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Time  to  plead,  effect  of  order  of  consolidation  on 326 

U. 

Undertaking — liabilities  of  sureties  in,  upon  appeal 70 

V. 

Verdict,  pro  forma,  effect  of 129 

Verification,  when  may  be  omitted 148 

W. 

Waiver — appearance  is  not,  of  irregularity  in  complaint 329 

Writ  of  assistance  not  allowable  on  judgment  of  ouster 220 
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THE  AMEKICAN  EXCHANGE  BANK  a.  SMITH. 
New  York  Superior  Court ;  General  Term,  December,  185T. 

JUDGMENT  ENTERED  BY  CLERK  ON  FAILURE  TO  ANSWER. — EE- 
QUISITES  OF  JUDGMENT-ROLL. 

In  an  action  to  recover  money  only,  -where  the  complaint  is  not  verified,  and  states 
as  a.  cause  of  action  a  promissory  note  made  by  the  defendant,  and  judgment  is 
entered  upon  a  failure  of  the  defendant  to  answer,  it  is  not  essential  to  the 
regularity  of  the  judgment  that  the  judgment-roll  should  show  on  its  face  that 
the  note  was  produced  to  the  clerk,  and  that  he  assessed  the  amount  due  to  the 
plaintiff  thereon. 

The  Code  does  not,  in  terms,  or  by  fair  construction,  require  it.  It  was  not  re- 
quired by  the  practice  prior  to  the  Code.  As  the  clerk,  in  such  cases,  must  en- 
ter the  judgment  for  the  amount  he  has  assessed,  the  judgment-roll  is  evidence 
that  he  did  his  duty  in  respect  to  assessing  the  amount  due. 

This  action  comes  before  the  general  term  on  an  appeal  by 
the  defendant  from  an  order  made  by  Mr.  Justice  Hoffman, 
dated  October  28,  1857,  denying  a  motion  made  by  the  defend- 
ant on  the  judgment-roll,  to  vacate,  for  irregularity,  a  judgment 
entered  on  the  16th  of  said  October  for  $3944.45  and  costs. 

The  grounds  of  irregularity  specified  in  the  notice  of  motion, 
are, — 

1st.  It  does  not  appear  by  the  record  that  the  note,  described 
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in  the  complaint  as  the  cause  of  action,  was  produced  to  the  clerk 
of  the  court,  or  that  he  assessed  the  damages  thereon. 

2d.  It  does  not  appear  by  the  record  that  the  defendant  served 
any  offer  in  writing  that  the  plaintiff  might  enter  judgment  for 
any  sum ;  nor  that  any  offer,  if  served,  was  accepted  within  ten 
days  thereafter,  or  at  any  other  time. 

3d.  That  there  is  no  authority  in  the  Code,  or  in  any  statute 
of  this  State,  for  the  entry  of  such  a  judgment,  and  the  same  is 
void  for  want  of  jurisdiction. 

The  judgment-roll  contains  a  summons  dated  December  14, 
1845,  stating  that  the  plaintiff  would  take  judgment  for  $3500.75, 
with  interest  from  December  12,  1855.  Also  an  unverified  com- 
plaint, on  a  note  dated  June  9,  1855,  made  by  the  defendant, 
payable  to  the  order  of  Dexter  C.  Force,  six  months  from  its 
date,  for  $3500.  The  complaint  also  states  the  indorsement  of 
the  note  by  the  payee  to  Claflin,  Mellen  &  Co.,  and  by  them 
to  the  plaintiffs,  the  due  protesting  of  the  note  when  due,  and 
notice  thereof  to  the  payee,  and  that  it  is  wholly  unpaid ;  and 
prays  judgment  for  $3500  and  interest  from  the  maturity  of  the 
note,  and  also  for  seventy-five  cents  for  protesting  it. 

The  roll  also  contains  a  paper  writing  containing  the  title  of 
the  action,  and  the  words  following,  viz. : — 

"  I  hereby  consent  to,  and  do  hereby  withdraw  the  answer 
put  in  by  me  in  this  case,  and  consent  that  judgment  be  taken 
by  the  plaintiff  against  me  for  the  sum  demanded  in  the  com- 
plaint, with  costs.  CHABLES  H.  SMITH. 

"  September  1,  1856." 

The  judgment  is  in  these  words,  viz. : — 

11  Superior  Court,  City  of  New  York. 


The  American  Exchange  Bank,  plaintiff, 

against 
Charles  H.  Smith,  defendant. 

Judgment,  185 

"  The  summons,  with  a  copy  of  the  complaint  in  this  action, 
having  been  personally  served  on  Charles  H.  Smith,  the  defend- 
ant, more  than  twenty  days  previous  to  this  date,  exclusive  of 
the  day  of  service,  and  the  answer  to  the  complaint  having  been 
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withdrawn  :  Now,  on  motion  of  Peet  &  Nichols,  plaintiff's  at- 
torneys, it  is  hereby  adjudged  that  the  American  Exchange 
Bank,  the  plaintiff,  recover  of  Charles  H.  Smith,  the  defendant, 
the  sum  of  three  thousand  nine  hundred  and  thirty-two  dollars 
and  fifty  cents,  with  eleven  dollars  and  ninety-five  cents  costs 
and  disbursements,  amounting  in  the  whole  to  three  thousand 
nine  hundred  ,and  forty-four  dollars  and  forty-five  cents. 

GEORGE  T.  MAXWELL,  Clerk" 

To  this  is  annexed  a  paper  with  the  heading,  "  Statement  for 
judgment,"  and  under  that  is  written  thus  : — 

"  Amount  claimed  in  summons,   ....      $3500.00 

Interest, 431.75 

Protest  fees, 75 

3932.50" 

This  is  followed  by  items  of  cost,  which,  in  the  ag- 
gregate, are 11.95 

$3944.45 

To  this  is  added  an  affidavit  of  one  of  the  plaintiff's  attorneys 
that  no  notice  of  appearance,  answer,  or  demurrer,  or  copy  there- 
of, has  been  received  in  said  action,  and  that  the  disbursements 
charged  have  been,  or  may  be,  necessarily  made.  That  affida- 
vit is  sworn  to  before  the  clerk,  and  the  roll  was  filed  September 
18, 1857. 

C.  JSainbridge  Smith^  for  the  appellant. 
G.  A.  Nichols,  for  the  respondent. 

BY  THE  COURT.* — BOSWORTH,  J. — As  to  the  ground  first  al- 
leged to  establish  irregularity,  it  is  to  be  observed  that  the 
judgment-roll  does  not  show  that  the  note  was  not  produced  to 
the  clerk,  nor  that  he  did  not  assess  the  damages  thereon.  It 
therefore  follows  that  the  judgment  is  not  irregular,  merely  be- 
cause it  does  not  affirm  that  these  things  were  done,  unless  the 
Code  requires  that  it  should  appear  by  the  record  itself  that  the 

0  Present,  Duer,  C.  J.,  Bosworth,  Slosson,  Hoffinan,  and  Woodruff,  JJ. 
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note  was  produced  to  the  clerk,  and  that  he  assessed  the  amount 
due  thereon. 

Section  281  of  the  Code  specifies  the  papers  that  shall  consti- 
tute the  judgment-roll. 

If  there  is  no  answer,  it  is  to  consist  of  "the  summons  and 
complaint,  or  copies  thereof;  proof  of  service,  and  that  no  an- 
swer had  been  received;  the  report,  if  any;  and  a  copy  of  the 
judgment." 

The  answer  having  been  withdrawn,  the  plaintiff  was  at  lib- 
erty to  perfect  his  judgment  in  the  same  manner  as  if  no  an- 
swer had  been  served. 

Section  246,  subdivision  1,  in  a  case  like  the  present,  requires 
the  clerk,  on  production  of  the  note  to  him,  to  assess  the  amount 
due  to  the  plaintiff  thereon,  and  enter  judgment  for  the  amount 
so  assessed.  In  cases  other  than  those  of  actions  on  instruments 
for  the  payment  of  money  only,  and  on  which  he  may  assess,  he 
is  to  ascertain  the  amount  due  to  the  plaintiff  from  his  examina- 
tion under  oath,  or  other  proof,  and  enter  judgment  for  the 
amount  so  ascertained. 

He  is  not,  in  terms,  required  to  make  any  report  or  certificate 
of  the  amount  assessed,  or  ascertained  to  be  due.  It  was  per- 
haps deemed  unnecessary  that  he  should  be  required  to  make  or 
file  a  certificate  of  the  amount  so  assessed  or  ascertained,  be- 
cause he  is  required  to  enter  a  judgment  for  such  amount,  and 
that  will  show  the  sum  which  he  ascertained  to  be  due.  The 
attorney,  in  such  a  case,  cannot,  as  under  the  former  practice, 
enter  the  judgment,  but  the  clerk  enters  it,  and  the  judgment 
thus  entered  by  himself  •will  show  as  fully  and  formally  the 
amount  which  he  assessed  as  due  to  the  plaintiff  on  the  note,  as 
any  other  paper  could,  whether  in  the  form  of  a  certificate  or 
report. 

Under  subdivision  2,  of  section  246,  when  no  answer  is  inter- 
posed, the  court  may  order  a  reference,  in  certain  cases,  to  as- 
certain the  damages  which  the  plaintiff  shall  recover,  and  in 
others  to  ascertain  a  fact  to  enable  the  court  to  give  judgment, 
or  to  cany  the  judgment  into  effect.  In  the  latter  cases  a  re- 
port, of  necessity,  must  be  made,  and  such  report  must  form  a 
part  of  the  judgment-roll. 

Prior  to  the  Code,  in  all  cases  in  which  the  damages  were 
assessed  by  the  clerk,  as  a  matter  of  course,  the  Re  vised  Statutes, 
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while  they  required  the  clerk  to  report  to  the  court  the  sum 
which  he  ascertained  to  be  due  to  the  plaintiff  (2  Rev.  Stats., 
357,  §  7),  and  declared  that  the  court  should  give  judgment  for 
the  sum  reported,  unless  it  modified  or  set  aside  the  report  (/&., 
§  8),  also  enacted  that  "  the  judgment  so  rendered  shall  be  en- 
tered on  the  record,  without  stating  any  reference  to  the  clerk, 
or  any  proceedings  in  consequence  thereof ;  and  the  damages 
shall  be  stated  as  having  been  assessed  by  the  court"  (75.,  §  8). 
The  Code,  in  omitting  to  require  the  judgment-roll  to  show  that 
the  note  was  produced  to  the  clerk,  and  that  he  assessed  the 
amount  due  thereon,  left  the  practice,  in  that  respect,  as  the  Re- 
vised Statutes  had  prescribed  it. 

We  conclude,  therefore,  that  when  an  unverified  complaint 
states  as  a  cause  of  action  a  promissory  note  made  by  the  de- 
fendant, it  is  not  necessary  that  the  judgment-roll  should  state 
that  the  note  was  produced  to  the  clerk,  and  that  lie  assessed 
the  amount  due  thereon. 

No  inference  can  be  drawn  from  the  silence  of  the  judgment- 
roll,  as  to  these  facts,  that  he  did  not  do  his  whole  duty.  On 
the  contrary,  the  inference  from  it  is,  that  he  did  all  the  Code 
directs. 

In  the  present  case,  the  papers  filed  as  constituting  the  roll, 
tend  to  show,  irrespective  of  the  judgment  itself,  that  he  as- 
sessed the  damages.  There  is  a  statement  of  the  principal  of 
the  note,  of  the  amount  allowed  for  interest,  and  for  protesting 
the  note,  and  to  the  aggregate  of  these  is  added  the  costs  as  the 
clerk  adjusted  them.  No  point  is  made  that  either  of  these 
items  is  erroneous. 

This  being  a  case  in  which  the  clerk  might  assess  the  plain- 
tiff's damages,  the  record  does  not  omit  to  state  any  thing  which 
is  essential  to  a  regular  or  valid  judgment. 

As  the  motion  was  not  made  to  obtain  relief  from  the  judg- 
ment on  the  merits,  but  merely  to  vacate  it  on  the  ground  of  ir- 
regularity alone,  the  order  appealed  from  must  be  affirmed, 
with  $10  costs. 
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WILSON  a.  THE  MAYOR,  &c.,  OF  NEW  YORK. 

New  York  Common  Pleas ;  General  Term,  December,  1857. 

DEMURRER. — OBJECTION  TO  JURISDICTION. 

• 

An  objection, — e.  g.  to  the  jurisdiction, — which  does  not  appear  on  the  face  of 

the  complaint,  cannot  be  raised  by  demurrer. 
Judgment  cannot  be  given  for  a  demurrant  on  a  ground  different  from  that  which 

is  stated  in  the  demurrer. 

Appeal  from  judgment  sustaining  demurrer  to  complaint. 

This  was  an  action  brought  to  enjoin  the  collection  of  a  tax, 
imposed,  as  the  plaintiff  contended,  illegally.  The  defendant 
demurred,  and  assigned  for  grounds  thereof  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  At 
special  term  judgment  upon  the  demurrer  was  given  for  the  de- 
fendants, on  the  ground  that  a  court  of  equity  had  not  juris- 
diction to  restrain  the  collection  of  such  a  tax.*  From  this 
judgment  the  plaintiff  appealed. 

A.  F.  Smith,  for  the  appellant. 

H.  Busteed  and  A.  JR.  Lawrence,  jr.,  for  the  respondents. 

BY  THE  COURT. — INGRAHAM,  F.  J. — This  case  comes  before 
us  on  an  appeal  from  a  judgment  at  special  term,  sustaining 
a  demurrer  to  the  complaint. 

The  ground  of  demurrer  is  stated  to  be,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action ;  and 
the  judge  decided  against  the  plaintiff,  upon  the  ground  that  the 
court,  as  a  court  of  equity,  had  no  jurisdiction. 

The  ground  thus  stated  is  different  from  that  stated  in  the  de- 
murrer ;  and  the  question  is  submitted  to  us,  whether  judgment 
can  be  given  in  favor  of  a  demurrant  for  a  cause  different  from 
that  which  is  stated  in  the  demurrer. 

*  See  the  case  reported  1  Abbotts'  Pr.  R.,  4. 
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Section  144  of  the  Code  specifies  six  distinct  grounds,  for 
either  of  which  a  party  may  demur ;  and  section  145  provides 
that  the  demurrer  shall  distinctly  specify  the  grounds  of  objec- 
tion to  the  complaints.  If  it  do  not,  it  may  be  disregarded. 

I  can  see  no  good  reason  why  a  demurrant  should  be  allowed 
to  state  one  cause  for  demurrer,  and  succeed  on  another  which 
he  has  not  stated.  The  object  of  the  Legislature  in  requiring 
the  demurrer  to  state  the  grounds  of  objection  to  the  complaint, 
was  to  give  the  opposite  party  notice  of  the  alleged  defect ; — 
such  is  the  whole  system  of  pleading  as  it  exists  under  the  Code. 
The  complaint  and  answer  are  required  to  contain  a  plain  state- 
ment of  the  cause  of  action  or  defence.  No  form  is  necessary, 
and  no  technicalities  are  encouraged  ;  and  the  same  system  ap- 
plied to  the  demurrer,  requires  that  it  should  plainly  state  the 
ground  on  which  the  demurranf  rests  his  objection  to  the  plead- 
ing. The  object  of  the  demurrer  is  to  raise  an  issue  upon  the 
law,  as  the  answer  does  upon  the  facts,  and  upon  the  trial  the 
court  is  confined  to  that  issue.  It  can  never  be  upheld  as  an 
orderly  proceeding  in  a  court,  while  trying  an  issue  of  law,  to 
find  upon  that  issue  in  favor  of  one  party,  and  to  hold  that  there 
were  other  reasons,  not  involved  in  the  issue,  why  judgment 
should  be  rendered  against  him. 

It  has  been  suggested  that  by  the  148th  section,  the  objection 
to  the  jurisdiction  of  the  court  is  not  to  be  deemed  waived  by 
the  omission  to  set  it  up  in  demurrer  or  answer,  but  that  it  may 
be  taken  at  any  time. 

By  referring  to  section  144,  it  will  be  seen  that  a  demurrer 
is  only  allowed  where  the  ground  of  objection  appears  on  the 
face  of  the  pleading.  Unless  such  objection  appears  in  the 
pleading,  it  is  no  ground  of  demurrer  ;  and  the  want  of  jurisdic- 
tion, or  other  objection,  not  appearing  in  the  pleading,  must  be 
set  up  in  the  answer. 

This  was  held  by  Judge  Harris,  in  Getty  v.  The  Hudson  Riv- 
er Railroad  Company  (8  How.  Pr.  R.,  183),  where  he  says  : — 
"  It  is  not  to  be  forgotten  that  a  demurrer  is  only  appropriate 
when  the  ground  of  objection  appears  on  the  face  of  the 
pleading." 

By  section  147  it  is  provided  that  if  the  matter  of  objection 
does  not  appear  on  the  face  of  the  complaint,  it  may  be  set  up 
in  the  answer ;  but  if  not  so  stated,  where  the  objection  is  to  the 
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jurisdiction,  or  the  want  of  stating  a  good  cause  of  action,  the 
same  is  not  to  be  deemed  waived. 

Taking  these  sections  together,  it  is  clear  that  a  party  can 
only  demur  where  the  ground  of  the  demurrer  appears  on  the 
face  of  the  complaint ;  that  in  so  demurring  he  must  state  the 
ground  of  demurrer  on  which  he  relies,  and  can  only  obtain 
judgment  for  the  cause  stated  in  the  demurrer  f  that  wherever 
the  matter  of  objection  does  not  appear  on  the  face  of  the  com- 
plaint, then  it  may  be  set  up  in  the  answer ;  and  if  no  such  ob- 
jection (that  is,  an  objection  to  the  jurisdiction  which  does  not 
appear  on  the  face  of  the  complaint)  be  taken  by  demurrer  or 
answer,  it  shall  not  be  deemed  waived,  &c. 

In  the  present  case,  the  facts  are  so  fully  disclosed  in  the 
complaint,  that  the  ground  upon  which  the  judgment  appealed 
from  was  rendered  is  apparent"  upon  the  face  of  it,  and  the 
same  does  not  come  within  the  exception,  as  stated  in  the  148th 
section. 

It  appears  to  me,  therefore,  that  it  was  erroneous  to  render 
judgment  for  the  defendant  upon  this  demurrer  for  the  cause 
stated.  This  view  of  the  question  of  practice  renders  it  unne- 
cessary to  examine  the  question  upon  the  merits. 

Judgment  reversed,  and  judgment  ordered  for  plaintiff,  upon 
demurrer,  with  leave  to  defendants  to  answer,  on  payment  of 
costs. 


SEXTON  a.  FLEET. 

New  York  Common  Pleas  ;  Special  Term,  January,  1858. 

ACTIONS  TO   CHARGE   SEPARATE  ESTATE  OF  MARRIED  WOMEN. — 
REQUISITES  OF  COMPLAINT. 

A  complaint  seeking  to  charge  the  separate  estate  of  a  married  woman  with  her 
debt,  is  bad  upon  demurrer,  if  it  does  not  set  forth  the  property  which  it  is 
sought  to  reach,  and  the  nature  of  her  interest  in  it* 

*  To  the  same  effect  is  the  dissenting  opinion  of  Wright,  J.,  in  Dickerman  v. 
Abrahams,  21  Barb.,  551.  For  the  proper  form  of  complaint  in  such  an  action, 
and  the  proper  demand  of  relief,  see  Abbotts'  Forms  of  Pleadings,  85,  Form  No. 
55,  and  notes. 
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Such  a  complaint  does  not  disclose  a  case  upon  which  the  court  could  give  any 
equitable  relief. 

Demurrer  to  complaint. 

This  was  an  action  brought  against  Samuel  Fleet  and  Catha- 
rine his  wife,  upon  her  guaranty  of  a  promissory  note  made  by 
her  husband.  The  complaint  alleged  that  on  July  28,  1857, 
the  defendant  Catharine  made  an  instrument  in  writing  (in- 
dorsed upon  the  back  of  the  note  in  question),  whereby  in  con-  • 
sideration  of  one  dollar  she  guarantied  the  payment  of  the  note, 
and  that  the  note  so  indorsed,  &c.,  was  delivered,  &c.  It  fur- 
ther alleged  non-payment,  protest,  and  notice  to* the  defendant 
Catharine.  The  remaining  allegations  were  as  follows  : — "  That 
at  the  time  of  the  making  of  the  note  and  guarantee  aforesaid,  the 
said  defendant  Catharine  Meet  was  and  still  is  possessed  of  cer- 
tain property  and  real  estate  in  her  own  right,  and  as  her  sep- 
arate estate  and  property  ;  and  that  the  said  note  was  given  by 
the  said  defendant  Samuel  Fleet  in  payment  for  services  per- 
formed towards  the  erection  of  certain  buildings  upon  premises 
owned  and  belonging  to  said  defendant  Catharine  Fleet  in  her 
own  right,  and  as  her  separate  estate  and  property ;  and  that 
the  guarantee  aforesaid  was  accepted  on  the  credit  of  the  said 
separate  estate  and  property  of  the  said  defendant  Catharine 
Fleet ;  and  that  the  further  consideration  therefor  was  the  ser- 
vices performed  upon  the  said  property." 
s  The  relief  demanded  was,  that  the  debt  be  declared  a  charge 
upon  the  separate  estate  of  the  wife  ;  that  the  plaintiff  be  paid 
the  amount,  with  interest,  &c. ;  that  a  receiver  be  appointed  for 
that  purpose ;  that  the  separate  property  be  sold  under  the  di- 
rection of  the  court,  and  the  plaintiff  be  paid,  &c. 

The  defendants  demurred,  assigning  as  grounds, — 1st,  that 
the  defendant  Catharine  Fleet  was  improperly  joined  as  defend- 
ant ;  2d,  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

H.  P.  Townsend,  for  the  plaintiff. 
John  Moody,  for  the  defendants. 

DALY,  J. — This  complaint  is  defective.  It  alleges  that  the 
defendant  Catharine  Fleet  was  and  still  is  possessed  of  certain 
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property  and  real  estate  in  her  own  right,  and  as  her  separate 
estate  and  property,  and  prays  that  the  debt,  for  the  recovery 
of  which  the  action  is  brought,  may  be  decreed  and  declared  a 
charge  upon  her  property  and  separate  estate  ;  that  the  plaintiff 
may  be  paid  the  amount  of  his  debt  out  of  the  same,  together 
with  his  costs,  and  that  a  receiver  may  be  appointed  for  that 
purpose  ;  and  that  her  separate  property  may  be  sold  under  the 
direction  of  the  court,  and  the  plaintiff  paid  out  of  the  proceeds 
of  the  sale. 

To  enable  the  court  to  give  the  equitable  relief  asked  for,  the 
complaint  should  set  forth  the  property  upon  which  the  debt  is 
to  be  declared  .a  charge,  and  which  is  to  be  applied  in  payment 
of  it.  In  actions  of  this  description,  the  court  can  make  no  per- 
sonal decree  against  the  wife.  (Rogers  v.  Ludlow,  3  Sandf.  C. 
7?.,  109  ;  Cobine  a.  St.  John,  12  How.  Pr.  E.,  333  ;  2  Story's 
Eq.  Jur.,  629,  §  1397-1400.)  The  proceeding  is  in  rem  (Ashton 
v.  Aylett,  2  Mylne  &  C.,  Ill),  the  object  being  to  reach  her 
separate  estate,  which  she  may  be  presumed  to  have  charged  by 
appointment  with  the  payment  of  the  debt  (Yanderheyden  v. 
Mallory,  1  Comst.,  452),  or,  at  least,  so  much  of  it,  as  will  be 
sufficient  to  satisfy  the  plaintiff's  claim.  "  As  creditors,"  says 
Lord  Cottenham  in  Owens  v.  Dickenson  (1  Craig  &  Ph.)  48), 
"  have  not  the  means  at  law  of  compelling  payment  of  such 
debts,  a  court  of  equity  takes  upon  itself  to  give  effect  to  them, 
not  as  personal  liabilities,  but  by  laying  hold  of  the  separate 
property,  as  the  only  means  by  which  they  can  be  satisfied." 
The  property,  therefore,  which  the  creditor  proposes  to  reach  in 
equity,  must  be  stated,  and  the  nature  of  the  wife's  interest1  in 
it,  that  the  court  may  frame  its  decree  in  such  a  manner  as  to 
secure  the  equitable  debt  with  as  little  injury  to  the  separate 
estate  as  possible.  Thus  if  payments  are  coming  due  to  the  wife 
out  of  a  particular  fund,  the  court  will  decree  that  the  payments 
be  applied  to  the  satisfaction  of  the  debt,  if  they  are  sufficient 
for  that  purpose,  without  impairing  the  fund,  as  was  the  case  in 
Stuart  v.  Rockwell  (3  Madd.,  387),  and  North  American  Coal 
Company  a.  Dyett  (7  Paige,  9) ;  or  if  she  have  real  estate,  they 
will  direct  that  the  rents  and  profits  be  applied  as  was  done  in 
Bulpin  v.  Clark  (17  Yes.,  365).  "Wherever  this  equitable  relief 
has  been  granted  to  a  creditor,  he  has  set  forth  in  his  bill  or 
complaint  the  particular  property  out  of  which  he  has  asked  to 
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have  the  debt  satisfied  (Yanderheyden  v.  Mallory,  3  Barb.  C. 
R.,  9  ;  North  American  Coal  Company  v.  Dyett,  20  Wen d.,  570 ; 
and  see  all  the  cases  collected  in  the  English  and  American 
notes  to  Hulme  v.  Tenant,  1  White's  Leading  Eq.  Cas.,  65  Law 
Library,  394  ;  see  also  Macquean  on  Husband  and  Wife,  294  ; 
1  Daniel's  Ch.  Pr.,  205);  and  where  bills  have  been  filed  to  en- 
force a  charge  upon  the  wife's  property,  merely  averring  that 
she  has  a  separate  estate,  without  stating  its  character,  na- 
ture, or  kind,  they  have  been  dismissed.  In  Francis  v.  "Wig-, 
gatt  (1  Madd.j  258),  the  bill  was  filed  to  compel  the  defendant 
and  his  wife  to  purchase  an  estate,  setting  forth  that  the  wife 
had  separate  moneys  and  property  of  her  own  to  a  larger  amount 
than  the  purchase  money ;  but  it  was  dismissed  because  it  did 
not  state  the  nature  of  the  property,  whether  real  or  personal, 
or  what  power  she  had  over  it,  or  whether  it  could  be  made 
available  to  answer  the  plaintiff's  demand;  and  in  Aylett  v. 
Ashton  (1  Mylne  &  C.,  105)  the  bill  was  to  compel  a  married 
woman  to  execute  a  lease ;  but  the  bill  was  dismissed  because 
it  did  not  sufficiently  appear  what  interest  she  had  in  the  prem- 
ises she  had  agredd  to  lease. 

The  power  to  compel  the  application  of  the  separate  property 
to  the  payment  of  this  debt  being  exclusively  in  equity,  the  de- 
cree must  specify  out  of  what  property  it  is  to  be  paid.  If  the 
defendants,  therefore,  should  suffer  this  case  to  go  by  default, 
we  could  give  the  plaintiff  no  relief,  as  he  has  not  pointed  out 
in  his  complaint  any  fund  or  any  particular  property  which  the 
court,  by  its  decree,  could  direct  to  be  applied. 

The  demurrer  of  the  defendant  is  well  taken,  as  the  complaint 
does  not  disclose  a  case  entitling  the  plaintiff  to  any  equitable 
relief,  or  rather  upon  which  the  court  could  give  any  equitable 
relief. 
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WESLEY  a.  BENNETT. 

New  York  Superior  Court ;  At  Chambers,  January ',  1858. 
APPLICATION  FOB  JUDGMENT. — PKECEPT  FOR  COSTS. 

When,  upon  an  application  for  judgment,  made  upon  the  whole  of  the  pleadings 
relating  to  all,  or  only  one  of  the  causes  of  action  stated  in  the  complaint,  judg- 
ment is  ordered  with  costs  of  the  application,  the  costs  must  be  inserted  in  and 
collected  as  a  part  of  the  judgment 

Such  an  application  is  neither  a  motion,  strictly  so  called,  nor  a  trial. 

The  act  of  1840  (Laws  of  1840,  333,  ch.  386,  §  15)  does  not  authorize  a  precept  to 
collect  such  costs,  but  only  to  collect  the  costs  of  motions  strictly  so  called. 

Question  of  costs  submitted  by  consent. 

The  plaintiff  moved,  under  section  247  of  the  Code,  for  judg- 
ment on  account  of  the  frivolousness  of  the  defendant's  demurrer 
to  the  first  cause  of  action  stated  in  the  complaint.  The  appli- 
cation was  granted,  with  $10  costs,  and  plaintiff's  damages  were 
directed  to  be  assessed  by  the  jury  on  the  trial  of  the  issue  joined 
on  the  second  cause  of  action,  unless  the  defendant  complied 
with  certain  conditions  within  five  days.  On  appeal  to  the  gen- 
eral term  that  order  was  affirmed  with  costs ;  and  the  order  at 
general  term  also  declared  that  unless  the  defendant  paid  $10 
costs  of  first  application,  and  $10  costs  of  appeal,  and  did  cer- 
tain other  things  in  five  days,  "  then  that  the  plaintiff  have 
judgment  against  the  defendant,  with  costs  of  said  motion  and 
appeal,  and  have  his  damages  thereon  assessed  by  the  jury  on 
the  trial  of  the  issue  joined  on  the  second  cause  of  action 
herein."* 

The  defendant  did  not  comply  with  the  conditions.  The  ques- 
tion which  then  arose  as  to  whether  these  costs  were  collectable 
immediately  by  precept,  or  were  to  be  included  in  and  collected 
with  the  judgment,  was  by  consent  submitted  to  the  court. 

Lyman  Abbott,  for  the  plaintiff. — I.  Only  those  costs  which 
are  fixed  by  statute,  and  properly  a  subject  6T  taxation  by  the 

*  The  decision  of  the  court  upon  the  motion  is  reported  5  Abbotts'  Pr,  R.,  498. 
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clerk,  are  to  be  inserted  in  the  judgment  (Code^  §  311 ;  Johnson 
v.  Jillitt,  7  How.  Pr.  72.,  485). 

II.  In  all  cases  where  an  order  for  the  payment  of  costs  is  not 
conditional,  a  precept  to  enforce  payment  may  be  issued  (Laws 
</1840,  333,  ch.  386,  §15). 

III.  This  statute  is  applicable  under  the  Code  (Lucas  v.  John- 
son, 1  Code  R.,  N.  S.,  301 ;  Poillon  v.  Houghton,  2  /£.,  14). 

IV.  If  the  costs  are  costs  of  a  motion,  they  are  granted,  and 
should  be  collected  under  section  315.     If  they  are  costs  of  the 
cause,  to  be  inserted  in  the  judgment,  the  plaintiff  is  entitled  to 
a  trial  fee  below,  and  costs  of  the  appeal,  as  provided  under 
section  307. 

Benjamin  Galbrath,  opposed. 

BOSWORTH,  J. — The  terms  of  the  general  term  order  import 
that  the  costs  are  to  be  incorporated  in  the  judgment,  unless 
they  are  paid  as  a  condition  to  secure  the  right  to  withdraw  the 
demurrer  and  answer. 

These  costs  are  not,  strictly,  those  of  a  motion,  as  that  word 
is  defined  by  the  Code.  A  motion  is  an  application  for  an  or- 
der (§  401). 

An  order  is  a  direction  of  a  court  or  judge,  made  or  entered 
in  writing,  and  not  included  in  a  judgment  (§  400). 

The  direction  of  the  court,  both  at  special  and  general  term, 
and  which  was  entered  in  writing,  is  included  in  the  judgment. 
It  is,  as  to  the  first  cause  of  action,  the  whole  of  the  judgment, 
except  so  much  of  the  latter  as  will  state  the  amount  of  dam- 
ages, and  of  the  costs. 

That  direction,  as  now  entered,  in  terms,  orders  judgment  for 
the  plaintiff,  "  with  costs  of  said  motion  and  appeal,"  and  leaves 
nothing  to  be  done  but  the  assessment  of  damages,  and  the  ad- 
justment of  the  whole  costs. 

The  direction  at  special  term  was  made  on  an  application  "for 
judgment."  The  plaintiff  did  not,  and  could  not,  apply  for  a 
mere  order,  as  that  word  is  defined  by  the  court.  He  could 
only  apply  for  judgment  (Code,  §  247).  He  did  so  apply,  and 
judgment  was  granted. 

The  act  of  1840  (Laws  of  1840,  333,  ch.  386,  §  15)  does  not 
authorize  a  precept  to  collect  the  costs  of  a  successful  applica- 
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tion  for  judgment,  but  only  the  costs  of  motions,  strictly  so 
called,  intermediate  the  commencement  of  a  suit  and  a  trial, 
which  ends  in  a  judgment  immediately  consequent  on  such  trial. 

Motions  may,  of  course,  be  made,  between  the  trial  and  final 
judgment,  and  granted  or  denied  with  costs,  and  such  costs  to 
be  collectable  by  a  precept.  But  the  costs  of  an  application  for 
judgment,  when  made  upon  the  whole  of  the  pleadings  rela- 
ting to  all,  or  only  one  of  the  causes  of  action  stated  in  a  com- 
plaint, must  be  inserted  in  and  collected  as  a  part  of  the  judg- 
ment, when  on  such  application  judgment  is  ordered,  with  costs 
of  the  application. 

Under  the  former  practice,  this  cause  would  have  been  placed 
on  the  calendar,  and  on  a  notice  of  argument,  including  the  no- 
tice of  an  intention  to  move  it  out  of  its  order  on  the  calendar, 
the  plaintiff  could  have  obtained  such  a  decision  as  was  made  in 
this  case,  with  the  exception  that  judgment  would  have  been 
ordered,  with  costs  to  be  taxed,  instead  of  the  specific  sum  of 
ten  dollars.  No  one,  I  think,  will  pretend  that,  in  the  supposed 
case,  the  costs  could  have  been  collected  by  precept. 

The  only  change  made  in  the  practice  on  this  point  is,  that  a 
party  may  move  for  judgment  before  a  judge  out  of  court,  as 
well  as  in  court,  and  that  the  cause  does  not  go  on  the  calendar, 
and  the  costs  are  only  $10. 

They  are  only  $10,  unless  the  application  and  its  disposition 
amount  to  a  trial  as  defined  by  the  Code  (§§  252,  256,  258,  269). 

This  court  has  held  that  the  proceeding  is  not  a  trial,  and 
that  only  $10  costs  can  be  given. 

If  the  plaintiff  should  recover  only  six  cents  damages,  I  think 
he  would  recover  the  $20  costs,  because  his  right  to  that  amount, 
in  addition  to  any  other  costs  he  may  recover,  is  already  deter- 
mined by  the  judgment  of  the  court. 

In  my  opinion,  these  costs  cannot  be  collected  by  precept. 
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DAYIS  a.  BATES. 
Supreme  Court ;  Otsego  Special  Term,  December,  1857. 

ACTION  FOE  BREACH  OF  PROMISE  OF  MARRIAGE. — FORM  OF 
SUMMONS. — MOTION. 

An  action  for  breach  of  promise  of  marriage  is  not  an  action  arising  on  contract 

for  the  recovery  of  money  only  within  the  meaning  of  subdivision  1  of  section 

129  of  the  Code. 
A  summons  in  the  form  prescribed  by  subdivision  2  of  section  129  is  the  proper 

summons  in  an  action  for  breach  of  promise  of  marriage. 
Where  the  relief  demanded  by  the  complaint  varies  from  that  which  the  summons 

requires,  a  motion  to  set  aside  the  complaint  for  irregularity  is  the  proper 

remedy. 

Motion  to  set  aside  complaint. 

The  action  was  for  damages  for  breach  of  promise  of  marriage. 
The  defendant  moved  to  set  aside  the  complaint  on  the  ground 
that  the  cause  of  action  stated  in  the  complaint  did  not  agree 
with  the  cause  of  action  indicated  by  the  notice  in  the  summons. 
The  notice  in  the  summons  was,  that  if  the  defendant  failed  to 
answer  the  complaint  as  required  by  the  summons,  the  plaintiff 
would  take  judgment  against  him  for  $3,000,  with  interest  from 
the  date  thereof,  besides  costs. 

The  cause  of  action  set  out  in  the  complaint  was  one  for  the 
breach  of  a  marriage  contract,  and  concluded  with  a  demand  of 
judgment  against  the  defendant  "  for  the  sum  of  three  thousand 
dollars,  besides  costs." 

James  S.  Davenport,  for  the  motion. 
JS.  S.  Morgan,  opposed. 

BALCOM,  J. — If  this  is  an  action  arising  on  contract  for  the 
recovery  of  money  only,  within  the  meaning  of  subdivision  1  of 
section  129  of  the  Code,  then  the  plaintiff  would  be  entitled  to 
judgment  for  $3,000  damages  upon  proof  of  the  failure  of  the  de- 
fendant to  answer  the  complaint  in  twenty  days  after  the  service 
of  the  summons  (Code,  §  246).  And  on  the  supposition  that  it  is 
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such  an  action,  the  defendant  could  not  prevent  a  judgment  being 
taken  against  him  for  the  full  sum  of  $3,000,  besides  costs, — al- 
though the  plaintiff  may  not  have  sustained  damages  amounting 
to  a  tenth  part  of  that  sum, — unless  he  can  truthfully  deny  tho 
making  of  the  alleged  contract  of  marriage,  or  the  alleged  breach 
of  it.  This  is  so  because  an  answer  that  should  only  contain  a 
denial  that  the  plaintiff  had  sustained  or  was  entitled  to  $3,000 
damages,  or  one  consisting  merely  of  matters  in  mitigation  of 
the  damages  claimed,  would  be  frivolous.  (Gilbert  v.  Ronnels, 
14  How.  Pr.  7?.,  46.)  This  is  one  reason  which  inclines  me  to 
hold  that  this  action  is  not  one  "  for  the  recovery  of  money  only," 
within  the  meaning  of  subdivision  1  of  section  129  of  the  Code; 
but  one  for  tha  recovery  of  damages  which  can  be  measured 
only  in  dollars  and  cents.  And  I  am  entirely  satisfied  that  it  is 
not  such  an  action  as  the  Legislature  intended  to  designate  in 
subdivision  1  of  the  section  above  mentioned,  by  the  reasoning 
contained  in  the  opinions  in  the  following  cases.  Tuttle  v.  Smith 
(14  How.  Pr.  R.,  395) ;  Johnson  v.  Paul  (14  75.,  454) ;  McNeff 
v.  Short  (14  II.,  463);  Dunn  v.  Bloomingdale  (14  75.,  474). 
The  cases  of  "Williams  v.  Miller  (4  /£.,  94),  and  Trapp  v.  The 
New  York  &  Erie  Rail  Road  Company  (6  75.,  237),  cannot 
be  followed ;  and  I  shall  regard  them  as  overruled  by  the  au- 
thorities above  cited. 

The  summons  should  have  contained  the  notice  prescribed  by 
subdivision  2  of  section  129  of  the  Code,  "  that  if  the  defendant 
shall  fail  to  answer  the  complaint  within  twenty  days  after  ser- 
vice of  the  summons,  the  plaintiff  will  apply  to  the  court  for  the 
relief  demanded  in  the  complaint." 

The  motion  to  set  aside  the  complaint  instead  of  the  summons, 
is  proper ;  and  the  complaint  must  be  set  aside,  with  $10  costs 
of  the  motion,  unless  the  plaintiff  shall,  within  twenty  days, 
amend  the  summons  so  that  it  will  conform  to  subdivision  2  of 
section  129  of  the  Code,  and  pay  $10,  costs  of  the  motion ;  and 
if  she  shall  do  this  the  complaint  may  stand,  and  the  defendant 
shall  have  twenty  days  thereafter  in  which  to  answer  it.  (See 
Ridder  v.  Whitlock,12  How.  Pr.  E.,  208.) 

Motion  granted. 
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WIKGMAN  a.  HICKS. 
New  York  Superior  Court;  Special  Term>  December,  1857. 

PLEADINGS  ON  NOTE. — SHAM  ANSWER. — REQUISITES  OF  AFFIDA- 
VITS ON  MOTION. 

An  answer  to  a  complaint  on  a  promissory  note  setting  up  matter, — e.  g.  fraud  in 
the  inception  of  the  note,  which,  if  proved,  will  call  upon  the  plaintiff  to  show 
himself  to  be  a  bonafide  indorsee  for  value,  before  maturity, — is  not  to  be  strick- 
en out  as  sham,  because  the  defendant's  affidavits  do  not  fully  deny  the  allega- 
tions of  the  plaintiff's  affidavits  setting  out  his  title. 

That  the  plaintiff  is  such  a  holder,  the  defendant  has  a  right  to  require  shall  be 
established  by  a  jury. 

On  a  motion  to  strike  out  a  pleading  as  sham,  the  pleader  is  not  obliged  to  dis- 
prove the  allegations  of  the  affidavits  of  the  moving  party  respecting  matters 
not  presumed  to  be  within  the  pleader's  knowledge,  even  though  the  mat- 
ters are  such  as,  if  proved,  will  avoid  the  defence  set  up  in  the  pleading. 

Motion  that  defendant's  answer  be  stricken  out  as  sham. 

The  action  was  against  the  defendant  as  maker  of  a  promisso- 
ry note.  The  complaint,  after  showing  the  making  of  the  note, 
payable  to  the  defendant's  own  order,  averred  "  that  the  said  de- 
fendant, the  payee  of  the  said  note,  in  writing  indorsed  the  same 
in  blank,  and  that  the  same  was  transferred  and  delivered  to  the 
plaintiffs,  who  are  now  the  lawful  owners  and  holders  thereof." 
The  answer  of  the  defendant  stated  "  that  he  never  received  any 
value  for  the  making  and  indorsing  of  the  promissory  note  men- 
tioned in  the  complaint,  and  that  the  same  was  so  made  and 
indorsed  without  any  consideration  whatever ;  and  he  says  that 
his  signature  was  obtained  thereto  as  maker  and  indorser,  by 
false  and  fraudulent  pretences,  by"  A.,  B.,  and  C.,  naming  third 
parties,  and  setting  forth  the  false  representations  by  which  the 
note  was  obtained.  And  defendant  further  says,  "  upon  infor- 
mation and  belief,  that  the  said  plaintiffs  never  gave  any  value 
for  said  note,  and  that  they  are  not  bonajide  holders  thereof,  and 
gave  no  consideration  whatever  therefor." 

The  moving  affidavits  stated  "  that  the  plaintijfe  were  the 
bona  fide  holders  of  the  note  for  a  valuable  consideration  paid 
by  them  therefor  in  cash  ;  that  they  purchased  the  same  before 
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maturity,  and  that  they  became  such  holders  and  owners  there- 
of without  notice  of  any  of  the  matters  set  up  in  the  defendant's 
answer."  Admissions  of  the  defendant,  and  promises  to  pay 
the  note,  made  in  conversation  with  the  plaintiffs  at  the  time 
of  the  plaintiffs'  purchase  of  it,  and  before  and  after  suit  brought, 
were  also  alleged. 

The  affidavits  on  the  part  of  the  defendant  were  to  the  effect, 
that  in  the  conversation  which  took  place  after  the  commence- 
ment of  the  action,  he  distinctly  spoke  of  the  fraud  committed 
on  him,  by  which  the  note  was  obtained,  and  that  he  had  not 
discovered  it  until  after  suit  brought ;  and  that  the  parties  who 
committed  the  fraud  would,  he  presumed,  settle  the  matter,  if 
an  extension  was  given,  and  if  not,  in  the  mean  time  he  would 
determine  what  course  he  would  pursue ;  and  denied  that  he 
then  made  any  promise  to  pay  the  note. 

Van  Vorst  &  Beardslee,  for  the  motion. 
N.  P.  CPBrien,  opposed. 

BOSWORTH,  J. — The  plaintiff  moves  to  strike  out  the  defend- 
ant's answer  as  sham.  The  answer  is  not  shown  to  be  untrue ; 
but  the  moving  affidavits  state  facts  which,  if  true,  would  avoid 
the  effect  of  the  matter  stated  in  the  answer. 

The  matter  stated  in  the  answer,  if  proved,  would  compel  the 
plaintiffs  to  prove  themselves  bonafide  holders  of  the  note  be- 
fore maturity,  for  value.  '  The  defendant  has  a  right  to  have 
those  facts  established  by  a  jury.  >  Whether  they  are  true  or  not, 
he  cannot  be  necessarily  presumed  to  know,  and  because  he 
does  not  fully  deny  them,  his  answer  for  that  cause  is  not  to  be 
stricken  out  as  sham,  which  alleges  that  the  note  was  procured 
from  him  by  a  gross  fraud. 

Motion  denied. 
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HUELIK  a.  KIDNER. 

Supreme  Court,  First  District ;  Special  Term,  January,  1858. 
EXAMINATION  OP  PARTIES  UPON  A  MOTION. 

The  Code  does  not  authorize  the  examination  of  a  party  to  the  action  except  as  a 
witness  at  the  trial  of  the  issue  in  the  action,  or  upon  commission,  his  testimo- 
ny to  be  read  on  the  trial. 

An  order  for  the  examination  of  a  party  to  the  action  in  a  motion  preliminary  or 
collateral  to  the  issue, — e,  g.  a  motion  to  vacate  an  order  of  arrest, — should  not 
be  granted. 

Motion  for  a  commission. 

The  plaintiffs  having  obtained  an  order  of  arrest,  an  attach- 
ment, and  an  injunction  in  this  action,  the  defendants  moved, 
upon  affidavits,  to  vacate  those  orders.  Before  the  motion  was 
brought  on,  and  before  issue  joined  in  the  action,  the  plaintiffs 
moved  for  a  commission  to  examine  two  of  the  defendants  as 
witnesses,  their  testimony  to  be  used  upon  the  motion  to  vacate, 
and  for  an  order  requiring  the  same  defendants  to  appear  and 
be  examined,  under  sections  390  and  391  of  the  Code. 

J.  S.  McCulloh,  for  the  motion. 

Henry  Nicoll  and  James  Eschwege,  opposed. 

SUTHERLAND,  J. — I  think  the  examination  of  a  party,  either  at 
the  trial,  or  conditionally,  or  upon  commission,  or  at  any  time 
before  trial,  under  sections  390  and  391  of  the  Code,  must  be 
as  to  matters  pertinent,  or  supposed  to  be  pertinent,  to  the  trial 
of  the  action,  and  that  those  sections  of  the  Code  do  not  author- 
ize the  examination  of  the  adverse  party,  in  a  motion  to  vacate 
an  order  of  arrest,  or  any  other  mere  motion  preliminary  or  col- 
lateral to  the  issue. 

By  section  389  of  the  Code,  no  examination  of  a  party  shall 
be  allowed  or  be  had  on  behalf  of  the  adverse  party,  except  in 
the  manner  prescribed  in  the  Code.  By  the  subsequent  sections 
he  can  be  so  examined  as  a  witness  only. 

I  do  not  think  that  one  who  is  examined  merely  as  to  matters 
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controverted  in  a  motion  to  vacate  an  order  of  arrest,  or  whose 
examination  is  used  only  in  such  motion,  can  be  called  as  a  wit- 
ness. 

It  follows  that  the  plaintiff  is  not  entitled  either  to  an  order  or 
a  commission  to  examine  the  defendants  Ridner  &  Wachschla- 
ger  merely  in  opposition  to  the  defendants'  motion  to  vacate  the 
order  of  arrest. 

Motion  denied. 


WATERBURY  a.  SINCLAIR. 
Supreme  Court,  Second  District;  Special  Term,  Nov.,  1857. 

PROMISSORY  NOTE. — LIABILITY  OF  INDORSER  TO  PAYEE. — 
PLEADING. 

One  who  indorses  a  negotiable  promissory  note  payable  to  the  order  of  the  payee, 
before  its  delivery  to  the  payee,  for  the  purpose  of  obtaining  credit  with  the 
payee  for  the  maker  by  such  indorsement,  is  liable  as  indorsee,  upon  due  no- 
tice of  presentment  to  the  maker,  and  non-payment.* 

*  The  objection  to  the  payee's  recovering  from  such  an  indorser,  is  founded  on 
the  rule  that  forbids  the  admission  of  parol  evidence  to  modify  or  contradict  a 
written  contract.  There  are  two  cases  in  which  he  can  recover,  unless  this  rule  is 
held  to  interpose  :  First,  where  the  payee  parted  with  value  on  the  faith  of  such 
an  indorsement  made  for  the  purpose.  Second,  where  the  indorsee  received  value 
from  the  payee,  or,  in  other  words,  was  privy  to  the  consideration  of  the  note. 

Moore  v.  Cross  (23  Barb.,  534),  where  a  recovery  was  had,  was  a  case  of  the 
latter  class.  See  the  complaint  in  that  case,  Abbotts'  Forms  of  Pleadings,  146. 
The  above  case  was  of  the  former  class. 

Morris  v.  Walker  (15  Q.  B.,  589,  decided  in  1850),  was  a  case  of  the  same  na- 
ture. The  declaration,  by  0.  M.,  stated  that  B.  made  his  promissory  note  for  £23, 
payable  "to  the  order  of  O.  M."  three  months  after  date,  and  delivered  it  to  "  the 
said  0.  M.,"  and  the  said  0.  M.  indorsed  to  the  defendant,  and  the  defendant  in- 
dorsed to  the  plaintiff;  it  stated  also  dishonor  and  notice.  Plea:  That  O.  M., 
stated  in  the  declaration  to  have  indorsed  to  the  defendant,  and  0.  M.  the  plain- 
tiff, are  one  and  the  same  person.  Replication  :  That  before  the  indorsement,  <fec., 
B.  was  indebted  to  plaintiff  in  £23  ;  and  it  was  agreed  between  plaintiff  and  B. , 
at  B.'s  request,  he  being  unable  to  pay,  that  he  should  give  plaintiff,  who  would 
accept  and  take  on  account  of  such  debt  B.'s  note  for  £23,  payable  at  three  months, 
which  time  plaintiff  should  give  for  payment  provided  B.  would  procure  the  de- 
fendant to  indorse  the  note  for  the  purpose  of  securing  payment  and  by  way  of 
guarantee ;  of  which  premises  the  defendant  had  notice,  and  assented  and  agreed 
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Whether  the  indorsee  of  the  payee  in  such  a  case  could  recover  against  such  an 
indorser, —  Query  ? 

Where  the  complaint  stated  these  facts,  and  also  averred  that  the  defendant 
guaranteed  the  payment  of  the  note,  it  was  held  that  the  averment  of  a  guar- 
antee might  be  disregarded  as  surplusage. 

Form  of  complaint  against  husband  and  wife,  on  a  note  indorsed  by  the  wife  when 
unmarried,  before  the  delivery  of  the  note  to  the  payee. 

Demurrer  to  complaint. 

The  plaintiff  was  the  payee  of  a  negotiable  promissory  note, 
which  the  defendant  Ann  Sinclair,  when  unmarried,  had  in- 
dorsed before  its  delivery  to  the  plaintiff,  in  order  to  induce  him 
to  accept  it.  The  complaint  was  as  follows  : 

"That  on  November  9,  1855,  the  defendant  George  Dick  was 
justly  indebted  to  this  plaintiff  in  the  sum  of  three  hundred  and 
eight  dollars  and  forty-two  cents,  for  rent  of  certain  premises  in 
the  city  of  Brooklyn,  before  that  time  let  and  rented  to  said  de- 
fendant Dick  by  this  plaintiff;  and  for  a  certain  promissory  note 
made  by  said  Dick,  and. delivered  to  this  plaintiff,  which  was 
then  past  due,  and  held  by  said  plaintiff; — that  for  the  purpose 
of  securing  said  indebtedness,  and  also  the  further  sum  of  one 
hundred  dollars,  which  would  accrue  and  become  due  from  said 
defendant  Dick  to  this  plaintiff  on  the  1st  day  of  February  then 
next,  for  the  rent  of  said  premises  above  mentioned,  and  in  con- 
sideration of  the  forbearance  of  day  of  payment  of  said  indebt- 
edness by  the  plaintiff,  and  as  an  inducement  for  said  plaintiff 
to  allow  said  Dick  to  remain  in  possession  of  said  premises,  said 
Dick  agreed  to  make  and  deliver  to  this  plaintiff  his  promissory 
note  in  writing,  indorsed  and  guaranteed  to  this  plaintiff  by  the 
defendant  William  Ann  Sinclair,  then  a  feme  sole,  and  known 
by  the  name  of  William  Ann  Lawson,  payable  three  months 

thereto ;  and  that  thereupon,  in  pursuance  of  the  agreement,  B.  made  and  deliv- 
ered the  note  to  the  plaintiff  on  account,  <fec. ;  and  the  plaintiff,  in  furtherance  of 
the  agreement  and  not  otherwise,  and  without  any  consideration  or  value  in  that 
behalf,  indorsed  to  the  defendant,  as  in  the  declaration  mentioned,  in  order  that 
the  defendant  might,  in  pursuance  and  furtherance  of  the  agreement,  indorse  the 
same  to  the  plaintiff;  and  that  the  defendant  accordingly,  in  pursuance  of  the 
agreement  and  for  the  purpose  aforesaid  and  not  otherwise,  indorsed  the  same  to 
the  plaintiff,  which  is  the  indorsement  to  him  in  the  declaration  mentioned :  and 
it  was  held,  on  demurrer,  that  this  replication  was  no  departure,  and  was  an  an- 
swer to  the  plea  ;  and  the  plaintiff  had  judgment. 
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thereafter,  for  the  sum  of  four  hundred  and  thirteen  dollars  and 
eighty-two  cents,  being  the  amount  of  said  indebtedness,  with 
three  months'  interest,  and  the  said  rent  of  said  premises ;  and 
the  said  William  Ann  Lawson,  with  a  full  knowledge  of  all  the 
facts  above  stated,  and  for  the  same  consideration,  agreed  to 
indorse  and  guarantee  said  note  to  this  plaintiff. 

"  That  thereupon,  in  pursuance  of  said  agreement,  and  for  the 
consideration  aforesaid,  the  said  George  Dick,  on  the  said  9th 
day  of  November,  in  the  year  1855,  made  his  promissory  note 
in  writing,  bearing  date  on  that  day,  whereby,  for  value  re- 
ceived, he  promised  to  pay,  three  months  after  the  date  thereof, 
to  this  plaintiff  or  his  order,  the  said  sum  of  four  hundred  and 
thirteen  dollars  and  eighty-two  cents,  for  value  received,  at  No. 
190  Pearl-street,  in  the  city  of  Brooklyn ;  and  the  said  defend- 
ant William  Ann  Sinclair  indorsed  the  same  by  the  name  of 
'  W.  A.  Lawson,'  and  the  same  was  afterwards  duly  delivered 
to  this  plaintiff,  who  thereupon  became,  and  ever  since  has  been 
and  now  is,  the  sole  owner  and  holder  thereof.  That  said  de- 
fendant Dick  remained  in  possession  of  said  premises  until  after 
the  said  sum  of  one  hundred  dollars  became  due  for  rent.  That 
on  the  day  whereon  the  said  note  became  due  and  payable,  the 
same  was  duly  presented  for  payment  at  the  place  therein  desig- 
nated, and  payment  thereof  was  duly  demanded,  which  was  re- 
fused, whereupon  the  said  note  was  duly  protested  for  non-pay- 
ment, and  due  notice  of  such  non-payment  and  protest  was  on 
the  same  day  given  to  said  defendant  William  Ann  Lawson. 

"  That  since  the  said  note  became  due,  and  as  this  plaintiff  is 
informed  and  believes,  some  time  during  the  year  1857,  the  said 
defendant  William  Ann  Lawson  intermarried  with  the  defend- 
ant    Sinclair^  and  is  now  the  wife  of  said  Sinclair.  That 

no  part  of  the  sum  secured  by  said  note  has  been  paid  to  this 
plaintiff,  or  to  any  person  for  his  use ;  and  that  the  said  de- 
fendants are  justly  indebted  to  the  plaintiff  on  account  thereof, 
in  the  sum  of  $413.82,  and  also  in  the  further  sum  of  75  cents, 
for  the  fees  of  said  protest,  paid  by  this  plaintiff,  besides  interest. 

"  Wherefore,"  &c. 

The  defendants  Sinclair  and  wife  demurred,  and  assigned  as 
ground  thereof  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 
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J.  Paulding,  in  support  of  the  demurrer.  It  is  well  settled 
that  this  action  cannot  be  sustained  upon  the  indorsement  mere- 
ly. It  makes  no  difference  that  the  defendant's  indorsement 
was  first  in  point  of  time.  In  the  language  of  Chief-justice 
Spencer  in  Herrick  v.  Carman  (12  Johns.,  160,  161) :  "The  fact 
of  his  indorsing  first  in  point  of  time  can  have  no  influence ; 
for  he  must  have  known,  and  we  are  to  presume  acted  on  that 
knowledge,  that  though  the  first  to  indorse,  his  indorsement 
would  be  nugatory  unless  preceded  by  that  of  the  payees  of 
the  note."  ,  ; 

This  rule  has  never  since  been  varied  in  ordinary  cases,  and 
certainly  cannot  be  in  a  case  like  the  present,  where  the  alle- 
gations of  the  complaint  show  that  the  plaintiff  did  not  take  the 
note  in  its  course  as  a  commercial  indorsement;  but,  on  the 
contrary,  show  that  he  was  privy  to  the  nature  of  the  contract, 
and  was  aware  that  no  consideration  passed  to  the  defendant  for 
her  indorsement,  either  from  herself  or  from  the  maker  of  the 
note. 

The  plaintiff  has  therefore  based  his  right  to  recover,  on  the 
ground  that  the  indorsement  was  intended  as  a  guarantee  to  the 
plaintiff  of  a  debt  due  to  him  from  the  maker  of  the  note. 

The  question  therefore  to  be  decided  by  the  court  in  this  de- 
murrer is,  whether  such  a  contract  of  guarantee  is,  or  is  not,  void 
by  the  Statute  of  Frauds.  That  it  is  void,  is  settled  by  the  fol- 
lowing cases : — Hall  v.  Newcomb  (7  Hill,  416) ;  Spies  v.  Gil- 
more  (1  Comst.,  321)  ;•  Ellis  v.  Brown  (6  Barb.,  282) ;  and  see 
Brewster-y.  Silence  (11  Barb.,  144);  Tyler  v.  Stephens  (11  Ib., 
485) ;  Hall  v.  Farmer  (2  Comst.,  553) ;  Durham  v.  Manrow  (2 
Ib.,  533) ;  Brown  v.  Curtis  (2  Ib.,  225). 

Theodore  F.  Jackson,  in  support  of  the  complaint.  The  de- 
fendant's counsel  errs  in  assuming  that  we  seek  to  recover  upon 
the  note  described  in  the  complaint  against  his  client  as  guar- 
antor and  not  as  indorser.  We  concede  that  the  principle  is 
well  established  that  an  indorser  cannot  be  made  liable  as  guar- 
antor. But  we  claim  that  our  complaint  shows  facts  sufficient 
to  entitle  us  to  recover  from  the  defendant  W.  Ann  Sinclair 
(late  Lawson),  establishing  her  liability  as  indorser  of  the  note 
in  question. 

It  alleges  among  other  things — I.  That  the  indorsement  was 
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made  for  a  good  and  sufficient  consideration,  viz. :  1.  Forbear- 
ance of  a  certain  debt.  2.  Use  and  occupation  of  certain  prem- 
ises. The  maker  of  the  note  might  have  been  sued  upon  the 
debt  already  due,  and  might  also  have  been  dispossessed  and 
turned  out  of  the  premises.  Either  consideration  would  have 
been  sufficient  to  sustain  an  action  against  the  defendant  as  in- 
dorsor.  (1  Parsons  on  Contr.,  368,  369  ;  Story  on  Prom.  Notes, 
§186.) 

II.  That  the  note  was  indorsed  by  the  defendant  to  give  the 
maker  credit  with  the  payee.    Part  of  the  consideration  of  the 
note  was  the  subsequent  use  and  occupation  of  certain  premises, 
a  debt  not  yet  accrued. 

III.  That  the  note  was  indorsed  by  this  defendant  before  its 
delivery  to  the  plaintiff,  and  in  pursuance  of  a  prior  agreement, 
that  said  defendant  would  indorse  the  note  to  this  plaintiff, 
and  that  she  intended  to  become  the  first  indorser. 

IV.  Due  presentment,  non-payment,  and  notice   to  the  de- 
fendant. 

The  word  "  guaranteed,"  as  used  in  the  complaint,  is  mere 
surplusage,  and  is  not  intended  to  show  a  special  contract  to 
guarantee  the  note,  otherwise  than  by  her  blank  indorsement. 
It  does  not  follow  that  there  was  no  consideration  as  between 
the  maker  and  indorser  for  her  indorsement,  because  none  was 
alleged.  It  was  unnecessary  to  allege  any. 

The  above  facts  are  all  that  it  was  necessary  for  the  plaintiff 
to  allege  (besides  the  making  and  delivery  of  the  note,  which 
are  sufficiently  pleaded)  to  entitle  him  to  recover  in  an  action 
against  the  defendant  Sinclair  as  indorser,  if  the  action  is  sus- 
tainable. "Whether  such  an  action  can  be  sustained  or  not,  is 
the  question  in  this  case. 

In  the  case  of  Bishop  v.  Hayward  (4  T.  JR.,  470),  Lord  Ken- 
yon,  admitting  that  in  some  cases  the  payee  might  recover 
against  the  indorser,  says  that  "  the  note  should  in  such  case  be 
declared  on  according  to  its  legal  import, — i.  e.  as  payable  to 
the  indorser's  order, — as  was  held  in  Minet  v.  Gibson  (3  T.  R., 
481).  A  name  may  be  omitted  in  a  declaration,  if  the  legal  op- 
eration of  the  instrument  requires  it."  And  in  Bayley  on  Sills, 
ch.  5, 179  (3  Lond.  ed.),  it  is  said  :  "  A  bill  or  note  made  payable 
to  A.,  that  he  might  guarantee  the  payment  to  B.,  but  through 
ignorance  or  mistake  made  payable  to  B.,  and  by  him  indorsed 
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to  A.,  and  then  indorsed  back  by  A.  to  B.,  may  be  stated  to 
have  been  made  payable  to  A." 

Under  our  system  of  pleading  we  could  not  allege  that  this 
note  was  made  payable  to  the  defendant,  but  we  are  obliged 
to  set  out  the  facts ;  and  we  claim  that  the  complaint  in  this 
case  shows  substantially  a  state  of  facts,  upon  which,  under  the 
above  authorities,  we  will  be  enabled  to  recover  in  this  action ; 
i.  e.,  that  this  defendant  was  substantially  the  payee  and  first 
indorser. 

In  the  case  of  Hall  v.  Newcomb  (7  Hill,  416),  the  reporter's 
note  places  the  decision  on  the  ground  that  Newcomb  could  not 
be  made  liable  as  guarantor  or  maker,  "but  only  as  indorser ;" 
and  although  the  correctness  of  this  note  has  since  been  ques- 
tioned, we  think  a  careful  reading  of  the  case  will  show  that  it 
was  correct.  In  that  case  there  was  no  proof  of  demand  or  no- 
tice ;  and  the  chancellor  in  his  opinion  (p.  417),  says  :  "  And 
the  question  for  our  consideration  is,  whether  a  person  who  puts 
his  name  in  blank  upon  the  back  of  a  negotiable  note,  which  is 
drawn  in  such  a  form  that  he  may  be  charged  as  indorser  in  the 
usual  mode,  if  demand  is  made  and  notice  of  non-payment 
given,  can  be  charged  as  a  general  surety,  without  such  demand 
and  notice,  by  parol  evidence  merely."  And  there  is  not  a  sen- 
tence in  the  whole  opinion  which  contradicts  or  questions  the 
conclusion  arrived  at  by  the  reporter.  On  the  contrary,  the 
chancellor  expressly  and  fully  concurs  (p.  419)  in  the  opinion 
of  Justice  Bronson  in  Seabury  v.  Hungerford  (2  Hill,  80),  who 
says  :  "  If  we  assume  that  the  note  was  originally  passed  to  the 
plaintiff,  who  is  named  in  it  as  payee,  that  will  not  alter  the 
case.  The  defendant  might  still  have  been  charged  as  indorse?1 ; 
and  where  he  may  be  so  charged,  he  cannot,  I  think,  be  made 
liable  in  any  other  form."  In.  the  last-mentioned  case  there  was 
no  proof  of  demand  and  notice,  and  the  court  held  that  the  de- 
fendant could  only  be  made  liable  as  an  indorser,  and  not  as 
guarantor,  and  that  he  was  entitled  to  notice.  The  case  of  Spies 
v.  Gilmore  (1  Comst.,  321)  is  almost  identical  with  the  one  last 
cited, — the  only  difference  being  that  in  Spies  v.  Gilmore  it  was 
attempted  to  sustain  the  action  on  the  ground  that  the  parties 
were  non-residents  and  not  entitled  to  notice ;  and  the  only  de- 
fence interposed  was  the  want  of  notice.  The  defendant's  coun- 
sel attempts  to  explain  this  failure  by  the  defendant  to  set  up 
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the  defence  here  interposed,  by  saying  that  the  action  had  been 
brought  and  tried  on  the  exploded  doctrine  that  Gilmore  was 
liable  as  guarantor  or  maker.  This  fact  may  well  account  for 
the  omission  of  the  plaintiff  to  make  the  proper  demand,  and 
give  the  necessary  notice  of  non-payment,  where  it  was  a  mat- 
ter of  such  difficulty ;  but  it  is  hardly  to  be  supposed  that  the 
able  counsel  who  argued  the  cause  in  the  Court  of  Appeals  were 
ignorant  of  the  decision  in  Ilerrick  v.  Carman,  made  some  thirty 
years  before  the  argument,  and  which  the  counsel  for  the  de- 
fendant says  established  the  doctrine  that  a  first  indorser  cannot 
maintain  an  action  against  a  second.  But  Justice  Bronson  ex- 
pressly says  (p.  325) :  "  He  was  in  fact  indorser,  and  nothing 
else,  and  as  such  he  was  entitled  to  notice." 

The  case  of  Ellis  v.  Brown  (6  Barb.,  282)  was  never  carried 
to  the  Court  of  Appeals.  A  dissenting  opinion  was  delivered 
by  Pratt,  P.  J.,  to  which  we  refer  as  a  conclusive  answer  to 
every  argument  advanced  in  the  prevailing  opinion.  The  still 
later  case  of  Moore  v.  Cross  (23  Barb.,  534),  precisely  similar 
to  this,  was  decided  in  favor  of  the  plaintiff,  who  was  the  payee 
against  the  indorser. 

* 

J.  Paulding,  in  reply.  In  Moore  v.  Cross,  the  defendant  Cross 
was  in  fact  the  bargainer :  goods  were  sold  to  another  at  his 
request,  and  although  he  appeared  merely  as  indorser,  the  court 
considered  that  "  he  was  as  much  a  principal  as  the  maker ; 
that  the  whole  transaction  was  simultaneous.  The  sale  was  on 
the  credit  of  Cross. '  It  was  not  a  case  of  pre-existing  indebted- 
ness ofMcGervey  (the  maker)  which  Cross  engaged  to  discharge" 
(Opinion  of  Roosevelt,  J.,  23  Barb.,  536,  538.) 

S.  B.  STRONG,  J. — This  is  an  action  on  a  promissory  note  by 
the  payee  against  the  maker  and  an  indorser,  who  was  a  feme 
sole  when  she  indorsed  the  note,  but  has  since  married,  and  her 
husband.  The  note  was  payable  to  the  plaintiff,  or  his  order, 
three  months  after  its  date.  It  was  partly  for  a  debt  from  the 
maker  to  the  payee  existing  at  the  time,  and  partly  for  prospec- 
tive rent,  and  was  made  and  indorsed  pursuant  to  an  arrange- 
ment between  the  maker  and  the  payee  to  extend  the  time  for 
the  payment  of  the  debt,  and  to  permit  the  continued  occupancy 
of  the  demised  premises,  which  was  known  to  the  indorser.  It 
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was  indorsed  in  blank  before  it  was  delivered  to  the  plaintiff. 
The  note  was  presented  to  the  maker  when  it  became  due,  and 
payment  was  refused,  and  it  was  thereupon  protested,  and  due 
notice  was  given  to  the  indorser. 

As  the  note  was  negotiable,  and  there  is  no  express  engage- 
ment by  Mrs.  Sinclair  as  guarantor,  she  must  be  considered  as 
an  indorser  only.  The  allegation  in  the  complaint  that  she 
agreed  to  guarantee  the  payment  of  the  note,  is  not  therefore  ^ 
made  out ;  but  as  that  is  coupled  with  the  averment  that  she 
agreed  to  indorse  it,  what  is  said  in  reference  to  the  guarantee 
may  be  considered  as  surplusage.  The  plaintiff  can  sustain  his 
suit  if  he  should  prove  enough  of  the  averments  in  his  com- 
plaint to  maintain  an  action,  although  he  may  fail  in  establish- 
ing the  whole. 

The  main  question  is,  whether  one  who  has  indorsed  a  note 
before  delivery  can  be  made  liable  to  the  payee  who  has  not 
indorsed  it.  That  one  may  become  an  indorser  under  such 
circumstances  appears  to  be  well  settled.  An  indorsement  by 
the  payee  is  undoubtedly  essential  to  a  valid  transfer  of  the 
note  when  it  is  payable  to  his  order;  and  when  he  actually 
indorses  it,  I  cannot  see  that  he  can  maintain  an  action  upon  it 
against  a  subsequent  indorser.  That,  if  permitted,  would  be  an 
inversion  of  the  usual  order  of  liability.  The  idea  of  the  late 
chancellor,  that  a  subsequent  indorser  may  be  rendered  respon- 
sible to  a  prior  one  by  an  indorsement  by  the  latter  without  re- 
course to  him,  and  a  delivery  of  the  note  to  some  nominal  plain- 
tiff, who  might  prosecute  for  him,  was  dismissed  when  it  was 
advanced  by  a  learned  member  of  the  Court  for  the  Correction 
of  Errors,  and  at  any  rate  is  not  now  considered  to  be  sound  law. 
That  any  one  who  writes  his  name  upon  the  back  of  a  negotia- 
ble note,  not  then  endorsed  by  the  payee,  assumes  an  inchoate 
liability,  there  can  be  no  doubt.  If  the  name  and  signature  of 
the  payee  should  afterwards  be  prefixed,  that  would  be  clearly 
all  that  would  be  formally  necessary  to  consummate  the  respon- 
sibility. That  would,  as  I  conceive,  be  absolutely  necessary  in 
all  cases  where  the  holder  was  to  be  any  other  than  the  payee. 
But  is  there  the  same,  or  any,  necessity  for  an  indorsement  by  the 
payee  when  there  is  a  general  indorsement  by  another  designed 
for  his  benefit?  "What  is  the  general  engagement  by  the  in- 
dorser ?  It  is  to  pay  the  note  to  any  subsequent  holder,  provided 
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it  is  duly  presented  to,  and  payment  refused  by,  the  maker,  and 
due  notice  of  non-payment  is  given.  It  can  make  no  difference, 
as  I  conceive,  whether  the  subsequent  holder  is  the  payee  or  an- 
other. There  is  the  same  equity  in  favor  of  either,  and  there 
is  no  technical  rule  against  the  liability  to  the  payee,  unless  he 
is  also  the  prior  indorser.  An  indorser  of  a  promissory  note  is 
considered  in  the  light  of  a  drawer  of  a  bill  of  exchange  upon 
the  maker  to  pay  the  amount  to  any  subsequent  holder,  whether 
named  or  not.  (Chitty  on  Bills,  155,  156,  and  the  cases  there 
cited.)  Surely  he  can  make  the  bill  of  exchange  payable  to  the 
person  named  in  the  body  of  the  note  as  the  payee.  There  is 
no  principle  applicable  to  commercial  paper  which  forbids  that. 
That  it  may  be  an  order  upon  the  maker  to  do  what  he  at  the 
same  time  engages  to  do,  can  make  no  difference.  That  is 
done,  or  is  the  effect  of  what  is  done,  in  other  cases ;  as  where 
there  has  been  a  previous  promise  of  the  drawee  of  a  bill  of  ex- 
change to  accept  it,  or  where  a  bill  payable  at  a  future  day  has 
been  accepted.  There  are  in  such  cases  both  an  order  from 
one  and  a  promise  by  another  upon  such  order  already  made, 
or  to  be  made,  to  pay.  In  substance  the  note  in  question  con- 
tains a  promise  to  pay  money  to  the  payee  upon  the  order  of  the 
indorser ;  and  that  under  such  circumstances  an  action  may  be 
maintained  by  the  payee  against  the  indorser,  was  decided  in 
the  case  of  Willis  v.  Greene  (10  Wend.,  516).  There  is  no  neces- 
sity for  proving  a  valid  consideration  for  the  obligation  of  an 
indorser,  and  certainly  none  for  reducing  the  consideration  to 
writing.  He  is  not  considered  as  entering  into  a  special  prom- 
ise to  answer  for  the  debt,  default,  or  marriage  of  another  per- 
son within  the  statute.  An  entire  want  of  consideration  might 
be  available  between  the  original  parties  at  common  law,  but 
in  this  case  enough  is  averred  to  cause  the  liability  of  an  indorser. 
The  case  of  Gilmore  v.  Spies  (1  Barb.,  158  ;  and  1  Comst.,  321) 
was  much  like  that  now  under  consideration,  except  that  no 
notice  had  there  been  given  to  the  indorser.  He  escaped  solely 
on  that  ground.  The  counsel  for  the  defendant  in  that  case,  who 
was  an  acute  and  experienced  lawyer,  contended  before  this 
court  that  the  indorser  was  "  only  liable  on  condition  of  a  de- 
mand of  payment  at  the  expiration  of  the  days  of  grace  and 
notice  of  non-payment."  He  did  not  contend,  nor  did  this  court 
assume,  that  the  indorser  would  not  have  been  liable  if  de- 
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mand  of  payment  had  been  duly  made,  and  notice  of  non-pay- 
ment had  been  given.  If  in  that  case  the  indorser  had  not 
originally  assumed  any  liability  to  the  payee,  that  would  have 
been  a  sufficient  defence  for  him,  and  it  would  have  been  unne- 
cessary to  consider  any  other.  "When  the  case  was  before  the 
Court  of  Appeals,  the  defendant  was  considered  by  Judge  Bron- 
son  to  be  an  indorser,  and  as  such  entitled  to  notice  of  non- 
payment. Such  was  also  the  opinion  of  Judge  Jewett ;  but 
Judge  Gardiner  dissented,  and  held  that  the  defendant  by  his 
indorsement  contracted  that  if  the  note  was  duly  demanded  of 
the  maker,  and  not  paid,  or  if  after  the  exercise  of  due  diligence 
no  such  demand  could  be  made,  he  could  on  due  notice  pay  the 
amount  to  the  indorsee  or  holder.  In  that  case,  as  in  this,  the 
action  was  by  the  payee  of  a  note  against  the  indorser,  and  nei- 
ther counsel  nor  any  of  the  judges  supposed  that  the  indorser 
did  not  assume  any  liability  to  the  payee.  In  the  case  of  Her- 
rick  v.  Carman  (12  Johns.,  159),  the  note,  it  is  true,  had  been 
indorsed  by  Herrick  when  it  was  delivered  to  the  payee ;  but 
they  subsequently  prefixed  their  indorsement,  and  then  sold  it 
to  Carman  at  a  large  discount,  to  whom  the  facts  were  known. 
Chief-justice  Spencer  remarked  that  it  did  not  appear  that  tler- 
rick  indorsed  the  note  for  the  purpose  of  giving  the,  maker  credit 
with  the  payees,  or  that  he  was  in  any  wise  informed  of  the  use 
to  which  the  maker  intended  to  apply  the  note ;  and  that  in  the 
absence  of  any  proof  to  the  contrary,  the  court  must  intend  that 
Herrick  meant  only  to  become  second  indorser,  with  all  the 
rights  incident  to  that  situation.  The  chief-justice  adds,  that 
Herrick  must  have  known  that  his  indorsement  would  be  nuga- 
tory unless  preceded  by  that  of  the  payees  of  the  note.  He 
cites  no  authority  for  this,  and  it  is  to  be  presumed  that  what 
he  said  was  in  reference  to  the  circumstances  of  that  case,  and 
that  he  did  not  intend  to  lay  down  the  rule  as  of  universal  ap- 
plication. The  case  of  Ellis  v.  Brown  (6  Barb.,  282)  was  where 
there  had  been  a  transposition  of  indorsements,  and  the  ques- 
tion was,  whether  in  such  case  an  indorsee  in  effect  could  re- 
cover against  his  indorser,  and  it  was  rightly  decided  that  he 
could  not.  That  is  certainly  the  rule  when  the  payee  of  the 
note  actually  indorses  it,  or  when  his  indorsement  is  necessary 
to  give  it  effect  in  the  hands  of  him  who  seeks  to  enforce  it. 
But  in  the  present  case  no  indorsement  by  the  payee  was  neces- 
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sary  in  order  to  perfect  his  rights.  His  rights,  whatever  they 
were,  accrued  when  the  note  was  delivered  to  and  accepted 
by  him,  and  were  in  no  manner  dependent  upon  any  additional 
indorsement.  What  they  were  has  been  alread}r  shown.  I  re- 
peat, that  the  rule  that  the  payee  must  first  indorse  a  note  is 
founded  upon  the  fact  that  he  alone  can  transfer  it ;  and  that 
where,  as  in  this  case,  there  was  no  transfer,  the  reason  of  the 
rule  fails,  and  it  is  therefore  inapplicable. 

There  must  be  a  judgment  for  the  plaintiff,  with  leave  to  the 
defendants  Sinclair  and  wife  to  withdraw  their  demurrer,  and 
answer  in  twenty  days,  upon  the  payment  of  costs. 


THE  PEOPLE  on  rel.  KIPP  a.  HARRIS. 

Supreme  Court,  Sixth  District;  General  Term,  January.  1858. 

ALTERNATIVE  MANDAMUS. — DEMURRER. — COSTS. 

A  demurrer  does  not  lie  to  an  alternative  writ  of  mandamus. 
Costs  in  proceedings  by  mandamus  may  be  awarded  or  refused  in  the  discretion 
of  the  court. 

Demurrer  to  an  alternative  writ  of  mandamus. 

This  was  a  writ  issued  on  the  relation  of  Benjamin  F.  Kipp 
and  others,  overseers  of  the  poor  of  the  town  of  Otsego,  in  the 
county  of  Otsego,  against  Edwin  M.  Harris,  the  treasurer  of 
Otsego  County. 

It  was  alleged  in  the  writ  that  the  Board  of  Commissioners 
of1  Excise  for  the  county  of  Otsego  had  received  for  licenses  in 
1857,  from  persons  residing  in  the  town  of  Otsego,  in  the  county 
of  Otsego,  the  sum  of  $390,  under  the  act  "  to  suppress  intem- 
perance, and  to  regulate  the  sale  of  intoxicating  liquors,"  passed 
April  16,  1857 ;  that  the  board  had  paid  such  money  over  to 
the  defendant,  who  was  county  treasurer  of  Otsego  county  ;  that 
the  relators,  as  overseers  of  the  poor  of  the  town  of  Otsego,  had 
applied  to  the  defendant,  as  such  treasurer,  for  such  money,  and 
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he  had  refused  to  pay  it  to  them;  that  there  was  a  distinction 
between  town  and  county  poor  in  Otsego  county ;  and  that  each 
town  in  the  county  supported  its  own  poor. 

The  writ  required  the  defendant,  as  county  treasurer  of  Otse- 
go county,  to  pay  to  the  relators,  as  overseers  of  the  poor  of 
the  town  of  Otsego,  the  above-mentioned  sum  of  $390,  excise 
money  ;  or  show  cause  to  the  court  why  he  had  not  done  so. 

The  defendant  demurred  to  the  writ  instead  of  making  a  re- 
turn thereto. 

L.  J.  Burditt,  for  the  relators. 
James  E.  Dewey,  for  the  defendant. 

BY  THE  COURT.* — BALCOM,  J. — [The  reasons  assigned  by  the 
judge  to  show  that  the  relators  were  not  entitled  to  the  excise 
money  claimed  by  them,  are  omitted,  because  this  question  in- 
volves no  matter  of  practice,  and  was  not  passed  upon  by  his 
associates.] 

The  question,  whether  the  relators,  as  overseers  of  the  poor 
of  the  town  of  Otsego,  are  entitled  to  the  excise  money  received 
by  the  Board  of  Commissioners  of  Excise  for  the  county  of  Ot- 
sego, for  licenses,  from  persons  residing  in  the  town  of  Otsego, 
and  paid  overt  to  the  defendant,  as  treasurer  of  the  county  of 
Otsego,  is  presented  by  a  demurrer  to  an  alternative  writ  of 
mandamus.  The  question  cannot  be  raised  in  this  way :  a  de- 
murrer does  not  lie  to  the  writ.  The  statute  is  imperative,  that 
the  defendant  "  shall  make  return  to  the  first  writ  of  manda- 
mus" (2  Rev.  Stats.,  586,  §  54).  The  demurrer  in  this  case  is 
therefore  irregular,  and  it  .cannot  be  sustained. 

We  have  the  power  to  relieve  the  defendant  from  the  pay- 
ment of  costs,  for  they  may  be  awarded  or  refused  in  the  discre- 
tion of  the  court.  (2  Rev.  Stats.,  2  ed.,  514,  §  42  ;  Laws  of 
1833,  ch.  271,  §  6  ;  Code,  §  471 ;  1  Hill,  50  ;  1  Barb.,  557.)  I 
think  we  ought  not  to  compel  the  defendant  to  pay  costs,  be- 
cause he  very  properly  refused  to  pay  any  of  the  excise  money 
to  the  relators ;  and  he  must  eventually  succeed  in  the  case ; 
and  besides,  it  is  worthy  of  remark,  that  the  point  that  the  de- 
murrer is  irregular  was  not  made  by  the  relators'  counsel  on  the 
argument. 

*  Present,  Gray,  Mason,  and  Balconi,  JJ. 
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The  demurrer  must  be  overruled,  but  without  costs ;  and  the 
defendant  should  be  permitted  to  withdraw  the  -demurrer,  and 
.make  a  return  to  the  mandamus. 

GRAY  and  MASON,  JJ.,  concurred  in  the  conclusion  that  the 
question,  whether  the  relators  were  entitled  to  the  excise  money 
claimed  by  them,  could  not  be  raised  by  a  demurrer  to  an  alter- 
native writ  of  mandamus;  and  they  also  concurred  in  the  con- 
clusion that  the  defendant  should  not  have  costs. 

The  demurrer  was  thereupon  overruled  without  costs;  and 
leave  was  granted  to  the  defendant  to  withdraw  the  demurrer, 
and  make  a  return  to  the  mandamus. 


INGLIS  a.  KENNEDY. 

New  York  Common  Pleas ;  Special  Term,  January,  1858. 
ACCOMMODATION  NOTE. — BONA  FIDE  HOLDER. 

One  who  takes  a  note  as  security  for  a  precedent  debt  is  a  bonafide  holder;  and 
that  it  was  an  accommodation  note  is  no  defence  to  the  maker  in  an  action  by 
such  holder. 

Demurrer  to  answer. 

This  action  is  upon  a  promissory  note  for  $500,  made  by  the 
defendant  to  the  order  of  one  Hogarty,  payable  three  months 
after  date,  and  by  the  payee  indorsed  to  the  plaintiff  before  ma- 
turity. 

The  defendant  answers,  that  he  made  the  note  for  the  accom- 
modation of  the  payee,  without  consideration ;  and  it  was  after- 
wards transferred  to  the  plaintiff  as  security  for  a  pre-existing 
debt  due  to  him  from  the  payee,  and  without  any  new  consider- 
ation being  given  by  the  plaintiff  therefor. 

The  plaintiff  demurs  upon  the  general  ground  that  the  facts 
alleged  in  the  answer  constitute  no  defence  to  the  action. 

William  Inglis,  in  person. 
Francis  Byrne,  for  defendant. 
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HILTON,  J. — From  the  facts  thus  admitted,  it  appears  that  the 
consideration  which  induced  the  defendant  to  make  this  note 
was  to  accommodate  the  payee.  There  was  no  restriction  as  to 
its  use,  and  the  payee  was  at  liberty  to  appropriate  it  in  such 
manner  as  he  should  consider  most  beneficial  to  himself.  Had 
he  procured  it  to  be  discounted  in  the  usual  way,  and  applied 
the  proceeds  on  account  of  the  debt  he  owed  the  plaintiff,  no 
doubt  could  be  entertained  as  to  the  defendant's  liability  to  the 
holder.  And  yet,  because  the  payee  accomplished  the  same 
object  directly,  which  he  might  have  thus  accomplished  indi- 
rectly, it  is  claimed  that  the  plaintiff  is  not  entitled  to  recover, 
for  the  reason  that  he  gave  to  the  payee  no  new  consideration. 

But  was  there  not  a  new  consideration  ? 

The  complaint  alleges  that  the  note  was  transferred  to  the 
plaintiff  before  maturity ;  and  this  is  not  denied  by  the  answer. 

The  acceptance  of  the  note  amounted  to  an  agreement  on  the 
part  of  the  plaintiff  to  forbear  and  give  time  for  the  payment  of 
the  original  indebtedness  of  the  payee,  until  the  maturity  of  the 
note,  and  that  indulgence  was  a  sufficient  consideration  to  con- 
stitute the  plaintiff  a  holder  for  value,  and  entitle  him  to  recover 
in  this  action.  (Byles  on  Bills,  90,  note  n.) 

The  facts  stated  in  the  answer  constitute  no  defence,  and  the 
demurrer  should  be  sustained.  (Bank  of  Rutland  v.  Buck,  5 
Wend.,  66  ;  Grandin  v.  Le  Roy,  2  Paige,  509  ;  Lathrop  v.  Mor- 
ris, 5  Sandf.  S.  C.  J?.,  7 ;  Seneca  County  Bank  v.  Neass,  & 
Comst.,  442.) 

Judgment  for  plaintiff  on  demurrer,  with  costs. 


WILSON  a.  BRITTON. 

Supreme  Court,  First  District  •  Special  Term,  Januwy,  1858. 
ATTACHMENT. — FRAUDULENT  INTENT. — REQUISITES  OF  AFFIDAVIT. 

On  a  motion  to  vacate  an  attachment,  the  plaintiff's  affidavits  in  opposition  are  to 
be  received  only  for  the  purpose  of  explaining  or  contradicting  the  moving  affi- 
davits ;  and  unless  the  attachment  can  be  sustained  on  the  original*  affidavits,  it 
should  be  discharged. 
VOL.  VL— 3 
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Proof  that  the  debtor  threatened  to  make  an  assignment  for  the  benefit  of  cred- 
itors, is  not  in  itself  sufficient  to  authorize  the  granting  of  an  attachment. 

But  a  threat  to  make  an  assignment,  and  put  his  property  out  of  his  hands,  unless 
his  creditor  would  accept  a  part  in  full,  is  presumptive  evidence  of  a  fraudu- 
lent intention. 

Under  the  act  to  abolish  imprisonment  for  debt,  it  was  the  general  practice  to 
treat  the  declarations  of  the  debtor  as  sufficient  evidence  of  his  intent,  without 
waiting  for  acts  tending  to  put  that  intent  to  effect ;  and  they  should  be  so 
treated  under  the  provisions  of  the  Code. 

The  same  rule  is  applicable  to  affidavits  upon  an  application  for  an  order  of  arrest. 

Whether  an  affidavit  showing  that  the  debtor  was  about  to  leave  the  State  or  to 
assign,  <fec.,  and  that  the  creditor  believed  that  his  intent  was  fraudulent,  would 
be  sufficient  to  authorize  the  issuing  of  an  attachment, —  Query  ?• 

Motion  to  vacate  an  attachment. 

The  facts  appear  sufficiently  in  the  opinion  of  the  court. 

INGRAHAM,  J. — The  motion  in  this  case  is  to  discharge  an  at- 
tachment, issued  against  the  defendant  upon  the  ground  that  he 
was  about  to  dispose  of  his  property  to  defraud  his  creditors. 
The  affidavit  upon  which  the  attachment  was  granted  stated  the 
indebtedness,  and  threats  of  the  defendant  to  make  an  assign- 
ment of  his  property,  and  that  plaintiff  would  get  nothing,  and 
to  put  his  property  out  of  his  hands  sooner  than  pay  more  than 
one-third  of  his  debts;  and  on  the  plaintiff's  refusing  to  take  less 
than  the  amount  of  his  claim,  the  defendant  threatened  to  go 
home  and  put  his  property  out  of  his  hands. 

Unless  this  affidavit  is  sufficient  to  sustain  the  attachment,  it 
cannot  be  upheld  by  the  other  affidavits  used  in  this  motion. 
They  are  to  be  received  for  the  purpose  of  explaining  or  contra- 
dicting the  affidavits  on  which  the  defendant  moves  for  a  dis- 
charge of  the  warrant. 

The  defendant  in  his  affidavits  denies  that  he  made  any  other 
threats  than  to  say  that  he  would  make  an  assignment  for  the 
benefit  of  his  creditors.  Such  an  assignment  the  law  allows  him 
to  make,  and  also  to  give  preferences  to  one  creditor  to  the  ex- 
clusion of  another.  A  threat  to  do  what  the  law  allows  cannot 
be  sufficient  evidence  to  warrant  the  conclusion  of  an  intent  to 
make  a  fraudulent  disposition  of  his  property ;  and  unless  the 
affidavit  of  the  plaintiffs  shows  an  intent  to  do  more  than  this, 
the  motion  must  be  granted. 

The  words  used  in  the  amended  section  of  the  Code  are  sim- 
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ilar  to  those  used  in  the  act  to  abolish  imprisonment,  and  are  to 
receive  the  same  construction.  They  are,  where  the  defendant 
is  about  to  assign  or  dispose  of,  &c. 

There  may  be  fraud  in  an  assignment  of  property,  as  well  as 
in  any  other  disposition  of  it,  and  so  the  Legislature  intended 
by  using  the  word  "  assign"  in  that  connection.  It  was  not  qual- 
ified by  calling  the  assignment  in  this  case  one  for  the  benefit 
of  creditors,  or  by  so  stating  to  the  plaintiffs,  but  it  was  a  gen- 
eral threat  to  assign,  and  to  put  his  property  out  of  his  hands,  to 
compel  a  creditor  to  take  less  than  the  debtor  owed  him.  Such 
a  threat  must  always  be  looked  upon  with  suspicion,  and  a  debt- 
or who  resorts  to  it,  should  be  careful  to  use  words  that  will  show 
his  intent  to  be  an  honest  one,  if  he  would  avoid  the  presump- 
tion of  fraud,  which  such  attempts  naturally  suggest. 

I  am  not  satisfied  that  the  defendant's  intentions  were  merely 
to  execute  an  assignment  for  the  benefit  of  creditors.  The  words 
used  do  not  express  such  an  intention,  and  the  reasonable  under- 
standing of  them  would  be  far  more  extended ;  and  the  more 
so  when  we  take  in  connection  with  them  the  other  remark 
made  by  him,  that  he  would  go  home  and  sell  his  goods,  and 
would  do  nothing  for  his  creditors  until  compelled  to. 

I  cannot  but  conclude  that  the  defendant  intended  to  be  un- 
derstood as  saying  that  he  would  make  such  a  disposition  of  his 
property  as  to  prevent  the  plaintiffs  from  recovering  any  thing, 
in  order  to  force  them  into  a  compromise. 

I  cannot  attach  much' weight  to  the  fact  that  he  subsequently 
made  an  assignment  for  the  benefit  of  all  his  creditors,  because 
that  was  made  after  he  had  notice  of  the  attachment,  and  of 
course  after  he  had  been  warned  of  the  danger  attending  the 
course  he  had  previously  taken. 

It  is  urged,  however,  for  the  defendant,  that  threats  to  do  such 
acts  merely,  without  proof  of  any  attempt  to  put  these  threats 
into  effect,  are  not  sufficient  to  convict  the  defendant  of  intend- 
ed fraud  :  and  that  there  must  be  in  addition  some  act  showing: 

O 

an  intention  to  carry  out  these  threats. 

The  degree  of  evidence  necessary  to  prove  such  intent  has 
been  referred  to  by  the  Supreme  Court  in  Smith  v.  Luce  (14: 
Wend.,  237).      Chief-justice  Savage  says :  "  Had  the  affidavit^ 
stated  positively  that  the  defendant  had  declared  his  intention 
to  remove  his  property  to  avoid  the  payment  of  his  debts  *  *  * 
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such  an  affidavit  would  be  proof  upon  which  the  justice  could 
act  judicially,  and  draw  his  own  conclusion,  whether  the  de- 
fendant was  about  to  do  the  acts  which  would  authorize  the 
issuing  an  attachment." 

Under  the  act  to  abolish  imprisonment,  the  practice  was  gen- 
eral, to  treat  the  declarations  of  the  debtor  as  sufficient  evi- 
dence of  his  intent,  without  waiting  for  acts  tending  to  put  that 
intent  to  effect.  No  better  evidence  of  a  man's  intent  can  be 
obtained  than  that  intent  expressed  by  himself  in  language  ;  and 
if  a  court  is  required  to  wait  for  acts  before  such  intent  can  be 
inferred,  there  would  be  but  few  cases,  if  any,  in  which  the  in- 
tent would  not  have  been  consummated  by  the  act,  before  judi- 
cial proceedings  could  be  commenced,  and  the  provisions  of  the 
statute  allowing  a  creditor  to  interfere  and  prevent  the  consum- 
mation of  fraudulent  intentions,  would  be  of  no  avail. 

In  Fulton  v.  Heath  (1  Barb.,  552),  the  proof  of  the  debtor's 
intended  departure  from  the  State  with  intent  to  defraud  his 
creditors,  consisted  of  an  affidavit  which  stated  that  the  debtor 
said  he  was  going  to  leave  the  county  and  go  to  Canada."  This 
was  held  sufficient  evidence  of  the  intended  departure,  and 
coupled  with  the  affidavit  of  the  creditor,  that  he  believed  the 
debtor  was  about  to  leave  with  intent  to  defraud,  was  held  suffi- 
cient to  sustain  an  attachment. 

Although  I  should  hesitate  as  to  the  sufficiency  of  an  affidavit 
of  the  creditor,  that  he  believed  the  intent  to  be  fraudulent,  yet 
the  case  may  be  cited  as  authority  to  show  that  declarations  of 
the  debtor  were  sufficient  to  prove  his  intent  without  any  act 
being  shown  towards  carrying  out  such  intention.  Justice  Paige 
says  :  "  The  affidavit  states  that  Heaton  was  about  to  depart 
from  the  county  where  he  last  resided.  This  fact  Fulton  states 
positively  on  the  declaration  of  the  debtor,  and  then  adds  his 
belief,  &c.,  of  intent  to  defraud  his  creditors.  It  states  posi- 
tively all  the  facts  and  circumstances  necessary  to  be  stated  to 
entitle  Fulton  to  an  attachment. 

There  are  many  other  cases  arising  under  the  non-imprison- 
ment act  and  the  act  relating  to  non-resident  debtors,  where 
similar  decisions  have  been  made.  The  cases  above  cited,  how- 
,  are  sufficient  to  show  that  the  declarations  of  the  debtor 
competent  without  other  proof  to  establish  his  intention  to 
do  an  act  forbidden  by  laws  which  authorize  the  issuing  of 
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attachments.    The  same  rule  is  applicable  to  affidavits  for  the 
purpose  of  ordering  an  arrest. 

The  motion  is  denied,  with  $10  costs. 


THE  PEOPLE  on  the  relation  of  BURROUGHS  a.  WILLETT. 
Supreme  Court,  First  District ;  At  Chambers,  December,  1857. 

HABEAS  CORPUS. — CAUSE  OF  ACTION  AGAINST  INNKEEPER  OR  CAR- 
RIER.— ARREST. — EXECUTION  AGAINST  THE  PERSON. 

Upon  habeas  corpus  it  is  competent  to  inquire  whether  such  process  as  that  by 
virtue  of  which  the  prisoner  is  held  in  custody,  though  admitted  to  be  proper 
in  form,  is  allowable  by  law  in  the  action  in  which  it  is  issued ;  and  if  so,  wheth- 
er the  issue  of  the  process  in  question  was  authorized  by  a  judgment,  order,  or 
decree  of  court,  or  by  any  provision  of  law. 

The  case  of  the  Bank  of  the  United  States  v.  Jenkins  (18  Johns.,  305)  explained, 
as  not  to  be  deemed  an  authority  to  the  contrary. 

An  action  on  the  common-law  liability  of.  an  innkeeper  is  founded  in  tort  and  not 
in  contract.* 

An  action  against  an  innkeeper  on  his  common-law  liability,  for  negligent  loss  of 
baggage,  is  not  an  action  for  injuring  or  wrongfully  taking,  detaining,  or  con- 
verting property  within  the  meaning  of  section  179  of  the  Code. 

In  such  an  action  the  defendant  cannot  properly  be  held  to  bail,  except  under 
section  179,  by  an  order  of  a  judge,  on  proof,  in  addition  to  the  facts  constitu- 
ting the  cause  of  action,  that  the  defendant  is  a  non-resident  of  the  State,  or  is 
about  to  remove  therefrom. 

That  as  a  record  of  judgment  in  such  a  case  does  not  show  all  the  facts  necessary 
to  authorize  an  arrest  in  the  suit  before  judgment,  execution  against  the  body 
cannot  be  properly  issued  on  it,  at  least  without  the  order  of  a  judge,  and  on 
proof  of  the  additional  facts  required  to  entitle  the  plaintiff  to  issue  such  ex- 
ecution. 

Habeas  Corpus,  directed  to  the  sheriff,  to  bring  before  the 
judge  the  body  of  the  relator,  who  was  held  in  custody  upon  an 
execution  against  the  person. 

The  facts  appear  sufficiently  in  the  opinion. 

PEAEODY,  J. — This  is  a  motion  for  discharge  of  the  relator  on 
habeas  corpus. 

*  Compare  Campbell  v.  Perkins  (4  Seld.,  430). 
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He  is  detained  by  virtue  of  an  execution  against  his  body, 
issued  on  a  final  judgment  against  him.  The  judgment  was  re- 
covered for  the  value  of  a  leather  travelling-bag  and  contents, 
deposited  with  him  for  safe  keeping,  as  innkeeper  of  the  Irving 
House,  the  plaintiff  in  the  action  being  a  guest  at  said  house. 
The  action  was  brought  upon  the  custom  of  this  State,  which  is 
alleged  to  be,  that  innkeepers  are  bound  to  keep  safely  such 
property  for  their  guests.  The  breach  alleged,  for  which  the 
judgment  is  recovered,  is,  that  "  defendant  did  not  keep  said 
bag  and  contents  safely  and  without  diminution,  but,  on  the  con- 
trary, he  and  his  servants  so  negligently  and  carelessly  behaved 
and  conducted,  that  said  bag  and  contents  were,  by  mere  care- 
lessness of  defendant  and  his  servants,  earned  away  by  some 
person  unknown,  and  were  wholly  lost  to  plaintiff." 

On  this  judgment  an  execution  against  the  body  of  defend- 
ant was  issued,  on  which  he  is  now  in  custody.  The  question 
on  which  the  legality  of  the  imprisonment  depends  is,  whether 
the  execution  against  his  body  was  authorized  by  the  judgment. 
But  there  is  a  preliminary  question  here,  viz.,  wrhether  the  regu- 
larity or  propriety  of  that  process  can  be  inquired  into  in  this 
proceeding  on  habeas  corpus.  Section  22,  subdivision  2,  of  the 
habeas  corpus  act  (2  Rev.  Stats.,  1st  ed.,  563,  4th  ed.,  797,  §  36) 
provides  that  persons  detained  by  virtue  of  the  final  judgment 
of  any  competent  tribunal,  or  of  any  execution  issued  on  such 
judgment  or  decree,  are  not  entitled  to  prosecute  the  writ.  It  is 
said  that  the  relator  is  included  in  this  class,  and  therefore  can- 
not prosecute  this  writ.  Whether  he  is  held  by  virtue  of  an  execu- 
tion on  a  final  judgment  of  a  competent  tribunal,  is  the  question 
raised  by  the  preliminary  objection,  and  the  question  on  the 
merits  is  very  much  the  same.  The  mere  claim  that  he  is  so  held 
should  not,  I  think,  conclude  me.  There  is  a  case,  however, 
in  Johnson's  Reports  (The  Bank  of  the  United  States  v.  Jenkins, 
18  Johns.,  305)  which  seems  to  indicate  that  a  writ  of  habeas 
corpus  is  not  the  proper  remedy  for  a  person  detained  in  this 
manner,  and  that  is  the  principal  authority  on  the  subject.  In 
that  case,  as  in  this,  the  principal  question  was,  whether  the  ca. 
sa.  was  regularly  issued.  There  the  objection  to  the  regularity 
was,  that  the  foundation  for  it  had  not  been  laid  by  a  previous 
execution  against  property  to  the  proper  county.  Here  the  ob- 
jection is,  that  it  is  not  warranted  by  the  judgment  in  its  own 
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nature.  In  those  days,  however,  an  execution  upon  a  judg- 
ment was  issued  by  the  court,  theoretically  at  least.  It  had  to 
be  sealed  and  signed  by  the  clerk.  Now  it  is  not  even  in  the- 
ory issued  by  the  court,  but  by  the  party  or  his  attorney.  That 
case,  moreover,  seems  to  have  been  but  little  considered.  The 
court  before  whom  it  was  brought  had  just  denied  the  same  re- 
lief on  motion  ;  or  rather  had  granted  it  on  terms  which  the  ap- 
plicant would  not  accept,  and  although  the  court  said  they  did 
not  think  the  writ  was  the  proper  remedy,  they  did,  neverthe- 
less, on  the  same  motion,  direct  the  order  previously  made  to  be 
modified  so  as  to  give  all  the  relief  sought.  It  was  therefore  an 
election  of  the  court  in  which  way  it  would  give  the  relief,  per- 
haps, or  a  refusal  to  review  on  this  writ  a  decision  just  made  in 
a  different  proceeding,  rather  than  an  adjudication  against  the 
propriety  of  the  writ,  which  should  be  deemed  an  authority 
that  the  writ  is  not  a  proper  remedy  in  such  a  case.  The  relief 
asked  was  granted,  but  was  credited  to  the  account  of  a  motion, 
previously  made  and  decided,  rather  than  to  that  of  the  writ 
itself,  although  that  was  the  only  proceeding  before  the  court  at 
the  time.  Moreover,  that  case  was  before  the  Revised  Statutes, 
under  an  act  of  1813,  not  entirely  similar  to  the  present  act.  I 
am  not  inclined,  under  all  the  circumstances  of  that  case,  to  de- 
fer to  it  as  a  controlling  authority  in  this,  but  I  shall  examine  to 
see  whether  the  relator  is  detained  by  virtue  of  an  execution 
upon  a  judgment  of  a  competent  tribunal.  I  am  more  ready  to 
adopt  this  course,  because  I  find  in  section  41  of  the  same  act 
(2  Rev.  Stats.,  1st  ed.,  568 ;  4th  ed.,  801,  §  56),  that  a  person 
may  be  discharged  on  this  writ  from  custody,  by  virtue  of  civil 
process,  from  a  court  legally  constituted  (subd.  4),  when  the  pro- 
cess, though  in  proper  form,  has  been  issued  in  a  case  not  al- 
lowed by  law :  (subd.  6)  when  the  process  is  not  authorized 
by  any  judgment,  &c.,  of  any  court,  or  any  provision  of  law. 
Whether  process,  which  is  set  up  as  a  justification  for  detention, 
has  been  issued  in  a  case  allowed  by  law,  and  whether  it  is  au- 
thorized by  any  judgment  of  a  court,  therefore,  I  am  authorized 
by  those  provisions  of  the  statute  to  inquire ;  and  a  decision  of 
these  questions  will  dispose  of  the  matter  before  me. 

The  judgment  and  execution  are  before  me,  and  the  remain- 
ing question  is,  whether,  on  the  whole,  the  execution  is  justified 
in  law.  The  suit  was  brought  to  recover  the  value  of  certain 
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articles,  on  the  ground  that  the  defendant  was  bound  by  the 
custom  of  this  State  to  receive  and  safely  keep  the  property  of 
his  guests,  and  that  having  received  that  of  the  plaintiff,  he  kept 
it  so  negligently  that  it  was  lost.  This  custom  of  the  realm 
would  seem  in  the  absence  of  express  contract  to  take  the  place 
of  it,  and  an  action  for  not  preserving  the  property  according 
to  it  would  seem  to  be  in  the  nature  of  an  action  for  breach  of 
contract.  But,  on  a  more  careful  consideration,  the  grounds  of 
the  action  appear  to  be,  not  the  failure  to  keep  safely  and  restore 
the  property,  which  would  probably  be  only  a  breach  of  implied 
contract,  but  the  negligent,  careless,  and  improper  behavior 
and  conduct  of  the  defendant,  the  wrongful  (tortious)  conduct 
of  defendant  and  his  agents  (negative,  perhaps,  to  be  sure,  but 
nevertheless  wrongful  and  tortious),  by  which  the  property  was 
lost  to  the  plaintiff.  This  negligent,  careless,  and  therefore 
wrongful  and  tortious  conduct,  rather  than  the  failure  to  fulfil 
the  contract,  is  the  ground  of  the  action.  (See  Runkle  v.  Ells, 
4  How.  Pr.  B.,  288  ;  The  Bank  of  Orange  v.  Brown,  3  Wend., 
158 ;  Bretherton  v.  Wood,  3  Brod.  &  B.,  54 ;  2  Lord  Raym., 
909  ;  2  Chitt.  PL,  155,  320 ;  Ilallenbacks  v.  Fisk,  8  Wend., 
547  ;  4  /&.,  618.) 

In  the  cases  above  cited,  it  is  settled  that  an  action  on  the  cus- 
tom is  founded  on  the  tort  or  misfeasance,  and  not  on  the  con- 
tract, express  or  implied,  which  often  attends  the  transaction, 
and  is  in  many  of  the  cases  proved.  It  is  often  difficult  to  de- 
termine whether  the  action  is  on  the  contract  or  on  the  custom ; 
and  the  confusion  seems  to  have  arisen  from  the  difficulty  in 
ascertaining  which  constituted  the  basis  of  the  action,  the  cus- 
tom or  the  contract,  rather  than  whether  an  action  ascertained 
to  be  on  the  custom  was  founded  on  tort  or  on  contract.  (Bank 
of  Orange  v.  Brown,  3  Wend.,  158,  168.) 

The  suit  against  Burroughs  was  founded  on  tort;  the  judg- 
ment record  shows  this  fact.  With  this  fact  apparent,  was  the 
execution  properly  issued  against  the  body  of  defendant  ?  Un- 
der the  non-imprisonment  act  (Laws  of  1831,  396),  by  which 
this  question  would  have  been  controlled  prior  to  the  Code,  he 
would  have  been  liable  to  arrest ;  for,  under  that,  a  defendant 
in  an  action  in  tort  could  be  held  to  bail.  (Runkle  v.  Ells,  4 
How.  Pr.  R.,  288.)  But  by  the  Code,  which  now  embraces  the 
law  on  the  subject,  the  only  provision  under  which  there  is  any 
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pretence  for  the  claim,  is  contained  in  section  179,  subdivision  1, 
which  authorizes  the  arrest  of  a  party  "  in  an  action  *  *  *  on 
a  cause  of  action  not  arising  out  of  contract  where  the  defendant 
is  not  a  resident  of  the  State,  or  is  about  to  remove  therefrom, 
or  where  the  action  is  for  an  injury  to  person  or  character,  or 
for  injuring  or  wrongfully  taking,  detaining,  or  converting  prop- 
erty." It  does  not  appear  that  the  defendant  is  not  a  resident 
of  this  State,  or  being  so  is  about  to  remove  therefrom  ;  nor  does 
it  appear  that  the  action  is  for  an  injury  to  person  or  character 
for  wrongfully  taking,  retaining,  or  converting  property ;  and  it 
only  remains  to  be  considered  whether  it  is  for  injuring  prop- 
erty. On  this  subject  the  decision  of  the  Superior  Court  in 
Tracy  v.  Leland  (2  Sandf.,  729),  which  has  not,  that  I  am  aware, 
been  overruled,  seems  to  relieve  us  of  all  doubts,  and  leads  to 
the  conclusion  that  this  is  not  an  action  for  an  injury  to  prop- 
erty. The  relator  was  not  liable  to  arrest  by  the  judgment  as 
entered,  at  any  rate,  without  an  order  from  a  judge  ;  and  wheth- 
er it  was  a  proper  case  for  an  order,  cannot  be  decided  here,  for 
the  facts  do  not  appear.  He  certainly  was  not,  in  the  view  I 
have  taken  of  the  case,  unless  some  other  fact,  such  as  non-resi- 
dence or  an  intent  to  remove  from  the  State,  be  superadded  to 
all  that  appears  in  the  judgment-record  before  me.  He  could 
not  therefore  have  been  arrested  on  the  facts  shown  to  me,  un- 
der sections  179  and  181,  and  it  follows  from  section  288  that  he 
was  not  properly  arrested  on  the  judgment  obtained  in  that  suit, 
and  he  therefore  must  be  discharged. 

My  conclusions  are, — 

First.  That  on  this  writ  of  habeas  corpus  I  am  authorized  to 
inquire, 

1.  (2  Rev.  Stats.,  1st  ed.,  568,  §  43,  swkZ.  4;  4th  ed.,  801, 
§  56)  whether  the  process,  though  proper  in  form,  is  allowed  by 
law  in  this  case  ;  and, 

2.  (/£.,  subd.  6)  whether  the  process  is  authorized  by  a  judg- 
ment, order,  or  decree  of  a  court,  or  by  a  provision  of  law. 

Second.  That  an  action  on  the  custom  against  an  innkeeper  or 
common  carrier,  is  founded  in  tort  or  misfeasance,  and  not  on 
contract. 

Third.  That  in  such  an  action  a  defendant  cannot  properly 
be  held  to  bail,  except  under  section  179,  by  order  of  a  judge, 
on  proof,  in  addition  to  the  facts  constituting  the  cause  of  ao- 
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tion,  that  defendant  is  a  non-resident  of  the  State,  or  is  about  to 
remove  therefrom. 

Fourth.  That  as  the  record  of  judgment  in  such  a  case  does 
not  show  all  the  facts  necessary  to  authorize  an  arrest  in  the  suit 
before  judgment,  execution  against  the  body  cannot  properly  be 
issued  on  it,  at  least  without  the  order  of  a  judge,  and  on  proof 
of  the  additional  facts  required  to  entitle  the  plaintiff  to  it. 


THE  PEOPLE  on  the  relation  of  DINSMORE  a.  THE 
CROTON  AQUEDUCT  BOARD   OF  THE  CITY  OF 
NEW  YORK. 

Supreme  Court^  First  District;  General  Term^  December ',  1857. 

Two  Actions. 

CORPORATION   CONTRACTS. — SEALED  PROPOSALS. — DEFECT  OF 
FORM. — VERIFICATION. — MANDAMUS. 

Under  section  501  of  the  city  ordinance  of  1849,  organizing  the  departments  of 
the  corporation  of  the  city  of  New  York, — which  provides  that  no  bid  or  esti- 
mate fora  corporation  contract  shall  be  rejected  for  any  error  of  form,  provided 
the  party  making  it  shall  correct  it  within  twenty-four  hours  after  notice  of  any 
such  defect, — the  notice  of  the  defect  need  not  be  in  writing ;  nor  need  it  in- 
vite a  correction  of  such  defect. 

The  distinction  between  errors  of  form  and  errors  of  substance,  in  such  estimates, 
— considered. 

The  provision  of  section  498  of  the  ordinance  of  1849, — which  requires  that  an 
estimate  for  a  corporation  contract  shall  be  verified  by  the  oath  of  the  party 
making  the  same, — is  only  satisfied  in  case  of  an  estimate  made  by  a  partner- 
ship, by  giving  the  oath  of  each  partner. 

The  lowest  bidder  for  a  corporation  contract,  pursuant  to  advertisement  of  the 
corporation  of  the  city  of  New  York,  under  the  charters  of  1849,  1853,  and 
1857,  and  under  the  ordinance  of  1849,  organizing  the  departments  of  the  cor- 
poration, does  not  acquire  any  legal  right  to  the  contract,  to  enforce  which  a 
mandamus  will  issue,  until  the  contract  has  been  made  with  him,  and  approved 
by  the  Common  Council,  under  the  provision  of  section  494  of  the  ordinance  of 
1849, — forbidding  any  contract  to  be  made  until  the  papers  relating  thereto 
shall  have  been  confirmed  by  the  Common  Council,  and  an  appropriation  made. 

Appeal  in  one  cause  from  an  order  of  the  special  term  de- 
nying a  motion  for  a  mandamus,  and  motion  in  another  cause 
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for  a  mandamus,  ordered  to  be  heard  in  the  first  instance  at 
general  term. 

In  July,  1857,  the  Croton  Aqueduct  Board  of  the  city  of  New 
York  advertised  for  proposals  for  the  construction  of  a  new  Cro- 
ton Reservoir  in  Central  Park.  Proposals  were  put  in  by  a  num- 
ber of  persons ;  and  the  three  lowest  were  as  follows  : — 

By  Dinsmore  &  Wood,  at  $524,298.97. 

By  Fairchild,  Holman,  Walker  &  Brown,  at  $572.473.33. 

By  John  P.  and  Thomas  Cummings,  at  $643,557.65. 

On  the  public  opening  of  the  bids  by  the  Croton  Board,  on 
August  26th,  the  bid  of  Dinsmore  &  Wood  was  objected  to  as 
detective.  The  only  defect  necessary  to  be  stated  for  the  pur- 
pose of  explaining  the  opinion  of  the  court  was  in  the  verifica- 
tion of  the  estimate.  It  was  verified  by  the  oath  of  Dinsmore 
alone,  instead  of  being  verified  by  both  Dinsmore  &  Wood. 
This,  it  was  contended,  was  not  a  compliance  with  section  498  of 
the  ordinance  of  1849,*  organizing  the  departments  of  the  cor- 
poration, which  requires  such  estimates  to  be  verified  by  the 
oath  of  the  party  making  the  same. 

This  defect  in  the  bid  was  orally  announced  at  the  meeting 
of  the  board,  and  the  bid  publicly  laid  aside  as  defective,  for 
want  of  sufficient  verification ;  and  this  was  done  in  the  pres- 
ence and  hearing  of  Dinsmore  ;  but  no  written  notice  was  ever 
given  to  either  bidder,  nor  any  communication  made  by  the 
board  to  Wood. 

Dinsmore  &  Wood  subsequently  applied  for  a  mandamus  re- 
quiring the  Croton  Aqueduct  Board  to  entertain  and  consider 
their  bid,  and  thereupon  to  award  the  contract  to  the  lowest 
bidder/}- 

The  motion  for  the  mandamus  was  heard  at  special  term  and 
denied.  The  proceedings  thereon  are  reported  5  Ante,  316. 
(See  also  S.  C.,  /£>.,  372,  for  subsequent  interlocutory  proceed- 


°  The  section  referred  to  is  in  these  words  : — 

It  (the  estimate)  shall  be  verified  by  the  oath  in  writing  of  the  party  making 
the  estimate,  that  the  several  matters  stated  therein  are  in  all  respects  true. 

f  The  affidavit  and  the  order  to  show  cause,  on  which  the  application  was 
made,  were  in  the  following  form,  and  were  followed  with  the  necessary  modifi- 
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ings  in  the  cause.)     The  relators  appealed  from  that  decision  to 
the  general  term. 

Pending  their  appeal,  the  Croton  Aqueduct  Board  having 
decided  to  award  the  contract  to  Fairchild  &  Co.,  the  Messrs. 

cations  to  embrace  the  different  facts  involved  and  the  different  relief  desired,  in 
the  subsequent  application  on  behalf  of  Messrs.  Cummings. 

SUPKEMK  COURT. 
City  and  County  of  New  York. 


THE  PEOPLE  OF  THE  STATE  or  NEW 
YORK,  on  the  relation  of  SAMUEL 
P.  DINSMORE  and  JOHN  M.  WOOD, 

against 
THE  CROTON  AQUEDUCT  BOARD. 

Special  Term,  City  Hall,  New  York,  7th  September,  1857.  Present,  Hon. 
Charles  A.  Peabody,  Justice. 

On  the  annexed  affidavit  of  Samuel  P.  Dinsmore,  and  on  motion  of  Abbott 
Brothers,  attorneys  for  the  relators,  it  is  ordered  that  the  Croton  Aqueduct  Board 
of  the  city  of  New  York  show  cause,  at  a  special  term  of  this  court,  to  be  held 
at  the  City  Hall,  in  the  city  of  New  York,  on  the  10th  day  of  September,  1857, 
at  ten  o'clock  in  the  forenoon  of  said  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  a  peremptory  mandamus  should  not  issue  against  said  Croton  Aque- 
duct Board,  requiring  them  to  entertain  and  consider  the  bid  or  estimate  of  Sam- 
uel P.  Dinsmore  and  John  M.  Wood,  referred  to  in  the  annexed  affidavit ;  and 
upon  consideration  thereof,  to  award  the  contract  for  the  construction  of  the  em- 
bankments of  the  new  grand  Reservoir  of  the  Croton  Aqueduct,  in  said  affidavit 
referred  to,  to  whoever  shall  then  be  found  to  be  the  lowest  bidder,  and  why  Sam- 
uel P.  Dinsmore  and  John  M.  Wood  should  not  have  such  other  or  further  relief 
as  to  the  court  may  seem  just.  And  it  is  further  ordered,  that  this  order  may  be 
served  on  the  Croton  Board,  by  delivering  a  copy  thereof  to  the  president  or 
chief-engineer  of  said  board,  and  showing  to  him  the  original  thereof. 

C.  A.  PEABODY. 

New  York,  7th  September,  1857. 

City  and  County  of  New  York. 

Samuel  P.  Dinsmore,  being  duly  sworn,  says  : — 

I.  That  by  an  act  of  the  Legislature  of  this  State,  entitled  "  An  Act  to  create 
the  Croton  Aqueduct  department  in  the  city  of  New  York,"  passed  April  llth, 
1849,  and  by  subsequent  acts  amendatory  thereof  ;  and  by  an  act  passed  April  2, 
1849,  entitled,  "  An  Act  to  amend  the  Charter  of  the  city  of  New  York  ;"  and 
by  an  act  passed  April  14,  1857,  entitled.  "An  Act  to  amend  the  Charter  of  the 
city  of  New  York  ;"  and  by  certain  other  acts,  an  executive  department  of  said 
city  was  created,  entitled,  "The  Croton  Aqueduct  Board." 

II.  That  by  an  act  passed  June  30,  1853,  entitled,  "An  Act  to  facilitate  the 
acquisition  of  lands  for  a  new  reservoir  ;"  and  by  a  subsequent  act  passed  April 
17,  1854,  entitled,  "  An  Act  to  authorize  the  Mayor,  Aldermen,  and  Commonalty 


NEW-YORK.  45 


The  People  on  rel.  Dinsmore  a.  The  Croton  Aqueduct  Board. 

Cummings  applied  at  special  term  for  a  mandamus  to  compel 
the  board  to  award  to  them  instead.  This  application  was  based 
upon  the  ground  that  the  bid  of  Fairchild  &  Co.  was  fatally  de- 
fective, in  that  the  sureties  offered  were  insufficient ;  but  as  the 

to  borrow  $500,000,  for  the  purpose  of  building  a  new  reservoir,  purchasing 
lands,  and  extending  the  Croton  Water  Works,"  the  said  Croton  Aqueduct  Board 
were  authorized  to  acquire  lands,  and  the  Mayor,  Aldermen,  and  Commonalty 
of  the  city  of  New  York  were  authorized  to  borrow  money  for  the  purpose  of 
erecting  a  new  reservoir  in  the  city  of  New  York. 

III.  That  by  the  acts  hereinbefore  referred  to,  and  by  certain  other  acts,  the 
said  Croton  Aqueduct  Board  were  charged  with  the  construction  of  such  new 
works  as  the  Common  Council  of  the  city  of  New  York  might  authorize,  and  were 
empowered  to  enter  upon  any  land  or  water  for  the  purpose  of  constructing  reser- 
voirs, or  laying  down  mains  or  pipes,  and  to  make  and  let  all  contracts  in  relation 
to  the  same,  and  in  relation  to  the  work  to  be  done,  or  supplies  to  be  furnished, 
in  or  about  the  Croton  Aqueduct,  and  all  structures  and  works  and  property  con- 
nected with  the  supply  and  distribution  of  water  to  the  city  of  New  York,  and 
the  underground  drainage  of  the  same,  and  of  the  public  sewers  of  said  city, 
subject  to  such  rules  and  regulations  as  should  be  established  by  ordinances  of 
the  Common  Council. 

IV.  On  information  and  belief,  that  by  the  statutes  in  such  case  made  and  pro- 
vided, and  by  an  ordinance  of  the  Common  Council,  approved  February  5,  1851, 
and  by  ordinances  passed  subsequent  thereto,  the  said  Croton  Aqueduct  Board 
were  duly  authorized  and  empowered  to  purchase  suitable  ground  for  a  new 
grand  reservoir,  and  to  issue  and  advertise  proposals  for  sealed  bids  or  estimates 
for  the  construction  thereof. 

V.  That  by  part  3  of  title  3  of  an  ordinance  of  the  city  of  New  York,  passed 
May  30,  1849,  entitled,  "  An  ordinance  authorizing  the  departments  of  the  mu- 
nicipal corporation,"  the  Common  Council  of  the  city  of  New  York  did  establish 
the  following  regulations  relative  to  contracts,  to  be  made  or  let  by  authority  of 
the  Common  Council,  for  work  to  be  done  or  supplies  to  be  furnished,  viz.  : — 

[Here  were  set  out  sections  492,  493,  494,  495,  496,  497,  498,  499,  and  501  of 
the  ordinance  of  1849.] 

VI.  On  information  and  belief,  that  under  and  pursuant  to  the  provisions  of 
the  statutes  in  such  case  made  and  provided,  and  of  the  city  charters  hereinbe- 
fore mentioned,  and  under  and  pursuant  to  the  aforesaid  regulations,  the  Croton 
Aqueduct  Board  did,  on  June  25,  1857,  and  thereafter  for  ten  days,  duly  publish 
in  each  of  the  daily  papers  of  the  city  of  New  York,  employed  by  the  corporation 
of  the  city  of  New  York  for  the  purpose,  a  public  notice,  whereby  they  advertised 
for  sealed  proposals,  to  be  opened  on  August  15,  1857,  at  noon,  for  the  construc- 
tion of  the  embankments  of  the  new  grand  reservoir  of  the  Croton  Aqueduct, 
stating  the  reservoir  to  be  intended  to  cover  106  acres  of  land,  and  to  be  40  feet 
in  depth,  and  stating  approximately  the  nature  and  extent  of  the  work  to  be 
done.     And,  thereafter,  on  August  14,  1857,  and  thereafter  for  ten  days,  said 
board  duly  published  in  each  of  the  daily  papers  of  the  city  of  New  York,  em- 
ployed by  the  corporation  of  the  city  of  New  York  for  the  purpose,  the  following 
notice  : — 

[Here  was  set  out  the  advertisement  issued  by  the  corporation  for  the  sealed 
proposals  for  the  work.] 
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court  did  not  consider  this  question  in  their  decision,  it  is  unne- 
cessary to  state  the  grounds  relied  on  to  defeat  the  bid  of  Fair- 
child  &  Co.  more  in  detail. 

The  motion  of  Cummings  &  Cummings  was  ordered  by  the 
special  term  to  be  heard  at  the  general  term  in  the  first  in- 
stance ;  —  and  the  appeal  of  Dinsmore  &  Wood  from  the  order 
denying  their  mandamus,  and  the  original  motion  of  the  Messrs. 

VII.  That  thereafter,  but  before  noon  of  August  26,  1857,  this  deponent  and 
one  John  M.  Wood  did,  pursuant  to  the  statutes  of  this  State  in  such  case  made 
and  provided,  and  pursuant  to  and  in  compliance  with  the  aforesaid  public  no- 
tices, and  the  ordinances  hereinbefore'  set  forth,  duly  present  to  the  Croton  Aque- 
duct Board  the  following  sealed  bid  or  estimate,  together  with  the  contract  and 
specifications  thereto  annexed,  a  copy  of  which  bid  or  estimate  and  contract  and 
specifications  are  hereunto  annexed,  and  marked  Exhibit  A,  which  was  duly  re- 
ceived and  thereafter  opened  by  them,  as  by  the  ordinances  of  this  city  required. 

VIII.  That  the  terms  of  the  said  contract  and  specifications  were  duly  settled 
by  the  corporation  counsel  as  an  act  of  preliminary  specification  to  said  bid,  or 
proposal,  and  that  this  deponent  and  the  said  John  M.  Wood  did,  as  by  said  bid 
and  the  security  thereto  annexed  appears,  give  security  for  the  faithful  perform- 
ance of  said  contract,  in  the  manner  prescribed  and  required  by  ordinance.     That 
the  said  bid  was  made  honestly  and  in  good  faith,  and  was  in  all  respects  fair, 
and  without  collusion  or  fraud.     That  said  bid  or  estimate  was  the  lowest  bid  or 
offer  made  in  compliance  with  the  notices  hereinbefore  mentioned.     That  this 
deponent  and  the  said  John  M.  Wood  agreed  thereby  to  contract  to  build  said 
reservoir  in  six  hundred  working  days,  for  the  sum  of  five  hundred  and  twenty- 
four  thousand,  two  hundred  and  ninety-eight  dollars,  ninety-seven  cents.     That 
the  next  lowest  bid  to  said  bid  of  deponent  and  the  said  John  M.  Wood  was  made 
by  Fairchild,  Coleman,  Walker,  and  Brown,  who  by  the  said  bid  offered  to  con- 
tract to  build  said  reservoir  in  four  hundred  working  days,  for  the  sum  of  five 
hundred  and  seventy-two  thousand,  four  hundred  and  seventy-three  dollars, 
thirty-three  cents.  • 

IX.  Deponent  further  says  that,  although  as  aforesaid,  this  deponent  and  the 
said  John  M.  Wood  were  the  lowest  bidders  for  said  contract,  and  although  they 
requested  the  said  Croton  Aqueduct  Board  to  entertain  their  said  bid,  and  to  take 
the  same  into  consideration  and  award  the  said  contract  to  deponent  and  the  said 
John  M.  Wood,  the  said  Croton  Board  have,  in  violation  of  the  statute  in  such 
case  made  and  provided,  and  of  the  ordinances  hereinbefore  set  forth,  refused  to 
entertain  said  bid,  or  to  take  it  into  consideration,  or  to  award  the  said  contract 
to  this  deponent  and  the  said  John  M.  Wood,  but,  as  deponent  is  informed  and 
believes,  in  violation  of  such  statutes  and  ordinances,  are  about  to  award  the  said 
contract  to  a  higher  bidder  than  this  deponent  and  the  said  John  M.  Wood. 

X.  That  deponent  is  advised  and  believes  that  he  and  the  said  John  M.  Wood 
have  no  other  specific  and  legal  remedy  for  the  wrong  and  injury,  which  by  said 
refusal  to  entertain  said  bid  as  aforesaid,  the  Croton  Board  have  done  him  and 
the  said  John  M.  Wood,  than  that  of  mandamus. 

SAMUEL 


Sworn,  &c. 

[Here  followed  Exhibit  A,  being  the  estimate  or  bid  put  in  by  Dinsmore  and 
Wood,  with  the  specifications,  &c.] 
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Cummings  now  came  on  to  be  heard  together,  by  agreement  of 
counsel. 

Abbott  Brothers  and  Charles  O"1  Conor,  for  Dinsmore  and  "Wood. 
— I.  The  ordinance  (§  498)  did  not  require  the  oath  of  Mr.  Wood. 
1.  It  is  clear  that  the  word  "  party"  is  not  employed  as  a  noun 
of  multitude.  The  ordinance  very  reasonably  supposes  that  some 
one  person  will  perform  the  act  of  presenting  the  bid,  and  re- 
quires his  oath.  Subdivisions  1  and  2  of  section  497  express 
this  idea  distinctly.  They  require  the  actor  to  specify  distinctly 
his  partners.  This  would  seem  unanswerable  as  to  the  intent. 
To  say  that  "  a  party"  shall  make  oath,  is  rather  an  impropriety 
in  language.  A  "  party"  can  hardly  swear,  though  its  members 
may ;  but  then  eacR  member  swears  as  an  individual.  There 
can  be  no  partnership,  or  participation  of  responsibility  or  profit 
and  loss,  in  bearing  testimony  on  oath.  It  could  not  be  truly 
said  that  an  army,  a  regiment,  a  political  party,  a  religious  soci- 
ety, or  a  partnership,  verified  a  thing  by  "  the  oath  in  writing 
of  such  army,  of  such  regiment,  of  such  Democratic,  Whig, 
Republican,  or  Know-Nothing  party,  or  of  such  partnership." 
The  word  party  is  a  relative,  and  it  must  be  held  to  relate  ac- 
cording to  the  principles  of  common  sense.  It  must  refer  to  an . 
individual,  and  not  to  a  multitude.  Party,  or  plaintiff,  or  de- 
fendant, when  used  in  statutes  prescribing  oaths  to  be  observed, 
has  been  often  held  to  prescribe  only  that  one  of  the  parties 
should  verify.  (See  instances  in  Code,  §  157,  construed  with 
§  156,  and  the  case  of  Drevert  v.  Appsert,  2  Abbotts'*  Pr.  R., 
165  ;  Code,  §§  181,  182,  207,  220  ;  Supreme  Ct.  Rules,  No.  46 ; 
1  Rev.  Stats.,  tth  ed.,  336,  §  62 ;  /£.,  664,  §  51 ;  2  Ben.  Stats., 
188,  §  4 ;  190,  §  20 ;  206,  §  2  ;  648,  §§  69,  70  ;  649,  §  72  ; 
779,  §  10  ;  1  Laws  of  1857,  711,  ch.  344,  §§  15  and  21.)  2.  If 
Dinsmore  &  Wood  were  by  mutual  agreement  united  in  this 
contract,  either  of  them  had  power  to  sign  the  name  of  the 
other ;  or  if  not,  he  had  at  least  power  to  make  the  bid.  If  he 
had  not  power  to  sign  the  name  of  his  fellow,  the  surplus  sig- 
nature is  at  worst  a  nullity.  Supposing  that  Wood  did  not  sign 
the  bid,  then  section  498,  on  the  construction  most  unfavorable 
to  Wood  &  Dinsmore,  was  fully  complied  with  by  Dinsmore's 
oath  a1  one. 

II.  The  omission  of  Wood's  oath,  if  a  defect  at  all,  is  merely 
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"an  error  of  form"  within  the  true  intent  and  meaning  of  sec- 
tion 501.  1.  The  things  which  might  be  varied  by  the  bidder, 
after  .the  biddings  were  opened,  in  consequence  of  information 
derived  from  the  acts  of  his  competitors,  constitute  the  substance 
of  the  bid  as  contradistinguished  from  its  form.  These  should  be 
final  and  unalterable ;  if  defective,  the  bid  should  not  be  received. 
2.  The  very  words  of  section  501,  as  to  the  amendments,  point 
out  what  is  form.  It  is  merely  "  conformity  with  the  ordi- 
nance" This  literal  interpretation  is  fully  supported  by  the 
fact  that  nothing  but  mere  forms  are  prescribed  by  "  the  ordi- 
nance." The  substance  is  left  to  rational  implication  or  infer- 
ence from  the  general  fact  that  there  was  to 'be  an  estimate.  3. 
The  attempt  made  to  answer  this  verbal  point  by  referring  to  the 
language  of  section  496,*  fails,  for  obvious  reasons.  The  jeof  'ail 
branch  of  section  501f  refers  to  the  " estimate"  It  is  in  the 


6  Sections  496  and  497  of  the  ordinance  are  as  follows  : — 

§  496.  The  proposals  for  estimates  shall  be  in  such  form  as  may  be  prescribed 
by  the  department  making  the  same,  and  shall  contain  the  following  partic- 
ulars : 

1.  They  shall  require  that  the  person  making  the  estimate  shall  furnish  the 
same  in  a  sealed  envelope  to  the  head  of  the  appropriate  department  at  his  office, 

.on  or  before  a  day  and  hour  therein  named, — not  less  than  ten  days  from  the  first 
publication  thereof. 

2.  They  shall  state  the  quantity  and  quality  of  the  supplies,  or  the  nature  and 
extent,  as  near  as  possible,  of  the  work  required. 

3.  They  shall  state  that  the  estimates  received  will  be  publicly  opened  by  the 
head  of  the  department  issuing  the  proposals,  at  his  office,  at  a  day  and  hour 
therein  mentioned. 

4.  They  shall  state  the  amount  in  which  security  is  required  for  the  perform- 
ance of  the  contract. 

5.  They  shall  state  briefly  the  several  matters  required  by  the  next  four  sec- 
tions, to  be  contained  in,  or  to  accompany  the  estimates. 

§  497.  Each  estimate  shall  contain  : 

1.  The  name  and  place  of  residence  of  the  person  making  the'  same. 

2.  The  names  of  all  persons  interested  with  him  therein  ;  and  if  no  other  per- 
son b«  so  interested,  it  shall  distinctly  state  that  fact. 

3.  That  it  is  made  without  any  connection  with  any  other  person  making  an 
estimate  for  the  same  purpose,  and  is  in  all  respects  fair  and  without  collusion  or 
fraud. 

4.  That  no  member  of  the  Common  Council,  head  of  a  department,  chief  of 
bureau,  deputy  thereof  or  clerk  therein,  or  other  officer  of  the  corporation,  is  di- 
rectly or  indirectly  interested  therein,  or  in  the  supplies  or  work  to  which  it  re- 
lates, or  in  any  portion  of  the  profits  thereof. 

j-  Section  501  is  as  follows  : — 

§  501.  At  the  time  and  place  appointed  for  that  purpose  in  the  proposals,  as 
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"  estimate"  that  corrections  are  to  be  made.  Now,  section  497 
and  its  subdivisions  all  relate  to  and  prescribe  what  shall  be 
contained  in  the  "  proposals  for  estimates"  to  be  published  by 
the  department.  4.  The  importance  of  compelling  every  one 
connected  in  interest  to  take  an  affidavit  of  purgation,  proves 
nothing.  The  question  here  is  not  what  measure  and  extent  of 
precaution  might  have  been  judiciously  employed  by  the  corpo- 
ration when  making  their  ordinances.  The  sole  question  is,  how 
far  the  body  went  in  that  direction.  And  subdivisions  1  and  2 
of  section  497  expressly  declare  that  the  legislative  authority  of 
the  city  when  framing  the  ordinance  did  not  desire  to  exact  an 
oath  from  every  person  "  interested  therein."  It  was  quite  rea- 
sonable to  allow  one  of  a  partnership  to  take  the  oath.  The 
other  partner  or  partners  might  be  at  a  distant  point.  These 
contractor-firms  conduct  extensive  operations,  and  it  is  often  ne- 
cessary for  one  of  them  to  superintend  work  a  thousand  miles 
from  the  place  where  other  contracts  are  progressing  under  the 
charge  of  the  others.  If  the  court  should  think  that  the  ordi- 
nance did  require  the  oath  of  every  partner,  still  the  defect  in 
question,  notwithstanding  the  undeniable  materiality  of  the  oath, 
would  be  an  "  error  of  form"  merely. 

III.  If  the  want  of  Wood's  oath  is  a  defect  of  form  curable 
by  amendment,  Dinsmore  &  Wood  were  never  put  in  default 
pursuant  to  ihejeofail  branch  of  section  501.  1.  For  this  pur- 
pose a  written  notice  was  necessary,  and  none  was  ever  given. 
It  is  a  settled  rule  of  construction  by  the  courts,  that  whenever  a 
statute  requires  any  person  conducting  a  proceeding  prescribed 
lay  law  to  give  a  notice,  such  notice  must  be  in  writing.  This 
applies  to  parties  acting  for  their  own  benefit  or  in  their  own 
interest;  a  fortiori,  it  should  be  a  rule  of  action  to  public  offi- 
cers exercising  a  public  authority.  Still  more  strongly  should  it 


prescribed  by  section  496,  the  head  of  the  department  issuing  the  proposals  shall 
publicly  open  and  read  all  estimates  which  he  may  have  received  for  the  contract 
mentioned  in  such  proposals,  and  shall  reject  all  estimates  which  are  not  fur- 
nished in  conformity  with  sections  497,  498,  and  499  ;  and  shall  thereupon  award 
the  contract  to  the  lowest  bidder  ;  or,  if  he  shall  decline,  or  shall  not  execute  the 
contract,  to  the  next  lowest  bidder,  and  so  on  until  the  same  shall  be  executed  ; 
but  no  bid  or  estimate  shall  be  rejected  for  any  error  of  form,  provided  the  per- 
son or  persons  making  the  estimate  shall  correct  the  same,  and  make  it  in  con- 
formity with  the  ordinance  within  twenty-four  hours  after  notice  of  any  such 
defect. 

VOL.  VI.— 4 
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apply  to  a  many-headed  body  acting  as  a  board.  (Jenkins  v. 
Wild,  UWend,,  539,  540;  Lane  tf.  Gary,  19  Barb.,  153,  540  ; 
and  see  Ratlibun  v.  Acker,  13  Barb.,  393  ;  McDermott  v.  The 
Board  of  Police  for  the  Metropolitan  Police  District,  5  Abbotts* 
Pr.  7?.,  422,  and  cases  cited.)  When  private  parties  by  private 
contract  with  each  other  bargain  for  notice,  verbal  or  any  other 
notice,  however  informal,  may  suffice.  If  the  parties  do  not 
bargain  for  written  notice,  the  courts  cannot  exact  it ;  but  it  is 
the  duty  of  the  court  to  direct  the  forms  of  practice  in  execu- 
ting law.  (McEwen  v.  The  Montgomery  Insurance  Company, 
5  Hill,  104.)  2.  The  jeofatt  section  contemplates  some  kind  of 
notice  by  the  board,  that  there  exists  what  the  board  considers  a 
defect,  which  is  an  "  error  of  form."  This  was  never  given. 
It  cannot  mean  mere  knowledge  of  the  fact  that  there  was  a  de- 
fect ;  this  they  had  when  they  drew  the  estimate.  It  must  be 
notice  of  a  view  taken  by  the  board.  The  words  "  notice  of  any 
such  defect"  relates  to  the  words  "  error  of  form."  Surely  this 
means  notice  of  something  which  the  board  deems  an  "  error  of 
form."  A  different  construction  would  mislead  the  estimator. 
It  would  not  exhort,  as  the  law  does,  to  repentance  and  amend- 
ment;  it  would  say,  "  Despair  and  die." 

IV.  The  various  exceptions  taken  to  this  bid  from  time  to 
time  deserve  no  favor.  First,  there  is  a  fatal  defect  and  a 
final  rejection ;  next  day,  there  is  another  defect  and  another 
rejection;  then  on  the  argument  a  third  and  most  frivolous 
objection  is  suggested.  These  things  do  not  look  as  if  there 
was  an  anxious  search  for  the  lowest  solvent  bona  fide  bid- 
der. There  is  too  much  captiousness  about  the  whole  pro- 
ceeding. 

Y.  The  construction  should  be  in  favor  of  the  object, — i.  e., 
securing  to  the  public  the  lowest  bid.  It  should  be  favorable  to 
that  end,  ,and  unfavorable  to  captious  criticisms.  Allowing 
such  criticisms  enables  the  board  to  exercise  favoritism,  to  ex- 
clude the  lower  and  let  in  the  higher  bid.  Such  a  power  would 
be  dangerous  to  the  public  interest.  The  primary  object  of  all 
these  provisions  is  to  exclude  official  favoritism. 

YI.  The  objection  that  no  mandamus  can  issue  until  the  ac- 
tion of  tne  Croton  Aqueduct  Board  has  been  before  the  Com- 
mon Council  for  confirmation,  under  section  494  of  the  ordinance, 
is  untenable.  1.  There  is  no  way  in  which  a  rejected  estimate 
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can  be  carried  before  trie  Common  Council.  "  Nor  shall  any 
contract  be  made,  signed,  or  executed,"  says  section  494,  "  until 
all  the  proposals,  estimates,  contracts,  and  papers  relating  there- 
to, shall  have  been  laid  before  the  Common  Council,  and  con- 
firmed by  them,  and  an  appropriation  made  therefor."  The 
word  "  thereto"  relates  back  to  the  word  "  contract,"  and  this 
word  relates  evidently  to  the  written  agreement  intended  to  be 
made  by  the  department  with  the  successful  bidder,  and  not  the 
job  or  work  to  be  given  out ;  for  it  is  a  contract  which  is  to  be 
made,  signed,  and  executed.  The  only  papers  to  be  laid  before 
the  Common  Council  are  those  on  which  the  proposed  contract 
with  the  successful  bidder  is  to  be  founded  ;  and  these  do  not 
necessarily  include  rejected  bids  of  rivals.  2.  Section  494  does 
not  give  the  Common  Council  any  revisory  power  over  the  ac- 
tion of  the  Aqueduct  Board.  The  contract  is  to  be  made  by 
the  department,  the  appropriation  by  the  Common  Council. 
The  object  of  laying  the  papers  before  the  Common  Council  is 
to  enable  them  to  appropriate  the  sum  actually  required,  and 
to  protect  against  any  danger  that  fictitious  or  exaggerated  con- 
tracts might  be  palmed  upon  them.  No  power  whatever  is 
given  to  the  Common  Council  to  reject  the  bid  approved  by  the 
Aqueduct  Board,  and  award  the  contract  to  another  bidder. 
(Russ-y.  The  Mayor,  &c.,  of  New  York,  12  N.  Y.Leg.  0fo.,41 ; 
citing  Smith  v.  The  Corporation,  Seld.  Notes,  Oct.  1853,  page  7.) 
3.  If  section  494  is  construed  so  as  to  give  the  Common  Coun- 
cil a  power  to  revise  the  contract  and  make  it  with  a  different 
party  than  is  selected  by  the  department,  it  is  inconsistent  with 
section  38  of  the  charter  of  1857,  which  expressly  vests  the 
whole  power  of  making  contracts  for  work  in  the  respective  de- 
partments. 

VII.  The  case  is  therefore  within  the  general  rule  as  to  man- 
damus (see  Kendall  v.  The  United  States,  12  Pet.,  610),  as  that 
rule  has  been  applied  in  the  following  instances : — 1.  Manda- 
mus lies  to  compel  supervisors  of  a  town  to  issue  warrants  for 
the  collection  of  a  tax,  although  they  decide  the  tax  not  to  be 
assessable,  and  their  power  to  issue  it  to  have  been  exhausted 
by  adjournment.  (The  People  v.  The  Supervisors  of  Chenango, 
4  Seld.,  317.)  2.  To  audit  an  account,  although  they  decide  the 
claim  to  be  illegal,  and  refuse  to  audit  it  on  that  ground.  (Bright 
v.  The  Supervisors  of  Chenango,  18  Johns.,  242 ;  Hull  v.  The 
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Supervisors  of  Oneida,  19  /£>.,  259  ;  Doubleday  v.  The  Supervi- 
sors of  Broome,  2  Cow.,  533  ;  The  People  v.  The  Supervisors  of 
Cayuga,  •?&"?  530 ;  The  People  v.  The  Supervisors  of  Albany, 
12  Wend.,  257.)  3.  To  compel  a  town  clerk  to  record  a  survey, 
which  he  has  decided  to  be  informal,  and  refuses  to  record  fur 
that  reason.  (The  People  v.  Collins,  7  Johns.,  549.)  4.  To  com- 
pel canal  commissioners  to  appraise  damages  (Ex  parte  Jen- 
nings, 6  Cow.,  518),  although  they  have  decided  relators  not 
to  be  entitled  to  damages,  and  that  they  have  no  jurisdiction  to 
assess  them.  (S.  C.,  530,  and  onw.}  5.  To  compel  a  justice  of 
a  district  court  to  issue  a  dispossess  warrant  in  summary  pro- 
ceedings, though  he  has  decided  that  his  proceedings  have  been 
stayed.  (The  People  on  rel.  Nevins  v.  Willis,  5  Abbotts1  Pr.  R., 
205.) 

VIII.  "Whether  the  bid  is  in  compliance  with  the  ordinance 
of  1849  is  immaterial.  The  relators  are  entitled  to  the  manda- 
mus, if  their  bid  is  in  compliance  with  the  provisions  of  the  new 
charter.  1.  The  new  charter  prescribes  that  the  contract  shall 
be  given  to  the  lowest  bidder  whose  bid  is  in  conformity  to  the 
following  requisitions.  (1  Laws  of  1857,  cJi.  446,  §  38.)  It  must 
be  in  compliance  with  the  public  advertisements  for  the  bids. 
The  terms  of  the  proposed  contract  must  be  settled  by  the  cor- 
poration counsel.  Security  must  be  given  in  the  manner  pre- 
scribed and  required  by  ordinance.  2.  If  these  requisitions  are 
complied  with,  the  bidder  is  entitled  to  the  contract.  (Charter 
of  1857,  §  38.)  And  the  Croton  Aqueduct  Board  cannot  relieve 
themselves  of  their  obligation  to  give  the  contract  to  a  bidder 
who  has  complied  with  these  requisitions,  by  saying  that  his 
bid  is  not  in  conformity  with  the  rules  of  the  ordinance  of  1849, 
that  ordinance  not  having  been  mentioned  or  referred  to  in  their 
advertisement. 

Richard  Busteed  and  James  R.  Whiting,  for  the  Croton 
Aqueduct  Board,  respondents. — I.  The  proposals  put  in  by  the 
relators  were  defective  in  substance,  in  not  being  verified  by 
Mr.  Wood  as  well  as  by  Mr.  Dinsmore.  What  was  known  to 
the  former  might  not  have  been  known  to  the  latter.  The  same 
reasons  which  required  an  affidavit  from  one  required  it  from 
both.  Besides,  the  proposal  itself  purports  to  be  made  by  both 
Dinsmore  and  Wood. 
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II.  The  form  of  the  proposal  in  its  terms  shows  that  it  was 
to  be  sworn  to  by  "Wood  as  well  as  by  Dinsmore. 

III.  Even  if  the  defect  in  the  verification  was  .one  only  of 
form,  it  was  not  cured  by  an  amendment  within  twenty-four 
hours  after  notice,  as  required  by  th^  ordinance.     Notice  was 
given  of  the  defect  on  the  26th  of  August,  and  no  notice  was 
taken  of  it  until  the  30th. 

IV.  The  Croton  Aqueduct  Board,  in  deciding  the  question  of 
the  forms  of  proposals,  act  judicially,  and  their  decision  is  not 
the  subject  of  review.'    It  is  final  and  conclusive.     The  writ 
of  mandamus  may  be  invoked  to  compel  them  to  decide,  but  it 
cannot  direct  them  how  or  in  what  manner  to  decide. 

V.  If  the  Croton  Board  commit  an  error  in  rejecting  a  bid, 
on  the  ground  that  it  does  not  conform  to  the  required  forms, 
or  is  substantially  defective,  unless  they  act  corruptly,  there  is 
no  appeal  from  their  judgment. 

David  Dudley  Field,  in  support  of  motion  of  the  Messrs. 
Cummings. — I.  The  proposals  put  in  by  Dinsmore  &  Wood  were 
defective  in  substance,  in  not  being  verified  by  Wood  as  well 
as  by  Dinsmore.  What  was  known  to  the  former  might  not 
have  been  known  to  the  latter.  Every  consideration  which  re- 
quired an  affidavit  from  one  required  it  from  both.  1.  The  rea- 
son of  the  thing  requires  it.  Otherwise  the  ordinances  may  al- 
ways be  evaded,  by  taking  in  an  ignorant  associate  to  make  the 
oath.  2.  Strict  construction  of  the  language  requires  it.  Affi- 
davit of  the  applicant  are  the  words  used.  Wood  is  an  appli- 
cant, but  his  affidavit  is  not  furnished.  3.  The  instructions 
furnished  by  the  board  to  bidders  require  it.  4.  Analogous  in- 
stances favor  the  same  construction.  (Code,  §§  157,  220,  390.) 
In  Chancery,  formerly,  if  there  were  several  defendants,  all  had 
to  sign  and  swear  to  the  answer.  (1  Barb.  Ch.  Pr.,  145.) 

II.  Even  if  the  defect  in  the  verification  had  been  one  of  form 
only,  it  was  not  cured  by  an  amendment,  or  offer  to  amend, 
within  twenty-four  hours  after  notice,  as  required  by  the  ordi- 
nances.   Notice  was  given  of  the  defect  on  the  26th  of  August, 
and  no  notice  was  taken  of  it  till  the  30th. 

III.  The  bid  being  defective,  the  defect  was  not  of  form  mere- 
ly, but  of  substance.    What  is  a  substantial  defect  ?     The  omis- 
sion of  what  is  essential  to  make  the  bid  valid.    If  the  manner 
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in  which  the  essential  thing  is  stated  be  faulty,  that  is  a  formal 
defect.  Look  at  the  bid,  and  see  if  all  that  is  essential  is  put 
there :  if  it  be,  then,  though  it  be  faultily  expressed,  it  may  be 
amended,  and  will  then  stand.  Here  both  the  defects  were  sub- 
stantial. (See  McNamara  on  Nullities,  tit.  Jurisdictional  De- 
fects ;  4  Den.,  118  ;  3  Comet.,  132  ;  Stocking  v.  Hill,  6  Hill.) 

IV.  But  even  if  the  defect  was  formal  only,  it  was  not  amend- 
ed within  twenty-four  hours  after  notice.  Verbal  notice  was 
enough.  (Minor  v.  Clarke,  15  Wend.,  485;  Story  on  Notes, 
§  341.)  So  that,  whether  the  defects  be  considered  substantial 
or  formal,  the  result  is  precisely  the  same.  Dinsmore  &  AYood 
have  not  brought  themselves  within  the  condition  on  which 
alone  they  can  amend,  and  the  rights  of  other  bidders  have  at- 
tached. 

"V.  The  only  other  competing  bid  is  that  of  Messrs.  Fairchild, 
Coleman,  Walker  &  Brown,  whose  surety  is  Jonathan  W.  Al- 
len, one  of  the  tax  commissioners.  The  objection  is,  that  a  tax 
commissioner  is  not  a  competent  surety  for  a  contractor  with  the 
corporation. 

[We  omit  the  argument  of  counsel  in  support  of  this  objec- 
tion, for  the  reason  that  the  question  was  not  considered  by  the 
court.] 

YL  The  defect  in  the  bid  of  Fairchild  &  Co.,  arising  from  the 
fact  of  Mr.  Allen's  being  a  tax  commissioner,  is  a  substantial 
defect.  It  is  the  same  as  if  but  one  surety  was  offered.  Their 
bid  was  therefore  a  nullity,  and  the  Messrs.  Cummings  are  en- 
titled to  the  contract,  upon  the  plainest  principles  of  fair  deal- 
ing, as  also  by  the  rules  of  law. 

Richard  J3usteed  and  James  It.Whiting,  opposed. — I.  The 
award  of  the  contract  being  made  to  Fairchild  &  Co.,  the  appli- 
cation for  this  writ  comes  too  late. 

II.  Cummings  &  Co.  have  no  right  to  object  to  the  surety 
offered.    The  comptroller  is  the  sole  judge  of  the  adequacy  and 
sufficiency  of  the  surety ;  and  Mr.  Allen  is  not  incompetent  to 
be  a  surety,  within  the  meaning  of  the  prohibition  of  section  38 
of  the  Charter  of  1857. 

III.  If  the  surety  is  found  by  the  comptroller  insufficient  or 
inadequate,  other  surety  may  be  submitted.     (Ord.  of  1849, 
§  506.) 
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IV.  Until  the  comptroller  has  passed  upon  the  question  of 
the  sufficiency  and  adequacy  of  the  surety,  no  cause  of  com- 
plaint can  exist. 

V.  If  the  application  for  this  writ  is  seriously  entertained,  its 
effect  will  be  to  withdraw  from  all  the  heads  of  the  various  de- 
partments of  the  city  government  all  proposals  for  contracts, 
and  make  this  court  substantially  executive,  instead  of  judicial 
officers. 

VI.  The  remedy,  if  any,  must  be  by  direct  suit,  or  by  indict- 
ment, where  the  department  acts  corruptly,  or  by  application 
to  the  Common  Council,  to  whom  the  awards  must  be  reported 
for  confirmation. 

By  THE  COURT. — MITCHELL,  J. — The  first  of  these  cases  comes 
up  on  appeal  from  a  decision  at  special  term,  refusing  a  manda- 
mus ;  the  second  is  an  original  application  for  the  same  remedy 
for  other  persons. 

The  Croton  Aqueduct  Board  advertised  for  proposals  for  ma- 
king a  new  reservoir.  Dinsmore  and  Wood  presented  their  pro- 
posals, and  were  apparently  the  lowest  bidders.  But  they  were 
presented  in  the  name  of  Dinsmore,  "Wood  <&  Co.,  when  there 
was  no  third  person  in  partnership  with  them.  They  were  signed 
in  the  name  of  Dinsmore,  and  in  the  name  of  Wood,  as  well  as 
in  the  name  of  Dinsmore,  Wood  &  Co. ;  and  no  person  made 
the  necessary  affidavit  except  Dinsmore.  Wood  made  no  affi- 
davit. At  the  appointed  hour  and  place,  the  bids  were  opened 
by  the  board,  sitting  as  such,  and  the  comptroller  being  then 
present,  as  also  Dinsmore  and  other  contractors.  The  omission 
of  Wood's  affidavit  was  then  noticed,  and  the  bid  of  that  firm 
was  declared  by  the  board  defective,  and  on  that  account  abso- 
lutely rejected  by  them.  The  fact  of  such  rejection  was  pub- 
licly announced  by  the  board,  and  notice  thereof  given  on  the 
spot  to  Dinsmore.  The  defect  was  not  supplied  within  twenty- 
four  hours  after  this  notice,  nor  until  the  31st  of  the  same 
month. 

The  ordinance  organizing  the  departments  of  the  corporation 
(§  501)  requires  all  bids  to  be  rejected  which  are  not  furnished 
in  conformity  with  sections  497,  498,  and  499,  and  thereupon 
that  the  contract  be  awarded  to  the  lowest  bidder;  but  provides 
that  no  bid  shall  be  rejected  for  any  error  of  form,  provided  the 
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persons  making  it  shall  correct  the  same  and  make  it  in  con- 
formity with  the  ordinance  within  twenty-four  hours  after  notice 
of  such  defect. 

The  short  time  in  which  our  decision  is  to  be  made,  forbids 
our  doing  much  more  tlran  stating  our  conclusions,  without  our 
reasons  for  them. 

The  notice  required  by  the  ordinance  need  not  be  in  writing ; 
the  law  implies  that  all  notices  should  be  in  writing  which  form 
part  of  a  judicial  proceeding,  but  not  those  relating  to  the  for- 
mation of  contracts. 

The  notice,  although  it  pronounced  the  proposal  fatally  de- 
fective, was  sufficient.  It  pointed  out  what  the  defect  was,  and 
then  it  was  incumbent  on  Dinsmore  to  judge  for  himself  wheth- 
er the  defect  could  be  cured  or  not. 

The  ordinance  seems  to  recognize  that  there  may  be  a  de- 
parture from  its  requirements,  which  may  be  deemed  an  error 
of/brw,  and  that  such  error  may  be  cured;  but  it  can  hardly 
be,  that  under  "  error  ofjfowt?  would  be  included  an  utter  neg- 
lect of  all  the  required  preliminaries.  Preliminary  matters  were 
required  of  the  bidders,  with  a  view  to  prevent  a  violation  of  the 
laws  and  ordinances  as  to  contracts  ;  laws  and  ordinances  which 
were  passed  with  the  intention  of  excluding  certain  classes  of 
persons  from  being  interested  in  contracts,  on  the  supposition 
that,  if  interested,  they  would  have  opportunities  of  gaining  un- 
fair advantages,  and  sometimes  would  authorize  work  to  be  done 
more  because  they  would  wish  the  profit  of  the  contract,  than 
from  a  belief  that  the  public  needed  it.  The  exclusion  of  these 
persons  was  not  a  matter  of  form,  and  so  the  due  proof  which 
the  ordinances  required,  that  no  such  persons  were  interested, 
could  not  be  a  matter  of  form.  The  entire  omission  of  that  affi- 
davit would  be  fatally  defective. 

There  are  other  matters  required  by  the  ordinance,  which  are 
matters  of  convenience  only,  such  as  the  residence  of  the  per- 
son making  the  bid,  the  furnishing  of  the  estimate  to  the  head 
of  the  department,  and  at  his  office. 

Section  497  requires  the  estimate  to  contain  certain  state- 
ments ;  among  others,  that  no  member  of  the  Common  Council 
is  interested ;  and  it  is  to  state  all  persons  who  are  interested.  It 
is  to  be  verified  by  the  oath  of  the  party  making  the  estimate. 
The  party  making  the  estimate  was  not  Dinsmore  or  Wood 
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alone,  but  both  of  them;  it  was  an  appropriate  use  of  the  term 
"  party"  in  this  case,  as  it  referred  to  a  contract,  in  which  those 
on  each  side  or  part  of  the  contract  are  called  parties  or  party. 
The  object  of  the  affidavit  was  like  that  of  the  old  answer  in 
Chancery,  to  search  the  conscience  of  the  affiant — for  this  pur- 
pose the  oath  of  each  was  equally  necessary  in  both  cases.  It 
was  not  enough  for  one  alone  to  make  his  affidavit ;  that  did 
not  gain  the  object  of  the  law — the  searching  of  the  conscience 
of  the  other. 

To  sustain  a  mandamus,  the  applicant  must  have  a  clear  legal 
right.  (People  v.  The  Canal  Board,  13  Barb.,  443 ;  People  v. 
,  The  Supervisors  of  Columbia  County,  10  Wend.,  366.)  Has  a 
bidder  on  proposals  for  estimates,  any  legal  right, — any  cause 
of  action, — until  the  contract  is  made  with  him,  and  approved 
by  the  Common  Council  ?  The  Mayor  and  Common  Council 
represent  the  corporation  of  New  York.  As  a  general  rule  no 
corporation  can  be  bound  without  its  consent  manifested  by  an 
act  of  the  corporate  body.  The  same  rule  applies  to  the  city  of 
New  York,  unless  an  alteration  has  been  made  by  the  acts  of 
1849,  1§53,  and  by  the  charter  of  1857. 

Section  39  of  the  last  act  requires  all  contracts  that  are  to  be 
made  by  authority  of  the  Common  Council,  to  be  made  by  the 
heads  of  departments  under  such  regulations  as  shall  be  estab- 
lished by  ordinances  of  the  Common  Council.  So,  when  work 
is  to  be  done,  or  supplies  furnished  to  complete  a  particular  job, 
and  the  expense  together  exceeds  $250,  it  is  to  be  by  contract, 
under  regulations  established  by  ordinances  of  the  Common 
Council,  unless  three-fourths  of  the  members  elected  to  each 
board  order  otherwise.  All  contracts  are  to  be  entered  into  by 
the  heads  of  departments,  and  to  be  founded  on  sealed  propo- 
sals, and  to  be  given  to  the  lowest  bidder  who  gives  security  in 
the  manner  required  by  the  ordinances,  and  the  terms  of  whose 
contract  must  have  been  settled  by  the  corporation  counsel  in 
previous  specifications  prepared  as  a  preliminary  to  his  bid. 
Thus  far,  it  does  seem  as  if  the  heads  of  departments  were  as- 
similated to  the  heads  of  our  State  and  national  departments, 
who  make  contracts  without  the  necessity  of  the  Legislature 
ratifying  them ;  the  Legislature  only  ordering  the  contracts  to 
be  made,  not  making  them.  But  the  contracts  in  all  these  cases 
are  to  be  made  under  regulations  established  by  ordinances  of 
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the  corporation.  Section  32  of  this  act  declares  that  the  exist- 
ing ordinances  shall  apply  to  the  departments  so  far  as  the 
same  are  applicable  and  not  inconsistent  with  this  act.  Section 
491  of  the  ordinances  is  consistent  with  the  act,  and  forbids 
any  contract  to  be  made,  signed,  or  executed,  for  a  suiri  exceed- 
ing $250,  until  all  the  proposals,  estimates,  contracts,  and  papers 
relating  thereto  shall  have  been  laid  before  the  Common  Coun- 
cil and  confirmed  by  them,  and  an  appropriation  made  therefor. 
The  acts  of  1849  and  of  1853  were  sufficiently  similar  to  the  act 
of  1857,  to  be  guides  as  to  the  interpretation  of  the  last;  and 
the  ordinance  last  quoted  was  deemed  consistent  with  those  acts. 
It  is  so,  in  fact :  those  acts  gave  power  to  the  heads  of  depart- 
ments to  make  contracts,  in  order  to  take  the  power  of  selecting 
a  contract  for  the  Common  Council ;  to  throw  an  additional 
check  on  the  making  of  contracts,  not  to  take  off  any  check  which 
the  corporation  before  held  over  them, — not  to  throw  into  the 
hands  of  heads  of  departments  the  absolute  right  to  make  a 
contract,  which  had  been  found  to  be  dangerous  when  exercised 
by  the  Common  Council  alone. 

In  the  spirit  of  those  laws,  the  Common  Council  made  this 
ordinance  (§  494),  forbidding  any  contract  to  be  made  until  it 
be  confirmed  by  them,  and  an  appropriation  be  made  therefor. 
The  Common  Council  thus  retain  a  veto  on  all  contracts  ;  it  can- 
not, of  itself,  make  any ;  the  heads  of  departments  cannot  make, 
&ign,  or  execute  any  without  the  approval  of  the  Common  Coun- 
cil, but  are  the  executive  officers,  who,  when  the  work  is  ordered, 
are  to  originate  the  contracts,  and  complete  them,  when  the 
Common  Council  confirms  them.  Before  this  is  done  by  the 
Common  Council,  no  contract  is  made,  no  right  of  action  arises 
in  favor  of  any  contractor.  The  Common  Council  may  consider 
all  the  bids  too  high,  and  refuse  to  have  the  work  done  at  such 
prices  ;  they  may  find  such  a  change  in  their  finances  between 
the  first  suggestion  of  the  work  and  the  presentment  of  the  bids, 
that  what  was  prudent  at  the  first  period  may  have  become 
wasteful  extravagance  at  the  last.  They  may  have  no  funds  to 
appropriate  for  such  purposes,  or  the  lowest  bid  may  far  exceed 
the  sums  which  the  law  allows  them  to  appropriate :  for  these 
and  other  reasons,  the  power  is  reserved  to  them,  who  are  to  in- 
cur and  pay  the  debt,  to  decide  whether  they  will  incur  it  or 
not,  when  the  lowest  price  for  which  it  can  be  done  is  presented 
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to  them.  Besides,  these  various  laws  were  made,  not  to  give  a 
right  to  the  lowest  bidder  to  have  a  contract  made  with  him,  — 
they  were  not  made  for  his  benefit,  but  for  the  benefit  of  the 
public  alone,  and  that  the  public  might  have  the  work  done  at 
the  lowest  price. 

In  this  view  of  the  law,  the  lowest  bidder  has  no  cause  of  ac- 
tion, if  the  work  should  now  be  done  ;  nor  any  remedy  against 
the  corporation,  if  the  work  is  given  to  another,  although  a 
higher  bidder.  The  officers  giving  to  a  higher  bidder  might, 
perhaps,  be  responsible,  and  the  corporation  might  be  exempt 
from  any  payment  beyond  the  lowest  bid,  and  in  those  respects 
the  law  would  be  effective. 

This  last  objection  applies  to  the  motions  in  both  cases.*  The 
order  denying  the  mandamus  in  the  first  case,  should  be  affirm- 
ed with  costs  ;  the  motion  in  the  second  case  for  a  mandamus, 
should  be  denied  with  costs. 
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Supreme  Court,  First  District  •  Special  Term,  January,  1858. 

PARTITION.  —  MOTION  TO  BE  DISCHARGED  FROM  PURCHASE.  —  PAR- 
TIES. —  PERSONS  NOT  IN  BEING.  —  AMENDMENT  OF  JUDGMENT. 

Where,  in  an  action  for  partition,  all  necessary  parties  were  joined,  any  error  in 
stating  the  interests  and  shares  of  the  parties,  or  any  omission  to  state  what  on 

-  motion  the  plaintiff  might  have  been  compelled  to  insert  by  way  of  amend- 
ment, is  not  an  irregularity  which  can  affect  the  title. 

The  purchaser  is  not  to  be  discharged  because  of  the  plaintiff's  omission  to  allege 
in  the  complaint  that  there  are  no  other  parties  in  interest  or  incumbrancers 
than  those  joined,  or  the  referee's  omission  to  annex  to  the  report  the  searches. 

*  The  application  of  Dinsmore  and  "Wood  was  for  a  mandamus  requiring  the 
board  only  "  to  entertain  and  consider"  their  bid.  The  application  was  so  word- 
ed, on  the  ground  that  though  the  lowest  bidder  would  not  have  a  legal  right, 
enforceable  by  mandamus,  to  have  the  contract  awarded  to  him,  he  would  have  a 
legal  right,  under  the  acts  defining  the  duties  of  the  board,  to  have  his  bid  enter- 
tained and  considered,  if  it  was  regular  in  form.  In  this  respect  there  was  a  dis- 
tinction between  the  two  applications.  The  Messrs.  Cummings  asked  a  mandamus 
compelling  the  board  to  award  the  contract  to  them. 
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If  there  are  other  incumbrances,  the  burden  is  on  the  purchaser,  who  asks  on 
such  grounds  to  be  discharged,  to  point  them  out. 

That  a  conveyance  by  some  of  the  parties  of  their  interests  in  the  premises  pend- 
ing the  proceedings  arid  before  judgment,  to  the  person  who  afterwards  becomes 
the  purchaser  at  the  sale,  was  not  noted  in  the  judgment- roll,  is  not  an  irregu- 
larity to  which  such  a  purchaser  can  object. 

A  testator  having  devised  an  undivided  interest  in  an  estate  to  a  husband  in 
trust  for  his  wife  during  her  natural  life,  and  at  her  death  to  her  heirs,  subject 
to  a  life  estate  in  the  husband,  if  he  survived  her, — 

Held,  1.  That  on  a  partition  the  proceeds  of  the  interest  so  devised  should  be 
brought  into  court  and  invested,  the  income  to  be  paid  to  her  during  her  life,  to 
her  husband  after  her  death,  if  he  survived  her,  and  to  go  to  her  heirs  there- 
after (following  the  case  of  Mead  v.  Mitchell,  6  ante,  92). 

2.  That  in  such  a  case,  the  husband  and  wife  being  plaintiffs  in  the  action  for 
partition,  their  having  taken  judgment  that  their  share  of  the  proceeds  should  be 
paid  over  to  them,  instead  of  being  so  brought  into  court,  was  an  irregularity, 
for  which  the  purchaser's  motion  to  be  discharged  should  be  granted,  unless  the 
plaintiffs  within  thirty  days  should  apply  for  and  obtain  an  order  amending  the 
judgment  in  that  respect. 

Petition  by  purchaser  in  partition,  to  be  discharged  from  his 
purchase. 

The  action  was  for  partition.  The  complaint  averred  "  that  in 
or  about  the  month  of  March,  1847,  Benjamin  Brooks  departed 
this  life,  leaving  certain  real  estate,  and  among  others  the  house 
and  lot  known  as  No.  14:  Dey-street,  in  the  city  of  New  York, 
more  particularly  hereinafter  described,  and  which  was  by  his 
last  will  and  testament — duly  recorded  in  the  office  of  the  surro- 
gate of  the  city  and  county  of  New  York,  and  a  copy  of  which 
is  hereto  annexed — devised  to  his  several  children  (naming  them), 
in  nine  parts,  as  stated  in  the  residuary  clause  in  the  said  will." 
It  further  averred  that  at  his  death  the  premises  were  subject  to 
a  mortgage,  which  was  afterwards  foreclosed,  and  the  premises 
in  question,  upon  the  foreclosure  sale,  were  bought  in  by  and 
conveyed  to  C.  T.  Cromwell  (one  of  the  defendants,  and  husband 
of  one  of  the  devisees)  for  the  benefit  and  account  of  all  the  de- 
visees, according  to  the  provisions  of  the  will.  That  afterwards 
Mr.  Cromwell  conveyed  to  the  plaintiff  Harriet,  wife  of  the 
plaintiff  "William  II.  Noble,  "  her  undivided  proportion  of  the 
premises,  which  was  ascertained  to  be  eleven  and  two-thirds  per 
cent,  of  the  premises ;  and  that  the  other  devisees  under  said  will, 
or-  those  who  represent  said  devisees,  are  equitably  entitled 
in  the  same  manner  to  the  same  proportion  or  share  thereof," 
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except  one  of  the  defendants,  an  infant,  etc.  That  the  plaintiffs 
"  are  now  seized  in  right  of  the  plaintiff  Harriet,  as  tenants  in 
common  with  the  defendants,  of  an  estate  in  fee  simple  equal  to 
eleven  and  two-thirds  per  cent,  of  all  that  certain  lot,"  etc.,  de- 
scribing the  premises.  "That  said  Cromwell  holds  the  legal 
title  to  the  residue  of  the  premises  in  his  own  right  as  to  eleven 
and  two-thirds  per  cent.,  and  an  equitable  interest  for  the  other 
devisees,  or  their  legal  representatives,  under  and  according  to 
said  will."  The  complaint  further  stated  the  interests  claimed 
by  the  other  defendants,  and  averred  "that  Edward  C.  Bull,"  a 
party  defendant,  "is  entitled  to  be  repaid  out  of  the  share  of  plain- 
tiffs an  interest  of  one  thousand  dollars,  and  out  of  the  share  of 
said  Matilda  Frye,"  one  of  the  devisees,  and  a  party  defendant, 
"  an  interest  of  five  hundred  and  twenty-two  dollars  and  fifty 
cents ;"  and  that  the  plaintiffs  desired  a  partition ;  and  demanded 
judgment  for  an  actual  partition,  or  a  decree  of  sale  and  division 
of  the  proceeds. 

By  the  will,  a  copy  of  which  was  annexed,  the  testator  devised 
one  share  of  the  premises  to  William  II.  Noble,  in  trust  for  his 
wife  (the  plaintiffs),  during  her  natural  life,  and  to  her  heirs  for- 
ever, subject  to  a  life  estate  in  the  husband,  after  the  death  of 
his  wife. 

The  answers  put  in  submitted  the  interests  of  the  answering 
defendants  to  the  court  for  partition,  and  upon  the  usual  refer- 
ence a  report  was  made  defining  the  interests  of  the  parties,  sta- 
ting that  of  the  plaintiffs  as  an  interest  in  the  right  of  the  wife, 
of  eleven  and  two-thirds  per  cent.  The  referee  certified  that  he 
had  caused  the  necessary  searches  to  be  made,  and  that  no  cred- 
itor not  a  party  had  any  lien  on  the  premises,  except  a  mort- 
gagee, whose  lien  was  prior  to  the  interests  of  all  the  parties. 
An  abstract  of  the  title  was  set  forth  in  the  report,  but  no 
searches  were  annexed. 

On  March  20,  1856,  the  report  was  confirmed,  and  judgment 
was  given  directing  a  sale,  and  a  division  of  the  proceeds  among 
the  parties,  pursuant  to  the  tenor  of  the  report,  including  the 
payment  to  the  plaintiffs  of  eleven  and  two-thirds  per  cent,  of 
the  proceeds,  as  claimed  in  the  complaint. 

The  sale  was  had  under  direction  of  the  referee,  and  his  re- 
port of  sale  confirmed  in  August,  1856. 

The  petitioner,  Charles  Bridge,  was  the  purchaser  at  the  sale, 
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and  now  applied  to  be  discharged  from  his  purchase,  upon  ob- 
jections to  the  regularity  of  the  proceedings. 

It  appeared  upon  the  motion  that  the  action  was  commenced 
by  an  arrangement  with  one  George  Bridge,  who  had  then  a 
contract  with  various  of  the  devisees  for  interests  amounting  to 
fifty-one  and  one-third  hundredths  of  the  premises.  Pending 
the  partition,  this  contract  was  assigned  by  him  to  Charles 
Bridge,  the  petitioner;  and  before  judgment  a  deed,  pursuant  to 
the  contract,  was  executed  to  him  by  some  of  the  defendants. 
This  deed  was  by  its  terms  "  subject  to  the  partition  action." 

The  petitioner  raised  many  objections  to  the  regularity  of  the 
proceedings  ;  among  which  were  the  following : — that  himself, 
George  Bridge,  and  the  children  of  the  plaintiffs,  should  have 
been  made  parties ;  that  the  interests  of  the  parties  were  not 
stated  in  the  complaint  with  sufficient  certainty ;  that  it  was 
not  alleged  that  all  the  debts  and  legacies  were  paid,  nor  that 
there  were  no  other  incumbrancers  ;  and  that  no  searches  for  in- 
cumbrances  were  annexed  to  the  referee's  report. 

J.  M.  Baldwin,  for  the  petitioner. 
Charles  T.  Cromwell,  in  opposition. 

INGRAHAM,  J. — Under  a  decree  in  partition  in  this  case,  Charles 
Bridge  became  the  purchaser  of  certain  premises  in  this  city, 
which  sale  has  not  been  completed,  and  he  now  moves  for  an 
order  vacating  such  sale  for  alleged  irregularities  in  the  pro- 
ceedings, and  for  defects  in  the  title  to  the  premises. 

The  various  objections  taken  to  the  proceedings,  so  far  as 
they  relate  to  the  parties  who  appeared  therein,  cannot  affect 
the  title  to  the  premises.  Any  error  in  stating  the  interests  and 
shares  of  the  parties,  or  any  omissions  to  state  what,  on  motion, 
the  plaintiffs  might  have  been  compelled  to  insert  by  way  of 
amendment,  would  be  immaterial,  because  the  persons  interest- 
ed therein  were  all  parties  to  the  action,  and  are  concluded  by 
the  decree. 

So  also  the  omission  to  allege  there  were  no  incumbrances, 
and  the  omission  to  annex  searches  for  incumbrances  to  the  re- 
port, would  be  immaterial.  If  there  are  any  such  incumbrances, 
the  purchaser  should  furnish  evidence  thereof,  and  not  rest  his 
motion  on  the  mere  want  of  such  certificates.  (Gardner  v.  Luke, 


NEW-YORK.  63 


Noble  a.  Cromwell. 


12  Wend.,  269 ;  Hall  v.  Partridge,  10  How.  Pr.  R.,  190.)  The 
like  remarks  apply  to  the  alleged  want  of  allegations  in  the 
complaint  as  to  wife  of  testator,  or  as  to  when  the  will  was 
proved,  or  that  parties  were  tenants  in  common,  and  others  of  a 
like  nature. 

The  omission  to  make  such  allegations  does  not  prove  that 
the  contrary  exists.  If  there  is  no  foundation  for  any  such 
suggestions,  no  harm  can  arise  from  their  omission.  If  there  be 
foundation  for  them,  and  liens  or  incumbrances  or  defects  do 
exist  affecting  the  title,  the  petitioner  can  show  affirmatively 
such  incumbrance  or  defect.  Not  having  done  so  on  this  mo- 
tion, it  is  fair  to  presume  that  none  exist. 

The  property  was  conveyed  to  Bull  as  security,  and  it  does 
not  appear  on  the  record  that  any  reconveyance  has  been  exe- 
cuted. 

In  his  answer,  Bull  admits  his  interest  in  the  premises  sought 
to  be  partitioned,  to  be  as  stated  in  the  complaint.  Having  been 
made  a  party  to  the  action,  and  having  answered  in  this  man- 
ner, he  would  be  concluded  by  the  judgment,  and  could  not 
hereafter  claim  any  other  interest  therein.  I  understand  it  to 
be  conceded  that  he  has  been  paid  the  amount  due  him.  But 
whether  paid  or  not,  he  is  concluded  by  the  judgment,  which 
decrees  that  Edward  C.  Bull  is  not  entitled  to  any  interest  in 
the  premises. 

The  objections  to  the  proceedings  as  to  the  infant  defendants 
were  waived  on  the  argument  of  the  motion. 

Some  of  the  defendants  had  conveyed  their  shares  in  the 
property  to  the  petitioner  before  the  judgment,  and  such  change 
of  interest  is  not  noted  in  the  judgment. 

The  deeds  show  that  such  conveyances  were  made  subject  to 
the  proceedings  in  partition,  and  were  to  vest  in  the  purchaser 
the  shares  of  the  grantors  as  parties  in  the  suit.  The  title 
could  in  no  way  be  affected  by  such  conveyances  to  the  pur- 
chaser. By  purchasing  with  full  knowledge  that  he  held  these 
conveyances,  he  became  vested  with  all  the  title  of  the  parties 
to  the  action,  as  well  by  the  sale  under  the  judgment  as  by  the 
conveyances,  and  he  could  not  object,  as  a  defect  in  the  title, 
that  in  addition  to  the  title  acquired  by  the  sale,  he  had  also  a 
title  by  deed  from  some  of  the  parties.  If  he  intended  to  claim 
adversely  to  the  partition,  he  should  not  have  purchased  the 
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premises  at  the  sale  under  the  judgment.  The  case  of  Jackson 
v.  Brown  (3  Johns.,  459),  cited  by  the  petitioner,  is  not  applica- 
ble, because  the  conveyance  in  that  case  was  made  before  the 
proceedings  in  partition  were  commenced,  and  the  grantee  was 
not  named  in  the  proceeding. 

By  the  will  under  which  the  parties  claimed  title  to  the  prem- 
ises, the  testator,  after  dividing  his  property  into  nine  parts,  de- 
vised one  share  thereof  to  William  H.  Noble,  in  trust  for  his  wife 
during  her  natural  life,  and  to  her  heirs  forever,  subject  to  a 
life  estate  to  the  husband  after  the  death  of  the  wife. 

The  title  to  the  premises  under  this  devise  vested  directly  in 
the  wife,  and  not  in  the  trustee,  during  her  life  (1  Rev.  Stats., 
728,  §  49) ;  and  the  question  is  raised  by  the  petitioner,  whether, 
after  her  death,  the  estate  did  not  pass  to  the  children  of  Mrs. 
Noble.  Under  the  provisions  of  the  Revised  Statutes  (1  Rev. 
Stats.,  748),  Mrs.  Noble's  children,  if  she  left  any  surviving, 
would  be  entitled  to  the  fee,  subject  to  the  estate  of  the  husband 
therein  during  his  life,  if  he  survived  hi!s  wife. 

It  is  no  answer  to  the  objection  taken  by  the  petitioner  to  the 
title  of  the  premises  sold,  in  this  respect,  to  say  that  there  are 
no  children  shown  to  be  in  existence.  It  may  or  may  not  be 
the  case  at  the  time  of  her  death.  Until  that  event  takes  place, 
it  is  impossible  to  say  who  will  be  her  heirs,  or  whether  her 
children,  if  she  has  any,  will  survive  her. 

The  difficulty,  however,  which  arises  from  this  view  of  the 
case  may  be  remedied  by  an  amendment  of  the  judgment  di- 
recting the  share  of"  the  property,  in  which  Mrs.  Noble  has  an 
interest,  to  be  brought  into  court  and  invested ;  the  income  to 
be  paid  to  her  during  her  life ;  to  her  husband,  if  he  survive  her, 
after  her  death ;  and  to  belong  to  the  heirs  of  Mrs.  Noble  there- 
after. The  plaintiff  should  apply  for  an  amendment  of  the 
judgment  in  this  respect ;  and  if  so  amended,  the  sale  can  be 
completed.  The  general  term  of  the  Supreme  Court  in  this  dis- 
trict, in  Mead  v.  Mitchell  (September  term,  1857),  have  decided* 
that  with  such 'a  disposition  of  the  fund  the  partition  is  good, 
and  a  good  title  can  be  given  to  the  purchaser.  (See  same  case 
at  special  term,  5  Abbotts'  Pr.  R.,  92.) 

The  motion  will  be  granted,  unless  the  plaintiff  within  thirty 

*  Affirming  the  judgment  of  the  special  term,  Mead  v.  ilitchell,  5  Ante,  92. 
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days  applies  for  and  obtains  an  order  amending  the  judgment 
in  this  respect.     If  so  amended,  the  motion  is  denied. 

The  petitioner  to  be  paid  the  costs  of  this  application  out 'of 
the  funds. 


SMITH  a.  WOODRUFF. 

New  York  Common  Pleas ;  Special  Term,,  February,  1858. 
RECEIVER. — UNAUTHORIZED  sun  BY. — LIABILITY  FOE  COSTS. 

A  receiver  should  apply  to  the  court  for  leave  to  sue  as  such. 
If  he  neglects  to  do  so,  and  judgment  is  recovered  against  him,  he  ought  not,  as  a 
general  rule,  to  be  exempted  from  personal  liability  for  costs. 

Motion  by  plaintiff  to  be  relieved  from  personal  liability  for 
costs. 

This  action  was  brought  by  "William  B.  Smith,  a  receiver  ap- 
pointed in  certain  supplementary  proceedings,  against  Samuel 
B.  Woodruff.  The  plaintiff  brought  the  action  as  such  receiver, 
but  brought  it  without  leave  of  the  court.  Judgment  having 
been  entered  against  him  with  costs,  he  now  moved  to  vacate 
as  much  of  it  as  charged  him  with  any  personal  liability  for  the 
payment  of  them,  and  also  to  set  aside  the  execution  issued  to 
collect  them. 

S.  T.  Freeman,  for  the  motion. 
D.  T.  Walden,  opposed. 

HILTON,  J. — Although  a  receiver  appointed  upon  a  proceed- 
ing supplementary  to  execution  has  general  power  and  authority 
to  sue  for  debts  or  demands  belonging  to  the  judgment  debtor, 
yet  when  this  power  is  exercised  without  the  express  authority 
or  sanction  of  the  court,  as  a  general  rule,  he  ought  not  to  be 
shielded  from  the  payment  of  the  costs  which  he  may  incur  on 
his  own  behalf,  or  may  put  the  opposing  party  to,  in  prosecuting 
an  illegal  claim. 

In  all  cases  where  he  desires  to  prosecute  or  defend  an  action 
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in  his  official  character,  without  personal  liability  in  the  event 
of  failure,  he  should  first  apply  to  the  court  for  leave. 

Any  other  rule  would  enable  him  to  bring  needless  and  vexa- 
tious suits,  and  on  failing  to  recover,  not  only  charge  the  estate 
he  represents  with  useless  expenses,  but  impose  the  troubles  and 
burdens  of  litigation  upon  others,  while  he  would  entirely  escape 
responsibility. 

This  action  having  been  brought  without  leave  of  the  court, 
the  plaintiff  prosecuted  it  at  his  peril,  and  should  be  left  to  the 
consequences  of  his  own  acts.  (Phelps  v.  Cole,  3  Code  JR.,  157 ; 
/Supreme  Court  Rules,  77.) 

Motion  denied,  with  costs. 


SCHROEDER  a.  KOHLENBACK. 
New  York  Common  Pleas ;  General  Term,  January,  1858. 
TKIAL. — DEFAULT  OF  PLAINTIFF. — DISMISSAL  OF  COMPLAINT. 

If  the  plaintiff  in  an  action  of  claim  and  delivery,  in  which  issue  has  been  joined, 
neglects  to  bring  the  cause  on  for  trial,  the  proper  course  for  .the  defendant  is 
to  notice  the  cause  himself  and  bring  it  on. 

An  order  that  the  complaint  be  dismissed,  unless  the  plaintiff  bring  the  cause  to 
trial  within  a  specified  time,  is  improper  in  such  a  case. 

Appeal  from  an  order  at  special  term  directing  that  the  com- 
plaint be  dismissed,  unless  the  plaintiff  bring  the  cause  on  for 
trial  at  the  next  trial  term. 

This  was  an  action  of  claim  and  delivery.  Issue  was  joined, 
and  the  cause  was  noticed  for  trial  by  the  plaintiff's  attorneys 
for  June  term,  1857,  and  the  cause  placed  upon  the  calendar. 
It  was  regularly  called  in  its  order,  and  was  passed  and  marked 
down,  for  the  reason  that  the  plaintiff  was  not  ready  to  try^  it. 
The  defendant  appeared  at  the  time,  and  was  in  readiness  to  try 
the  cause. 

On  an  affidavit  of  these  facts,  defendant  procured  an  order 
that  the  complaint  be  dismissed,  with  costs,  unless  the  plaintiff 
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bring  the  cause  to  trial  at  the  next  trial  terra,  and  pay  the  costs 
of  the  motion. 

From  this  order  plaintiff  now  appealed. 

D.  T.  Walden,  for  appellant. — I.  The  motion  of  defendant,  as 
stated  in  his  notice,  is  for  dismissal  of  the  complaint,  "  for  the 
reason  that  the  plaintiff  has  not  brought  the  cause  to  trial  ac- 
cording to  the  rules  and  practice  of  the  court."  It  is  not,  in 
terms,  for  "  unreasonable  neglect  to  proceed  in  the  action"  It  is 
in  the  language  of  the  rule  21,  as  it  existed  in  1852,  &c.  The 
rule  of  1852,  &c.  (21),  established  the  practice  under  the  Code, 
which,  prior  to  that  time,  was  known  as  a  motion  for  judgment, 
as  in  case  of  nonsuit ;  and  all  the  cases  founded  the  practice 
on  the  rule.  (McCarthy  v.  Hancock,  1  C.  7?.,  K.  S.,  21 ;  Bishop 
v.  Morgan,  /#.,  340  ;  Holmes  v.  Slocum,  6  How.  fr.  R.,  218  ; 
Thompson  v.  Kreder,  8  /&.,  248  ;  Roy  v.  Thompson,  Ib.,  253  ; 
Hawley  v.  Seymour,  /£.,  96  ;  Fuller  v.  Sweet,  9  Ib.9  74.) 

II.  Section  274  of  the  Code  alone  would  not  authorize  the 
practice.    That  section  applies  only  to  a  case  where  the  defend- 
ant has  no  other  means  of  forcing  the  plaintiff  to  proceed,  and 
was  to  enable  him  to  force  the  plaintiff  to  proceed  in  the  action. 
By  section  258,  the  defendant  could  bring  the  cause  to  trial.     If 
he  fail  to  notice  it,  and  take  advantage  of  this  rule,  he  is  in  de- 
fault :  he  is  negligent,  and  should  not  be  entitled  to  favor.    He 
could  not,  under  the  former  practice,  have  judgment,  as  in  case 
of  nonsuit,  for  that  reason ;  and  could  not  have  had  it  since  the 
Code,  were  it  not  for  rule  21,  as  it  existed  in  1852. 

III.  Rule  21  being  the  foundation  of  the  practice, — on  its  re- 
peal in  1854  the  practice  was  at  an  end  ;  and  the  disability  in 
consequence  of  defendant's  failure,  to  notice  and  move  the  cause 
at  the  trial  must  be  a  complete  answer  to  his  attempt  to  charge 
plaintiff  with  neglect:  both  are  negligent,  if  either  ;  and  query, 
is  not  the  rule  applicable,  that  if  both  are  negligent,  neither  shall 
have  a  remedy  against  the  other?     There  is  not  a  reported 
case,  since  the  repeal  of  rule  21,  in  which  the  motion  has  been 
granted. 

IY.  If  this  motion  is  under  the  Code,  the  defendant  does  not 
make  out  a  case  of  unreasonable  neglect.  He  does  not  state  it 
in  his  affidavit ;  and  the  mere  fact  that  plaintiff  did  not  bring 
the  case  to  trial,  cannot  be  called  " unreasonable  neglect" 
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BY  THE  COURT. — DALY,  J. — The  Code  having  authorized  either 
party  to  notice  the  cause  for  trial,  there  was  no  occasion  for  the 
23d  rule  of  the  Supreme  Court  Rules  of  1849,  which  author- 
ized the  defendant  to  move  for  a  dismissal  of  the  complaint 
where  the  plaintiff  failed  to  bring  the  cause  to  trial,  and  it  was 
accordingly  left  out  in  the  revision  of  the  rules  in  1854.  The 
defendant  may  now  notice  the  cause  for  trial,  and  either  bring 
it  to  trial,  or  have  the  complaint  dismissed  ;  and  if  he  fails  to 
do  so,  he  is  as  much  in  neglect  as  the  plaintiff.  In  the  former 
action  of  replevin,  the  defendant  was,  as  he  is  now,  an  actor ; 
and  in  that  action  it  was  well  settled  that  the  defendant  could 
not  move  for  judgment  as  in  case  of  nonsuit,  for  the  neglect  of 
the  plaintiff  to  bring  the  cause  to  trial,  pursuant  to  his  notice. 
(Poltz  v.  Curtis,  9  Wend.,  497.)  Section  274  authorized  a  mo- 
tion to  dismiss  the  complaint ;  but  that  applies  only  to  cases 
where  there  is  no  other  mode  to  compel  the  plaintiff  to  proceed. 
I  think,  therefore,  that  the  motion  at  the  special  term  was  im- 
properly granted,  and  that  the  order  should  be  reversed. 

Order  appealed  from  reversed. 


EHLEN  a.  THE   RUTGERS   FIRE  INSURANCE 
COMPANY. 

New  York  Superior  Court;  General  Term,  January ',  1858. 
SPECIAL  REPORT  OF  REFEREE. — MODE  OF  REVIEWING. 

\Vhere,  in  an  action  on  an  insurance  policy  a  reference  was  had,  before  trial,  to 
ascertain  the  amount  of  loss,  and  the  referee's  report  was  read  in  evidence  on 
the  trial,  and  verdict  was  for  the  plaintiff, — Held,  that  the  report  could  not  be 
reviewed  at  general  term,  on  the  defendant's  appeal  from  the  judgment ;  but 
that  his  remedy  should  have  been  by  motion  or  objection  before  it  was  read  in 
evidence. 

This  was  an  action  on  a  policy  of  insurance.     The  facts  which 
raised  the  question  of  practice  presented,  appear  in  the  opinion. 

C.  A.  Nichols,  for  the  appellants. 
Charles  A.  J/ay,  for  the  respondent. 
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BY  THE  COURT.* — PIERREPONT,  J. — This  is  an  appeal  from  a 
judgment  against  the  defendants,  entered  upon  the  verdict  of  a 
jury.  Before  the  cause  came  on  to  be  tried,  the  following  order 
was  made : — 

"  At  a  Special  Term  held  at  the  City  of  New  York, 
December  15,  1855. 

Present, — Honorable  W.  "W.  CAMPBELL. 

Upon  reading  and  filing  the  annexed  affidavit  and  order  to 
show  cause,  and  after  hearing  C.  A.  Nichols,  of  counsel  for  the 
defendants,  and  C.  A.  May,  Esq.,  for  the  plaintiff,  it  is  ordered 
that  the  above  case  be*  referred  to  A.  J.  Perry,  Esq.,  of  the  city 
of  New  York,  counsellor  at  law,  as  sole  referee  only,  to  ascer- 
tain and  determine  the  amount  of  any  loss  sustained  by  the 
plaintiff,  for  the  recovery  of  which  this  action  is  brought" 

The  referee  made  his  report  in  August,  1856,  that  the  amount 
of  the  loss  was  $401 .74. 

The  case  came  on  to  be  tried  in  February,  1857,  and  the  ref- 
eree's report  was  read  in  evidence,  with  proofs  of  the  occurrence 
of  the  fire,  &c.  The  jury  found  for  the  plaintiff  the  amount  re- 
ported by  the  referee.  Judgment  was  entered  on  February  15, 
1857,  and  on  the  20th  of  the  same  month  exceptions  were  filed 
to  the  referee's  report.  The  evidence  taken  before  the  referee 
is  printed  in  the  case,  though  it  does  not  appear  to  have  been 
before  the  judge  or  jury  at  the  trial. 

The  defendant  now  seeks  to  review  at  the  general  term,  on 
•an  appeal  from  the  judgment,  entered  upon  the  verdict  of  a 
jury, — this  referee's  special  report. 

This  cannot  be  done.  The  time  to  object  to  the  report  was 
before  it  was  read  in  evidence  to  the  jury.  It  might  have  been 
on  special  motion. 

The  mode  which  the  Code  prescribes  for  reviewing  the  report 
of  a  referee,  after  judgment  has  been  entered,  is  not  applicable 
to  a  special  report  of  this  kind. 

The  Code  (§  469)  provides  that  the  rules  and  practice  of  the 
courts  in  civil  actions,  not  inconsistent  with  this  act,  shall  con- 
tinue in  force,  subject  to  the  power  of  the  respective  courts. 

°  Present,  Bosworth,  Pierrepont,  Hoffman,  Slosson,  and  Woodruff,  JJ. 
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Exceptions  were  taken  to  the  ruling  of  the  judge  on  the  trial, 
which  we  do  not  think  well  taken,  and  which  the  counsel  upon 
the  argument  virtually  abandoned. 

We  are  satisfied,  from  the  evidence  in  the  case,  that  though 
there  was  ample  room  for  doubt,  yet  that  a  verdict  of  a  jury,  or 
the  report  of  a  referee,  finding  for  the  plaintiff,  would  not  have 
been  disturbed. 

Judgment  must  be  affirmed,  with  costs. 


BURRALL  a.  YANDERBILT. 

New  York  Superior  Court ;  General  Term,  January,  1858. 
SURETIES   ON   APPEAL. — ACTION   ON  UNDERTAKING. — DEFENCES. 

It  is  no  defence  to  an  action  upon  an  undertaking,  given  upon  an  appeal  by  sev- 
eral defendants  to  the  general  term,  that  all  of  the  defendants  but  one  aban- 
doned the  appeal.  It  is  sufficient  to  render  the  sureties  liable,  if  the  appeal 
were  prosecuted  by  one  of  the  parties  appellant,  and  the  judgment  affirmed. 

Whether,  upon  application  by  an  appellant  to  have  the  judgment  noted  as  secured 
upon  appeal,  the  sureties  should  have  notice, — Query  ? 

The  omission  to  give  such  notice  does  not  discharge  their  liability,  even  though  in 
consequence  the  appellant  was  enabled  to  convey  away  real  estate,  to  which, 
under  the  lien  of  the  judgment,  they  had  looked  for  their  indemnity. 

An  action  upon  an  undertaking,  given  on  appeal  to  the  general  term  from  a  judg- 
ment of  the  special  term,  commenced  before  an  appeal  is  taken  to  the  Court  of 
Appeals,  is  not  "a  proceeding  in  the  court  below  upon  the  judgment  appealed 
from,  or  upon  the  matter  embraced  therein,"  within  the  meaning  of  section 
239  of  the  Code,  which  provides  that  a  perfected  appeal  to  the  Court  of  Ap. 
peals  shall  stay  all  such  proceedings. 

This  was  an  appeal  from  a  judgment  entered  upon  the  decis- 
ion of  a  judge,  the  parties  having  waived  a  jury. 

On  April  4,  1855,  the  plaintiff  recovered  a  judgment  in  this 
court  at  special  term,  against  Garret  Yan  Cleve,  Joseph  Carpen- 
ter, George  R.  Jaques,  and  William  H.  DeGroot,  for  $1,153.90. 

On  the  17th  day  of  said  April,  the  judgment  debtors  appealed 
from,  that  judgment  to  the  general  term  of  this  court ;  and  the 
defendants  in  this  action,  for  the  purpose  of  making  said  appeal 
effectual,  in  pursuance  of  the  statute,  executed  an  undertaking, 
as  prescribed  by  sections  331  and  335  of  the  Code,  whereby 
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they  undertook  that  the  said  appellants  would  pay  all  costs  and 
damages  which  might  be  awarded  against  them  on  said  appeal, 
not  exceeding  $250  ;  and  also  that  if  the  said  judgment  so  ap- 
pealed from,  or  any  part  thereof,  be  affirmed,  the  said  appel- 
lants would  pay  the  amount  directed  to  be  paid  by  said  judg- 
ment, or  the  part  of  such  amount  as  to  which  the  said  judgment 
should  be  affirmed,  if  affirmed  only  in  part,  and  all  damages 
which  should  be  awarded  against  said  appellants  on  the  said 
appeal. 

Subsequently  to  the  filing  of  the  undertaking  all  the  defend- 
ants abandoned  the  appeal,  and  neglected  further  to  prosecute 
the  same,  except  the  appellant  William  H.  DeGroot,  who  did 
prosecute  it  until  February  23,  1856,  when  the  general  term 
affirmed  the  judgment  appealed  from,  and  awarded  eighty-three 
dollars  costs  of  the  appeal  against  DeGroot. 

After  this  judgment  of  the  general  term,  although  no  execu- 
tion was  issued,  a  suit  was  brought,  April  26,  1856,  against  the 
defendants  in  this  action,  upon  their  undertaking. 

The  defendants  resist  the  plaintiff's  right  to  recover  upon 
three  grounds  : — • 

First — That  their  undertaking  was  as  sureties  for  the  defend- 
ants in  the  judgment  of  April  4,  1855,  jointly,  and  not  several- 
ly, and  that  there  had  not  been  any  judgment  of  the  general 
term  of  the  Superior  Court  against  the  defendants  jointly,  of 
affirmance  of  the  judgment  appealed  from. 

Second — That  when  they  executed  their  undertaking,  the  de- 
fendant DeGroot  owned  real  estate  in  the  city  of  New  York, 
upon  which  the  judgment  was  a  lien,  and  which  real  estate 
was  worth  more  than  would  pay  the  judgment;  and  that  upon 
the  faith  thereof  they  became  such  sureties ;  and  upon  the  re- 
liance that,  if  they  had  to  pay  the  judgment,  they  could  be 
subrogated  to  the  plaintiff's  right  to  collect  it  out  of  the  real 
estate  upon  which  it  was  a  lien ;  and  that  after  they  became 
such  sureties,  the  plaintiff  permitted  DeGroot  to  have  entered 
on  the  docket  of  the  judgment  the  words  "  secured  on  appeal," 
without  any  notice  to  them,  and  without  their  knowledge,  assent, 
or  concurrence,  whereby  DeGroot  was  enabled  to,  and  he  did, 
convey  away  all  his  real  estate,  free  from  the  incum"b>ance  and 
lien  of  the  judgment,  whereby  they  lost  their  right  of  indem- 
nity against  the  same. 
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Third — That  DeGroot  had  subsequently  appealed  from  the 
general  term  judgment  to  the  Court  of  Appeals,  and  had  per- 
fected his  appeal,  whereby,  it  was  urged,  there  was  no  such 
judgment  remaining  of  record  in  the  Superior  Court ;  and  that 
all  rights  growing  out  of  such  judgment  were  suspended  until 
the  determination  ofjsaid  appeal. 

At  special  term  the  plaintiffs  had  judgment ;  from  which  the 
defendants  appealed. 

T.  Sanxay,  for  appellants. 

J.  E.  Burrill,  for  respondents. 

BY  THE  COURT.* — PIEKEEPONT,  J. — It  is  claimed  by  the  de- 
fendants' counsel,  that  because  some  of  the  defendants  aban- 
doned the  appeal,  the  condition  of  the  undertaking  was  not 
broken. 

Section  282  of  the  Code  provides  that  "  whenever  an  appeal 
shall  have  been  perfected,  the  court  in  which  the  judgment  has 
been  recovered"  may,  on  special  motion,  after  notice  to  the  per- 
son owning  the  judgment,  "in  such  terms  as  they  shall  see  fit, 
direct  an  entry  to  be  made  by  the  clerk  on  the  docket  of  such 
judgment,  that  the  same  is  secured  on  appeal,  and  thereafter  it 
shall  cease,  during  the  pendency  of  the  appeal,  to  be  a  lien  on 
the  real  property  of  the  judgment  debtor,  as  against  purchasers 
and  mortgagees  in  good  faith." 

If  the  condition  of  the  undertaking  is  not  broken,  for  the 
reason  that  a  part  of  the  defendants  abandoned  the  appeal  be- 
fore the  judgment  was  affirmed,  then  all,  save  one  surety,  might 
abandon  the  appeal  after  the  real  estate  of  the  debtor  had  been 
released  by  virtue  of  the  undertaking  ;  and  thus  the  Legislature 
would  have  contrived  an  ingenious  method  by  which  a  judg- 
ment debtor  might  clear  his  real  estate  of  the  lien  of  the  judg- 
ment, sell  the  estate,  and  his  sureties  be  released  from  all 
liability.  We  think  this  objection  is  not  well  taken. 

The  second  objection  made  by  the  defendant  is,  that  the  plain- 
t\& permitted  the  judgment  debtor  to  Jiave  entered  on  the  docket 
the  words  "  secured  by  appeal,"  without  any  notice  to  the 
sureties. 

*  Present,  Boswortb,  Pierrepont,  Hoffman,  Woodruff,  and  Slosson,  JJ. 
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The  entry  was  made  in  obedience  to  an  order  of  the  judge, 
which  was  granted  upon  application  of  the  attorney  of  the  said 
DeGroot,  who  had  obtained  the  consent  of  the  plaintiff's  attor- 
neys that  such  order  be  made ;  neither  the  plaintiff  nor  the 
sureties  having  had  any  personal  knowledge  of  the  consent  to 
the  order.  Though  it  would  be  highly  proper  to  give  notice  to 
the  sureties,  and  the  judge  might  perhaps  refuse  to  grant  such 
order  without  notice  to  them,  yet  the  statute  does  not  require  it. 
It  only  requires  notice  to  the  person  "owning  the  judgment." 

When  sureties  join  in  an  undertaking,  they  are  presumed  to 
know  the  legal  effects  of  their  act,  and  that  one  of  those  effects 
will  probably  be  to  release  the  real  estate  of  the  debtor  from  the 
lien  of  the  judgment.  In  most  instances  that  is  one  of  the  very 
objects  for  which  the  undertaking  is  executed.  The  plaintiff 
has  done  nothing  of  which  the  defendant  can  reasonably  com- 
plain. 

The  defendant's  next  objection  is,  that  the  judgment  debtor 
has  appealed  to  the  Court  of  Appeals  from  the  judgment  of  this 
court,  and  perfected  his  appeal. 

It  appears  from  the  case  that  this  action  was  commenced  on 
April  26,  1856,  and  that  the  appeal  was  taken  on  the  9th  of 
June  following,  and  that  the  notice  of  appeal  was  served  simul- 
taneously with  the  answer.  » 

At  the  commencement  of  this  suit  the  plaintiff's  cause  of.  ac- 
tion was  complete.  If  the  appeal  constitutes  a  defence,  it  has 
arisen  subsequent  to  the  commencement  of  the  action. 

The  Code  (§  339),  like  the  Revised  Satutes  (2  Rev.  Stats.,  607), 
declares  that  a  perfected  appeal  shall  "  stay  all  further  proceed- 
ings in  the  court  below,  upon  the  judgment  appealed  from,  or 
the  matter  contained  therein"  (except  in  certain  special  cases). 
The  provisions  of  the  Code  in  relation  to  appeals  are  the  same 
as  those  of  the  Revised  Statutes  relating  to  appeals  from  orders 
and  decrees  of  the  Court  of  Chancery. 

In  Burr  v.  Burr  (10  Paige,  169),  the  chancellor  held  that  an 
appeal  perfected  after  execution  levied,  did  not  stay  the  sheriff 
from  proceeding  on  the  execution,  and  terms  were  imposed  as  a 
condition  to  the  order  staying  proceedings  ;  affirming  the  same 
construction  previously  given  by  him  in  the  case  of  Clark  v. 
Clark  (7  Paige,  607). 

In  Cook  v.  Dickerson  (1  Duer,  679),  this  court  held  that  a 
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perfected  appeal  under  the  Code,  did  not  of  itself  stay  an  exe- 
cution previously  levied. 

But  the  case  before  us  is  not  a  proceeding  in  the  court  below 
upon  the  judgment,  nor  upon  a  matter  contained  therein.  The 
suit  upon  the  undertaking  might  have  been  brought  in  any  court 
of  competent  jurisdiction  as  well  as  in  the  court  where  the  judg- 
ment had  been  affirmed.  The  case  of  Thompson  v.  Blanchard 
(2  Comst.,  562)  differs  widely  from  the  one  now  under  consider- 
ation, both  in  its  facts  and  in  the  principles  involved  therein. 

The  only  question  which  this  appeal  brings  before  us  is  one  of 
law  ;  and  we  find  no  error  in  the  decision  of  the  judge.  "We 
must  therefore  affirm  the  judgment,  leaving  the  defendant  to 
move  for  a  stay  of  proceedings,  or  to  make  such  other  applica- 
tion as  he  may  be  advised. 

Judgment  affirmed,  with  costs. 


MOEEIS  a.  SLATEEY. 

New  York  Superior  Court,  Special  Term,  December,  1857. 
OPENING  DEFAULT. — USURY. — PLEADING. 

In  the  New  York  Superior  Court,  a  default  regularly  taken  will  not  be  opened  to 

allow  the  defendant  to  interpose  the  defence  of  usury.* 
The  cases  on  this  subject  reviewed. 
Whether  an  inquest  regularly  taken  ought  to  be  opened  at  all,  simply  on  the 

ground  of  the  actual  engagement  of  counsel  in  another  court,—  Query? 

*  In  the  case  of  Potter  v.  Clark,  decided  at  the  same  term,  a  similar  application 
was  denied.  In  that  case,  the  answer  sought  to  be  interposed  set  up  that  the  note 
in  suit  was  drawn  by  the  maker  in  favor  of  the  payee  to  enable  the  payee  to  take 
up  a  previous  note  made  by  the  same  maker,  for  the  accommodation  of  the  same 
payee,  and  which  was  then  held  by  one  H. ;  that  the  note  in  suit  was  delivered  to 
H.  for  the  purpose  of  getting  it  discounted  through  him,  and  that  he  might  apply 
the  proceeds  to  the  payment  of  the  former  note  ;  that  H.  procured  it  to  be  dis- 
counted at  a  usurious  rate  of  interest  by  the  plaintiff,  and  then  fraudulently  ap- 
plied the  proceeds  to  his  own  use,  and  that  the  defendant  was  compelled  to  pay 
the  first  note.  In  refusing  the  motion,  Mr.  Justice  Hoffman  said  that  it  was  very 
doubtful  to  him  whether  the  facts  stated  showed  any  usury, — any  thing  more 
than  the  sale  of  a  valid  note  for  less  than  its  face;  and  he  considered  the  doubt  as 
to  the  sufficiency  of  the  answer  an  additional  reason  for  denying  the  application. 
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It  seems,  that  an  answer  stating  that  the  note  in  suit,  having  been  made  without 
consideration,  "  was  negotiated  at  a  rate  of  interest  exceeding  seven  dollars 
per  annum  upon  the  one  hundred  dollars,  for  one  year,  and  that  the  plaintiff 
took  the  said  note  at  such  usurious  rate  of  interest,"  would  be  insufficient,  on 
demurrer,  for  not  stating  the  rate  of  usury. 

Of  the  proper  method  of  pleading  usury. 

Application  to  open  a  judgment  and  set  aside  an  inquest  taken 
against  the  defendant. 

Mr.  Willard,  for  the  motion. 
Mr.  Glover,  in  opposition. 

HOFFMAN,  J. — This  case  was  placed  upon  the  calendar  for 
short  causes,  made  out  under  a  special  order  of  the  court ;  and 
it  is  admitted  by  the  counsel  of  the  defendant,  that  he  appeared 
before  the  justice  who  superintended  the  formation  of  that  cal- 
endar, and  opposed  the  motion  to  place  the  cause  there.  With 
equal  candor  he  has  admitted,  upon  the  present  argument,  that 
the  inquest  which  has  been  taken  cannot  be  questioned  upon 
any  ground  of  irregularity.  Upon  looking  carefully  over  the 
papers,  I  think  this  was  properly  conceded. 

The  case,  then,  is  this, — Ought  an  inquest  thus  taken  to  be 
opened  at  all,  simply  on  the  ground  of  the  actual  engagement 
of  counsel  in  another  court — a  pressing  engagement — in  a  cause 
which  had  continued  a  number  of  days,  and  when  he  had  in- 
duced the  judge  there  to  adjourn  at  an  earlier  hour  than 
usual,  in  order  to  enable  him  to  attend  to  the  present  case,  but 
which  adjournment  came  too  late  ?  If  in  a  case  of  an  appar- 
ently meritorious  defence  such  reasons  should  prevail,  then 
ought  they  to  do  so  when  the  only  defence  is  usury  ? 

1.  It  is  true  that  when  the  counsel  in  a  cause  are  not  only 
apprised  by  a  published  order  that  it  may  be  placed  on  the 
short  calendar,  but  have  actually  opposed  its  being  placed  there, 
their  duty  to  attend  to  it  becomes  more  imperative  than  in  or- 
dinary cases ;  otherwise  the  utility  of  such  a  calendar  would  be 
much  impaired.     Yet  I  should  be  much  disinclined  to  refuse 
the  present  application  on  this  ground,  under  its  very  peculiar 
circumstances,  upon  suitable  terms. 

2.  The  defence  is  thus  stated  in  the  answer  :  "  That  the  prom- 
issory note"  (sued  upon)  "  was  made  by  the  defendant,  and  deliv- 
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ered  to  George  Mountjoy,  the  payee  thereof,  as  the  agent,  and 
for  the  accommodation  of  one  Joseph  S.  Taylor ;  that  neither 
Mountjoy  nor  Taylor  ever  paid  the  defendant  any  consideration 
or  value  therefor;  that  it  was  for  the  purpose  of  enabling  Tay- 
lor to  raise  money  for  his  use ;  and  that  Mountjoy  (the  payee) 
negotiated  and  sold  the  note  to  the  plaintiff  at  a  rate  of  interest 
exceeding  seven  dollars  per  annum  upon  the  one  hundred  dol- 
lars for  one  year ;  and  that  said  plaintiff  took  the  said  note  at 
such  usurious  rate  of  interest,  and  with  full  knowledge  that  it 
was  lent  by  the  defendant  to  Taylor,  and  was  without  consider- 
ation." He  therefore  avers  that  such  note  is  usurious  and  void. 

It  may  be  doubted  whether  the  defence  of  usury  is  prop- 
erly set  up  in  this  answer.  Certainly  it  would  have  been  de- 
fective under  the  rules  of  pleading  before  the  Code.  Rowe  v. 
Phillips  (2  Sandf.  Ch.  7?.,  14)  is  a  sufficient  authority  to  this 
point  as  to  an  answer  in  equity  ;  and  the  authority  of  that  case 
appears  to  be  recognized  in  Catlin  v.  Gunter  (1  Kern.,  373). 
Curtis  v.  Marten  (11  Paige,  15)  is  equally  decisive. 

Cloyes  v.  Thayer  (3  Hill,  564)  declares  the  rule  with  equal 
certainty,  as  to  a  plea  at  law,  or  a  notice  under  the  statute,  sub- 
stituted for  it. 

Is  it  clear  that  the  Code  has  varied  this  rule  ?  It  would  seem, 
on  the  contrary,  that  by  requiring  pleadings  to  state  all  mate- 
rial' facts,  it  condemns  such  a  generality. 

Fay  v.  Grimsteed  (10  Barb.,  321)  is  a  decision  to  the  effect 
that  the  terms  of  a  usurious  contract  must  be  set  up  in  the  an- 
swer fully  and  minutely.  But  the  case  more  particularly  in- 
volved a  question  of  variance  between  the  allegations  and  the 
proof  given  at  the  trial,  and  another  question  as  to  the  utter  in- 
sufficiency of  any  evidence  competent  to  be  submitted  to  the 
jury.  Gould  v.  Horner  (12  Barb.,  601)  is  a  very  strong  case. 
A  defence  was  usury  in  the  note,  the  subject  of  the  action.  I 
gather  from  the  case  that  the  judge  at  the  trial  refused  to  admit 
evidence  under  the  defective  allegation  of  the  complaint,  which 
was  similar  to  that  in  the  present  case.  The  question  was  ex- 
amined at  the  general  term  of  this  district,  principally  upon 
chancery  authorities,  and  the  judgment  for  the  plaintiff  was  af- 
firmed. It  is  to  be  noticed  that  the  160th  section,  as  to  making 
pleadings  definite,  being  referred  to,  the  court  say  that  that  pro- 
vision was  not  enacted  when  the  pleadings  were  served  in  1848. 
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Nothing  can  be  stronger  than  the  language  in  which  the  court 
recognize  the  rule  regarding  the  form  of  the  defence  as  it  pre- 
vailed before  the  Code. 

I  am  also  strongly  inclined  to  think  that  under  section  153, 
as  amended  in  1855,  a  demurrer  for  insufficiency,  stating  the 
grounds,  would  lie  to  this  answer. 

It  may  be  that  if,  upon  the  trial,  usury  was  fully  made  out, 
the  case  of  Catlin  v.  Gunter  would  justify  an  amendment  to  con- 
form to  the  proofs.  That  is  a  very  different  case  from  the  present. 
When  the  parties  have  gone  into  evidence  upon  a  defective 
pleading,  and  a  case  is  made  out,  an  amendment,  under  the 
Code,  is  not  a  mere  favor,  but  very  much  of  the  nature  of  a 
right  (1  Kern.,  375). 

Again,  Justice  Johnson,  in  delivering  the  opinion  of  the  court, 
in  Catlin  v.  Gunter  (1  Kern.,  375),  concedes  that  a  general  alle- 
gation in  an  answer,  that  a  note  was  usurious  in  its  inception, 
would  be  bad  for  its  generality ;  and  then  proceeds  to  state  that 
certain  particulars  were  set  forth  regarding  the  loan,  and  com- 
ments upon  those  disproved,  or  as  to  which  the  proof  varied. 

Thus  the  question  seems  to  me  to  be  this :  When  the  court  is 
called  upon  to  extend  an  indulgence  to  the  defendant,  can  it  be 
called  upon  to  amend  a  pleading  also,  or  treat  it  as  made,  when 
the  defence  is  one  of  this  character  ?  I  think  not. 

3.  But  if  this  objection  is  not  decisive,  then  may  the  court 
make  the  waiver  of  usury  a  condition  of  its  opening  this  inquest 
and  judgment?  The  application  is  strictly  and  solely  to  its 
favor. 

It  may  not  be  denied,  that  by  the  practice  of  the  Court  of 
Chancery,  a  defendant,  under  similar  circumstances  of  a  decree 
or  order  by  default,  would  be  compelled  to  submit  to  such  terms. 

When  Beach  v.  The  Fulton  Bank  was  before  the  chancellor 
(1  Paige,  429),  he  first  denied  the  application  to  open  the  proofs, 
in  order  to  re-examine  a  witness  to  prove  the  usury  which  had 
been  set  up  in  the  answer.  That  witness  had  been  examined  in 
an  action  at  law,  and  the  fact  he  wished  to  depose  to  now  was 
then  stated  by  him.  Afterwards,  and  upon  similar  grounds,  the 
chancellor  denied  a  motion  to  amend  the  answer.  That  answer 
did  set  up  usury,  but  without  the  particulars  as  afterwards  sup- 
posed to  be  known. 

In  the  Court  of  Errors  (3  Wend.,  585),  Chief-justice  Savage 
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said :  "There  were  certain  defences  which  were  legal,  but  were 
not  encouraged,  and  were  sometimes  called  unconscionable." 
He  proceeds  to  instance  usury  and  the  statute  of  limitations. 
He  adds,  "  When  defences  of  this  nature  are  interposed,  and 
when  the  court  must  see  that  the  defendant  is  seeking  to  avoid 
the  payment  of  an  honest  debt,  they  will  require  him  to  bring 
himself  within  the  practice  of  the  court;  and  if  he  make  a  slip, 
they  will  not  treat  him  with  that  indulgence  which  is  freely  ex- 
tended to  others." 

In  The  Western  Eeserve  Bank  v.  Potter  (1  Clarke,  432),  it 
was  held  that  if,  in  a  usury  case,  it  was  necessary  to  come  to  the 
court  for  a  favor,  a  condition  might  be  imposed  of  compelling 
the  payment  of  the  money  actually  loaned. 

In  Baxter  v.  Lansing  (7  Paige,  350),  the  chancellor  repeats 
the  general  rule  as  applicable  to  all  cases  of  penalty  or  forfeiture. 
He  states  Beach  v.  The  Fulton  Bank  as  deciding  that  a  defend- 
ant, who  has  made  a  slip  in  setting  up  usury  as  a  defence,  cannot 
be  relieved  except  upon  payment  of  the  amount  actually  due. 

In  King  v.  The  Merchants'  Exchange  Company  (2  Sandf.,  697), 
the  proposition  was  stated  in  the  broadest  terms,  "  that  the  party 
came  before  the  court  asking  as  a  favor  what  he  could  not  claim 
as  a  right.  That  it  was  a  well-established  rule,  that  the  court 
will  never  open  a  default,  or  relieve  a  party  from  the  conse- 
quences of  his  own  neglect,  in  order  to  enable  him  to  set  up  an 
unconscientious  or  dishonest  defence."  The  defence  sought  to 
be  introduced  was,  that  the  corporation  had  not  power  to  issue 
the  bonds  in  question,  on  which  they  had  received  money. 

Bard  v.  Foot  (3  Barb.  Ch.  12. ,  633)  was  the  case  of  a  bill 
regularly  taken  as  confessed,  and  a  motion  to  open  the  order,  to 
let  in  the  defence  of  a  violation  of  the  restraining  act.  The 
chancellor  said :  "It  would  be  contrary  to  the  settled  practice 
of  the  court  to  grant  the  defendants  the  favor  of  opening  the 
default,  except  upon  the  terms  of  paying  the  money  actually  re- 
ceived from  the  company."  He  cites  Martin  v.  Broadus  (1 
Freem.  Ch.  JR.  (Miss.)  35),  and  denied  the  motion. 

The  cases  at  law  in  our  own  courts,  to  which  I  have  been  re- 
ferred, are  Jackson  v.  Yarick  (2  Wend.,  294) ;  Fox  v.  Baker 
(2  II.,  244) ;  Gourlay  v.  Halton  (10  II.,  595) ;  Allen  v.  Mapes 
(20  II.,  633) ;  Lovett  v.  Cowman  (6  Hill,  224) ;  and  Wolcott  v. 
McFarlan  (6  /&.,  227.) 
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Several  of  the  cases  relate  to  the  statute  of  limitations ;  and 
if  it  is  settled  that  a  defendant,  upon  being  let  in,  will  not  be 
compelled  to  abandon  a  plea  of  the  statute,  it  is  equally  clear  he 
will  not  be  allowed  to  amend,  by  pleading  it  de  novo. 

Justice  Bronson  says,  in  Lovett  v.  Cowman,  that  the  plea  of 
usury  has  always  been  regarded  as  a  still  more  unconscionable 
defence.  And  there  permission  was  refused  to  annex  a  new 
affidavit  to  a  notice  of  usury,  in  order  to  entitle  the  defendant 
to  examine  the  plaintiff  under  the  act  of  1857. 

In  regard  to  Allen  v.  Mapes,  which  Justice  Bronson  says  has 
been  found  fault  with,  it  leaves  the  point  still  in  the  discretion 
of  the  court,  according  to  circumstances.  But  if  the  language 
is  to  be  understood  as  declaring  a  settled  rule,  then  I  confess  I 
do  not  see  how  Lovett  v.  Cowman  can  be  reconciled  in  principle 
with  it. 

In  my  judgment,  the  law  warrants  the  exclusion  of  this  de- 
fence, upon  an  application  to  open  an  inquest,  and  set  aside  a 
judgment  regularly  obtained.  Section  173  of  the  Code,  which 
recognizes  the  power  of  the  court,  provides  that  it  shall  be  on 
such  terms  as  shall  be  proper. 

It  is  probably  better  for  the  defendant,  with  a  view  to  an  ap- 
peal, that  I  should  deny  the  motion  entirely,  than  grant  it  upon 
terms. 

Such,  therefore,  will  be  the  order. 


HOLSMAN  a.  DE  GKAY. 

'New  York  Superior  Court ;  Special  Term,  January,  1858. 
PLEADING. — LIABILITY  FOK  KENT  OF  ASSIGNEE  OF  LEASE. 

A  covenant  to  pay  rent  runs  with  the  land  and  binds  the  assignee  ;  and  when  a 
covenant  to  pay  rent  becomes  broken  after  an  acceptance  of  an  assignment,  and 
during  actual  possession,  the  assignee  is  liable  for  the  whole  rent  then  becom- 
ing due. 

The  complaint  in  an  action  by  the  landlord  against  an  assignee  of  the  lease,  was 
held  good  on  demurrer,  although  it  did  not  aver  that  the  rent  was  unpaid  at  the 
commencement  of  the  action ;  but  merely  that,  although  frequently  requested, 
the  assignee  had  refused  to  pay. 
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Demurrer  to  complaint. 

The  plaintiff  leased  the  premises  mentioned  in  the  com- 
plaint to  John  T.  Bailey  &  Brothers,  by  a  lease,  dated  March  1, 
1855,  for  three  years,  from  May  1,  1855,  at  $1660  per  annum, 
payable  quarterly.  The  lessees  entered  and  continued  in  pos- 
session until  August  28,  1857,  when  they  assigned  the  lease  to 
the  defendant,  who  accepted  the  same,  and  immediately  there- 
after entered  into  possession  arid  continued  therein  up  to  Decem- 
ber 5,  1857. 

The  quarter's  rent  of  four  hundred  and  fifteen  dollars  fell  due 
on  November  1,  1857,  and  the  defendant  paid  on  October  29, 
1857,  on  account  of  such  quarter's  rentr  the  sum  of  $276.76,  the 
proportion  from  the  28th  of  August  to  the  1st  of  .November. 
This  action  was  to  recover  the  balance  of  $138.24,  with  interest. 

The  complaint  was  as  follows  : 

"  That  on  or  about  the  first  day  of  March,  1855,  he  (said 
plaintiff),  by  an  instrument  in  writing  bearing  date  on  that  day, 
did  demise  unto  John  T.  Bailey,  Alfred  Bailey,  and  Andrew 
Bailey,  composing  the  firm  of  Bailey  &  Brothers,  the  premises 
known  as  No.  454  Pearl-street,  in  the  city  of  New  York,  for  the 
term  of  three  years,  from  the  first  day  of  May,  1855,  at  the 
yearly  rent  of  sixteen  hundred  and  sixty  dollars,  payable  quar- 
terly, on  the  first  days  of  August,  November,  February,  and 
May,  in  each  and  every  year,  payment  whereof  in  manner  afore- 
said, and  at  the  several  times  aforesaid,  the  said  Baileys  cove- 
nanted and  agreed  to  and  with  said  plaintiff  to  make. 

"  That  on  the  said  first  day  of  May,  the  said  Baileys  entered 
into  possession  of  said  demised  premises,  and  continued  in  pos- 
session thereof  until  about  the  28th  day  of  August,  1857,  on 
which  day  the  said  Baileys  duly  assigned  said  lease  and  lease- 
hold premises  to  the  defendant,  who  thereupon  accepted  the 
same,  and  immediately  thereafter  entered  into  possession  there- 
of, and  continued  in  possession  thereof,  under  said  lease  and  as- 
signment, up  to  the  fifth  day  of  December,  1857.  That  on  the 
first  day  of  November,  1857,  during  the  time  the  said  defendant 
was  possessed  of  said  premises,  the  sum  of  one  hundred  and 
thirty-eight  dollars  and  thirty-three  cents  was  due  and  payable, 
pursuant  to  the  terms  of  said  lease,  for  the  balance  of  rent  of 
the  quarter  commencing  on  the  first  day  of  August,  and  termi- 
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nating  on  the  31st  day  of  October,  1857 :  the  said  defendant 
having  paid  the  sum  of  two  hundred  and  seventy-six  dollars  and 
sixty-seven  cents,  on  the  29th  day  of  October,  1857,  on  account 
of  said  quarter's  rent. 

"  That  frequent  demands  have  been  made  upon  the  said  de- 
fendant for  the  payment  of  said  balance,  but  he  refused  to  pay 
the  same. 

"  Wherefore,"  &c. 

Capron  &  Lake,  for  the  defendants.  The  complaint  is  insuf- 
ficient.— I.  It  does  not  aver  in  terms,  nor  does  it  show  by  state- 
ments equivalent  to  such  an  averment,  a  breach  of  the  agreement 
to  pay  rent.  The  complaint  should  either  contain  an  averment 
that  "neither  the  assignee  nor  the  lessee  paid  the  rent,"  or 
should  show  that  fact  by  tantamount  averments ;  such  as,  "  that 
the  rent  is  yet  in  arrear,"  or  "  is  yet  unpaid,"  or  "  is  yet  due  to 
the  plaintiff"  (Executors  of  Dubois  v.  Yan  Orden,  6  Johns.,  105  ; 
Yan  Rensselaer  v.  Bradley,  3  Den.,  135,  and  see  143,  144),  in 
order  to  show  a  cause  of  action.  It  merely  avers  that  the  rent 
sued  for  "  became  due  on  the  1st  day  of  November,"  and  that 
frequent  demands  have  been  made  on  the  defendant,  but  that 
he  refused  to  pay  the  same.  For  all  that  appears,  the  rent  may 
have  been  paid  by  the  lessee.  The  demand  in  this  case  is  im- 
material, for  the  rent  is  payable  on  a  day  certain,  and  no  de- 
mand is  necessary  before  suit.  The  material  fact  to  constitute 
a  breach  is,  that  the  rent  was  still  unpaid  when  the  suit  was 
brought.  This  the  complaint  does  not  show. 

IE.  The  complaint  shows  affirmatively  that  the  plaintiff  has  no 
right  of  recovery  against  the  defendant.  The  landlord's  remedy 
for  the  portion  of  the  rent  which  accrued  before  the  28th  of  Au- 
gust, is  against  the  original  lessee  alone,  who  is  also  liable,  at 
the  election  of  the  landlord,  for  the  whole.  The  assignee  is  not 
liable  to  pay  rent  which  accrued  before  he  became  assignee,, 
though  it  became  due  after  he  became  assignee.  (Glover  v. 
Wilson,  2  Barb.,  264  ;  2  East.,  575  ;  Yan  Eensselaer  v.  Brad- 
ley, 3  Den.,  135,  and  see  page  144 ;  Childs  v.  Clark,  3  Barb. 
Ch.  R.,  52  ;  Zule  v.  Zule,  24  Wend.,  77  ;  Taylor  on  Landl.  &  T., 
185  ;  'Wood/all  on  Landl.  &  T.,  192.) 

Mr.  Kissam,  for  the  plaintiff. 

VOL.  VL— 6 
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HOFFMAN,  J. — I  have  examined  the  following  cases  :  "Williams 
v.  Bosanquet  (1  Brod.  &  B.,  72)  ;  Astor  v.  Miller  (2  Paige,  68) ; 
Astor  v.  L'Amoreaux  (4  Sand/.,  52-i) ;  Graves  v.  Partee  (11 
Barb.,  592) ;  Burnett  v.  Lynch  (5  Barnw.  &  C.,  589) ;  Van 
Rensselaer  v.  Bonesteel  (24  Barb.,  365) ;  Dolph  v.  White  (2 
Kern.,  296). 

I  think  this  proposition  is  undoubted  law,  that  a  covenant  to 
pay  rent  runs  with  the  land,  and  binds  the  assignee  of  the  lease  ; 
and  that  when  a  covenant  to  pay  rent  becomes  broken,  after  an 
acceptance  of  an  assignment  and  during  actual  possession,  the 
assignee  is  liable  precisely  as  the  lessee  would  have  been. 

Whatever,  then,  may  be  the  case  as  to  a  liability  for  covenants 
broken  before  possession,  or  after  possession  is  relinquished,  the 
rule  above  stated  clearly  decides  the  present  question.  The  de- 
fendant was  in  the  occupation  under  his  assignment  when  the 
quarter's  rent  fell  due  and  the  breach  of  the  covenant  occurred. 

Judgment  for  the  plaintiff',  on  the  demurrer,  with  costs. 


EICKETTS  a.  GKEEK 

Supreme  Court,  First  District ;  Special  Term,  October,  1857. 
PLEADING. — "  ON  INFORMATION  AND  BELIEF." 

It  is  unnecessary,  in  any  case,  for  the  plaintiff  to  distinguish,  in  his  complaint,  the 
allegations  which  are  made  on  information  and  belief.* 

Application  for  leave  to  amend  complaint. 

EOOSEVELT,  J. — The  Code  (§  172)  provides  that  "  any  plead- 
ing"— whether  sworn  to  or  not — may  be  "  amended  by  the  party 
of  course,"  if  done  within  the  time  prescribed ;  and  on  applica- 
tion to  the  court,  "in  furtherance  of  justice,"  such  amendments 
may  be  made  at  any  time  (§  173.) 

The  proposed  amendments  to  the  plaintiff's  complaint  appear 
to  be  of  the  latter  character,  except  those  which  consist  in  insert- 

*  To  the  same  effect  is  The  New  York  Marbled  Iron  Works  v.  Smith  (4 
Duer,  362),  But  compare  Levy  a.  Ley  (post,  89). 
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ing  the  words,  on  "  information  and  belief."  They  are  clearly 
unnecessary.  The  ordinary  jurat  to  the  complaint  supersedes 
them.  No  matter  in  what  form  the  averment  may  be  made,  it 
is  not  sworn  to  positively  unless  it  be  in  terms  an  act  of  the 
party  himself.  The  common  jurat  is  required  merely  to  insure 
the  l>ona  fides  of  the  pleading,  and  the  party's  "belief"  in,  and 
not  his  knowledge  of,  the  truth  of  its  statements. 

Motion  to  strike  out  the  amendments,  except  the  words  "  on 
information  and  belief,"  must  therefore  be  denied,  and  the 
amendments,  with  that  exception,  allowed  to  stand. 


BENSON  a.  CROMWELL. 

Supreme  Court,  First  District ;  General  Term,  December,  1857. 

VENDOR  AND  PURCHASER. — JURISDICTION  OF  COUNTY  COURTS. — 
"SPECIAL  CASES." 

In  an  action  for  specific  performance  of  an  agreement  for  the  exchange  of  lands, 
where  the  defendant  demanded  as  affirmative  relief,  recession  of  the  contract 
and  damages,  on  the  ground  of  a  failure  to  perform  on  the  plaintiff's  part, — Held, 
that  the  plaintiff  having,  before  the  commencement  of  the  action,  specified 
his  objections  to  the  defendant's  title,  in  writing,  all  of  which  were  untenable, 
he  could  not  avoid  a  recession  of  the  contract,  on  the  ground  of  a  new  objection 
raised  after  the  action  was  brought,  even  though  the  objection  was  a  sufficient 
one,  it  being  such  that  the  defendant  might,  perhaps,  have  obviated  it  by  re- 
leases if  it  had  been  raised  in  time. 

The  provisions  of  the  Code  conferring  upon  county  courts  jurisdiction/  of  actions 
for  the  foreclosure  of  mortgages,  are  not  unconstitutional.  (Dissenting  from 
Hall  v.  Nelson,  23  Barb.,  88.) 

The  case  of  Kundolf  v.  Thalheimer  (2  Kern.,  593),  commented  on,  and  explained 
as  not  being  an  authority  to  the  contrary. 

What  is  the  meaning  of  "special  cases,"  in  section  16  of  article  6  of  the  Consti- 
tution. 

Appeal  from  judgment  entered  upon  the  report  of  a  referee, 
of  dismissal  of  the  complaint,  and  for  damages  against  the 
plaintiff. 

The  action  was  for  specific  performance.  The  complaint  al- 
leged that  the  parties  had  agreed  to  exchange  certain  parcels  of 
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real  estate,  setting  out  the  agreement.  By  this  agreement,  it 
appeared  that  the  defendant  had  covenanted  that  the  property 
•which  he  gave  in  the  exchange  was  "to  be  conveyed  subject  to 
mortgages  not  to  exceed  $4,000  on  each  house  and  lot,  with  in- 
terest from  May  1,  1855,  to  be  assumed  by  said  Benson"  (the 
plaintiff)  "  as  a  part  of  the  consideration." 

The  complaint  also  alleged  readiness,  on  the  plaintiff's  part, 
and  that  he  made  tender  of  a  deed  of  the  premises  to  be  con- 
veyed by  him,  and  demanded  a  conveyance  from  the  defendant 
of  the  premises  which  were  to  have  been  conveyed  by  the  defend- 
ant, and  that  he  "  offered  to  assume  payment  of  the  mortgages 
thereon,  to  the  amount  of  $4,000  on  each  house,  but  defendant 
refused  so  to  convey  the  same."  And  the  plaintiff  demanded 
judgment  for  specific  performance  and  damages. 

The  answer  admitted  the  contract,  but  denied  all  the  other 
allegations  of  the  complaint,  and  averred  that  the  plaintiff  had 
been  at  no  time  ready  to  perform  the  contract,  but  had  refused 
to  do  so,  although  the  defendant  had  been  ready  and  willing  at 
the  time  and  place  appointed,  and  had  offered  to  fulfil.  And 
the  defendant  demanded  that  the  agreement  be  rescinded,  and 
delivered  up  to  be  cancelled,  and  damages  for  non-performance. 

The  plaintiff  replied ;  stating,  among  other  things,  that,  after 
the  making  of  the  contract,  the  defendant  discharged  the  mort- 
gages which  were  on  his  premises,  and  substituted  others  having 
a  shorter  time  to  run. 

The  case  was  tried  before  a  referee,  and  judgment  given  for 
the  defendant  upon  the  report,  for  a  recession  of  the  contract,  and 
for  damages  and  costs  to  be  paid  by  the  plaintiff  to  the  defend- 
ant. The  plaintiff  appealed. 

The  main  grounds  relied  upon  on  the  appeal,  and  upon  which 
the  decision  turns,  were  that  certain  judgments  of  foreclosure, 
through  which  the  defendant's  title  was  deduced,  were  void, 
having  been  recovered  in  a  county  court;  and  that  the  plaintiff 
was  not  bound  to  assume  the  payment  of  mortgages,  other  than 
those  which  were  in  existence  at  the  time  of  the  contract. 

A.  Mann,  Jr.,  for  appellant. 
J.  TF.  Gilbert,  for  respondent. 

BY  THE  COURT. — MITCHELL,  J. — The  plaintiff  agreed  to  ex- 
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change  real  estate — Cromwell  to  convey  his,  "  subject  to  mort- 
gages not  to  exceed  $4,000  on  each  house  and  lot,  with  interest 
from  May  1,  1855,  to  be  assumed  by  Benson  as  part  of  the  con- 
sideration money.  There  were  mortgages  then  on  C.'s  property ; 
before  the  time  for  the  completion  of  the  exchange,  he  removed 
those  and  substituted  others. 

When  the  time  for  the  exchange  of  papers  came,  the  counsel 
for  Benson  objected  :  that  Benson  should  not  assume  these  mort- 
gages ;  that  they  were  made  payable  on  the  first  of  November ; 
and  that  if  he  did,  Cromwell  would  foreclose  them  the  day  after 
they  became  due.  Or,  in  the  words  of  his  own  counsel,  he  told 
Mr.  C.  "  that  Dr.  B.  was  not  bound  to  assume  the  payment  of 
any  mortgages  which  were  not  on  the  property,"  meaning  at  the 
time  of  the  contract.  Dr.  B.  said  his  counsel  advised  him  "  that 
he  was  not  .bound  to  assume  any  mortgages  except"  those  on  the 
property  at  the  time  of  the  contract,  and  that  he  "  had  acted  on 
that  advice."  The  contract  did  not  describe  mortgages  then  on 
the  property  as  those  to  be  assumed — nor  any  particular  mort- 
gages— but  only  specified  the  amount,  and  the  time  from  which 
the  interest  was  to  run.  The  objection  of  the  plaintiff  was  there- 
fore bad,  and  put  him  in  fault.  The  principal  objection  now 
raised  is,  that  Cromwell's  title  was  derived  from  a  foreclosure  in 
a  county  court. 

B.'s  counsel,  after  examining  C.'s  title,  stated  the  objections 
to  it  in  writing,  in  eight  different  propositions :  none  of  these 
object  that  no  foreclosure  could  be  in  a  county  court,  but  they 
are  taken  up  with  special  and  minute  objections  to  the  proceed- 
ing in  the  suit,  supposed  to  be  irregular.  This  objection  seems 
to  have  been  raised  only  after  this  suit  was  brought ;  if  presented 
in  due  time,  it  may  well  be  that  C.  could  have  obviated  it  by  re- 
leases. He  was,  at  all  events,  entitled  to  have  notice  of  the  ob- 
jection before  a  suit  was  brought  against  him  by  a  contracting 
party,  who  was  in  fault  in  assuming  and  insisting  in  an  untenable 
position,  materially  affecting  the  contract. 

This  would  be  sufficient  reason  for  that  part  of  the  judgment 
of  the  special  term,  which  declares  the  contract  to  be  rescinded 
and  annulled,  and  directs  the  instrument  to  be  delivered  up  to 
be  cancelled.  There  is  a  decision  in  the  second  judicial  district 
of  this  court,  that,  under  the  constitution,  the  county  courts  can- 
not foreclose  a  mortgage  (Hall  v.  Nelson,  23  Bar!).,  88).  We 
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do  not  acquiesce  in  that  decision  ;  but  the  decision  in  the  Court 
of  Appeals  (Kundolf  v.  Thalheirner,  2  Kern.,  593,  reversing 
S.  C.,  17  JBarb.  506)  throws  such  doubt  on  a  title  thus  derived, 
that  a  purchaser  should  not  be  required  to  take  it.  For  this 
reason,  so  much  of  the  judgment  of  the  special  term  as  gives 
damages,  costs,  and  allowance  to  the  defendant,  should  be  re- 
versed ;  and  neither  party  should  have  costs  against  the  other. 

It  is  proper  briefly  to  state  our  views  as  to  the  constitution. 
The  case  in  the  Court  of  Appeals  arose  in  an  action  for  an  as- 
sault and  battery.  Judges  Gardiner  and  Hand  each  delivered 
written  opinions,  in  which  Judge  Gardiner  confines  his  under- 
standing of  the  "  special  cases"  in  which  county  courts  may 
have  original  jurisdiction  to  special  proceedings  existing  in  1846, 
and  similar  special  proceedings.  Judge  Hand's  views  are  near- 
ly the  same  ;  but  he  cautiously  remarks  :  "  Perhaps  it  may  be 
different  in  equity,  for  the  Legislature  is  authorized  to  confer 
upon  the  county  judge  equity  jurisdiction  in  special  cases."  This 
prevented  him  and  the  Court  of  Appeals  from  being  committed 
to  extend  that  decision  to  equity  cases.  Judges  Denio,  Johnson, 
Crippen,  and  Dean  avoided  the  appearance  of  assent  to  the 
views  of  Judges  Gardiner  and  Hand,  by  stating  the  grounds  of 
their  concurrence  to  be,  "  that  the  statute  imposing  jurisdiction 
on  county  courts  in  actions  of  assault  and  'battery  was  unconsti- 
tutional." Judges  Ruggles  and  Marvin  took  no  part  in  the  de- 
cision. In  the  case  in  the  2d  district,  Justice  Emmet  felt  con- 
trolled by  the  decision  in  the,  Court  of  Appeals,  although  he 
does  not  hesitate  to  express  his  dissent  from  it,  and  shows  strong- 
ly the  danger  of  such  a  decision  when  the  law  had  met  the  ap- 
probation of  the  profession,  and  many  titles  depended  on  its 
being  sustained.  Justice  Brown  dissented  from  his  associates. 

The  reasoning  in  the  Court  of  Appeals  admits  that  "  cases" 
primarily  means  or  includes  causes.  The  section  of  the  consti- 
tution referred  to  uses  it  in  that  sense.  It  says  :  "  The  county 
court  shall  have  such  jurisdiction  in  cases  arising  in  justice's 
courts,  and  in  special  cases,  as  the  Legislature  may  prescribe  ; 
but  shall  have  no  original  civil  jurisdiction  except  in  such  spe- 
cial cases."  The  cases  arising  in  justice's  courts  are  causes — 
mostly  common-law  causes — and  unless  "  cases"  includes  such 
causes,  and  not  merely  special  proceedings,  the  Legislature  can 
give  no  appellate  jurisdiction  to  the  county  courts  over  the  jus- 
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tices'  courts ;  and  if  the  opinions  in  the  case  in  the  Court  of 
Appeals  are  to  be  extended,  that  court  must  also  pronounce  any 
act  giving  an  appeal  to  the  county  court  from  decisions  of  the 
justices'  courts  unconstitutional,  except  in  what  was  known  as 
special  proceedings  in  184:6.  Section  10  of  this  article  in  like 
manner  uses  the  word  cases.  "  The  testimony  in  equity  cases 
shall  be  taken  in  like  manner  as  in  cases  at  law."  The  reason- 
ing in  that  case  also  depends  on  the  adoption  of  a  meaning  of 
the  word  "  special,"  allowable  only  where  precision  of  language 
is  not  required — namely,  "  extraordinary."  "  Special"  is  con- 
tradistinguished from  "  general"  as  "  species"  is  from  "  genus." 
This  very  article  of  the  constitution  makes  this  very  distinction 
as  applicable  to  this  subject.  Section  3  says  :  "  There  shall  be 
a  supreme  court,  having  general  jurisdiction  in  law  and  equity." 
General  was  here  used  as  distinguished  from  special.  This 
court  was  to  possess  a  power  in  law  and  equity,  as  general  as 
law  and  equity  themselves  are.  There  was  to  be  no  need  of 
any  specification  of  its  powers  by  the  Legislature,  and  it  may 
be  that  it  was  intended  that  the  Legislature  should  have  no 
right  to  limit  its  powers.  Having  thus  provided  for  a  court 
with  general  jurisdiction,  it  was  proper  to  provide  for  others 
with  special  jurisdiction,  or  jurisdiction  in  special  cases.  Using 
the  term  special,  as  contradistinguished  from  general  "  cases," 
was  a  more  appropriate  word  than  "  causes,"  for  it  includes  not 
only  causes,  but  special  proceedings,  and  is  more  commonly 
used  as  including  equity  as  well  as  common-law  actions,  than 
the  word  "  causes"  is.  "  Cases  in  equity"  is  a  more  familiar 
phrase  than  "  causes  in  equity."  This  would  require  the 
Legislature  to  specify  the  cases  in  which  the  county  courts 
should  have  jurisdiction ;  and  it  may  be  that  the  four  judges 
who  concurred  in  the  decision  in  the  Court  of  Appeals,  "  on 
the  ground  that  .the  statute  conferring  jurisdiction  on  county 
courts  in  actions  of  assault  and  battery  was  unconstitutional," 
so  held  because  the  Legislature  did  not  "  specify  the  cases"  in 
which  the  county  courts  should  have  jurisdiction ;  but  gave  it 
in  general  terms, — terms  almost  as  general  as  to  personal  ac- 
tions, as  those  in  which  the  constitution  confers  the  power  on 
the  Supreme  Court,  except  by  limiting  the  actions  by  the  amount 
demanded,  and  the  residence  of  the  defendant.  The  terms  are 
"  civil  actions,  in  which  the  relief  demanded  is  the  recovery 
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of  a  sum  of  money  not  exceeding  $500,  or  the  recovery  of  the 
'possession  of  personal  property  not  exceeding  in  value  $500," 
&c. 

But  the  Legislature  does  distinctly  specify  the  power  to  fore- 
close a  mortgage,  and  sell  the  mortgaged  premises,  if  they  are 
situated  within  that  county  (Const.,  30,  33).  To  this  also  may 
be  added,  that  as  the  sale  of  mortgaged  premises  by  advertise- 
ment had  been  a  special  proceeding  in  daily  use  before  the  year 
1846,  it  did  not  make  it  less  a  special  proceeding,  within  the 
meaning  of  the  constitution,  if  the  Legislature  authorized  the 
same  thing  to  be  done  in  the  county  court.  The  constitutional 
right  to  confer  the  power  on  the  county  court  would  be  clear  if 
the  proceeding  was  to  be  then  conducted  in  a  summary  way  : 
it  could  not  be  lost  by  requiring  the  formalities  of  an  action  in 
the  same  proceeding. 

The  word  special  is  also  used  in  the  same  sense  in  the  9th 
section  of  this  article,  which  speaks  of  "  the  general  and  spe- 
cial terms  of  the  Supreme  Court :"  terms  for  special  proceed- 
ings, such  as  were  thus  known  in  1846,  as  distinguished  from 
cases  or  causes,  no  one  will  say  were  intended.  The  12th  sec- 
tion in  the  converse  sense  speaks  of  the  "  general  election,  of 
judges."  So  when  it  is  said  in  section  14,  that  the  Legislature 
may  confer  equity  jurisdiction  in  special  cases  upon  the  county 
judge,  is  it  not  plain  that  "  cases"  here  mean  "  causes  in  equity" 
as  plainly  as  "  equity  cases"  does  in  section  10  ?  And  then  that 
"  special"  must  mean  such  as  are  "  specified"  by  the  Legisla- 
ture— not  thrown  in  mass  in  general  terms  upon  the  court. 
"  Equity  jurisdiction"  properly  applies  only  to  formal  actions  in 
equity,  and  not  to  "  special  proceedings."  Special  proceedings 
in  1846  were  seldom  to  be  conducted  by  the  chancellor  or  vice- 
chancellor  :  they  were  still  less  frequently,  if  ever,  considered 
a  part  of  the  equity  jurisdiction. 
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LEVY  a.  LEY. 
New  York  Common  Pleas ;  Special  Term,  February,  1858. 

INJUNCTION. — USE  OF  COMPLAINT  AS  AN  AFFIDAVIT. — CAUSE  OF 
ACTION. — INSOLVENCY. 

A  complaint  verified  by  the  plaintiff  in  the  manner  prescribed  by  the  Code,  is  an 
affidavit  upon  which  an  injunction  may  be  granted,  if  the  facts  are  alleged  pos- 
itively, and  not  on  information  and  belief.* 

The  complaint  stated  that  a  draft  was  drawn  on  defendants ;  that  they  accepted 
it ;  that  the  payee  indorsed  it ;  then  set  out  a  copy  of  the  draft  and  accept- 
ance ;  and  then  averred  that  defendants  were  indebted  to  the  plaintiff  thereon 
in  a  specified  amount. 

Held,  that  this  was  a  sufficient  statement  of  facts  to  constitute  a  cause  of 
action. 

What  is  sufficient  proof  of  insolvency  to  authorize  an  injunction,  and  appointment 
of  a  receiver,  in  an  action  by  a  creditor  of  a  partnership,  on  an  indebtedness  of 
the  firm. 

Motion  to  continue  a  temporary  injunction,  and  for  the  ap- 
pointment of  a  receiver. 

The  facts  sufficiently  appear  in  the  opinion. 

HILTON,  J. — The  plaintiff,  as  a  creditor  of  the  defendants' 
firm, — a  limited  partnership  formed  pursuant  to  the  provisions 
of  the  Revised  Statutes  in  respect  thereto, — brings  this  suit  as 
well  on  his  own  behalf  as  of  all  other  creditors  who  will  come 
in  and  contribute  to  the  expenses  of  the  prosecution. 

It  is  alleged  in  the  complaint  that  the  defendants  made  a  cer- 
tain acceptance,  a  copy  of  which  is  given ;  that  the  payee  in- 
dorsed it;  that  the  defendants  are  indebted  to  the  plaintiff 
therein  in  an  amount  specified  ;  that  they  are  a  limited  copart- 
nership, are  insolvent,  and  have  neglected  to  place  their  assets 
in  the  hands  of  a  trustee  for  distribution  among  their  creditors. 

On  this  complaint,  an  order  to  show  cause  why  a  receiver 
should  not  be  appointed  of  the  property  of  the  firm,  and  the 
defendants  be  enjoined  from  disposing  of  it,  &c.,  was  granted. 

*  See  Ricketts  a.  Green,  Ante,  82. 
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On  the  argument,  the  defendants'  counsel  presented  prelimi 
nary  objections,  which  will  be  here  noticed. 

1.  That  the  complaint  is  not  an  affidavit  within  the  meaning 
of  that  term,  as  used  in  the  Code  (§  220),  upon  which  a  judge 
is  authorized  to  grant  an  injunction. 

2.  That  the  complaint  does  not  sufficiently  show  a  right  of 
action  against  the  defendants,  to  entitle  the  plaintiff  to  any  re- 
lief upon  this  motion,  because  it  does  not  allege  that  the  accept- 
ance sued  upon  and  set  out  in  the  complaint  "  was  indorsed 
and  delivered  to  the  plaintiff,  and  that  he  is  the  owner  and 
holder  of  it." 

In  respect  to  the  first  objection.  The  complaint  is  verified  in 
the  manner  required  by  the  Code.  The  verification  is  to  the 
effect  that,  to  the  knowledge  of  the  plaintiff,  all  the  positive 
averments  and  statements  in  the  complaint  are  true',  and  all  the 
allegations  and  averments  therein  stated  to  be  made  upon  in 
formation  and  belief,  he  'believes  to  be  true,  not  that  he  is  in- 
formed ;  and  believes  the  information  to  be  true,  not  that  he 
believes  the  matters  so  stated  to  be  true  (Code,  §  157). 

It  would  seem  difficult  to  conceive  of  a  more  positive  man- 
ner of  verifying  statements,  to  be  used  in  judicial  proceedings, 
than  is  here  required.  The  verification  is  itself  an  affidavit, 
duly  signed  and  sworn  to  by  the  party  making  it ; — within  it 
should  be  deemed  incorporated  the  statements  in  the  pleading 
to  which  it  refers,  and  thus  it  constitutes  the  entire  pleading  not 
only  an  affidavit  inform,  but  in  substance. 

The  Legislature  in  enacting  the  Code  of  Procedure  declared 
by  its  title  that  it  was  "  an  act  to  simplify  and  abridge  the  prac- 
tice, pleadings,  and  proceedings  of  the  courts  of  this  State ;" 
and  however  much  the  profession  may  differ  upon  the  question, 
whether  it  has  accomplished  the  purpose  thus  expressed,  yet 
there  can  be  no  doubt  that  courts  are  bound  to  so  construe  its 
provisions  as  to  effect,  as  far  as  possible,  the  end  contemplated. 

To  require  a  party,  who  has  in  the  most  solemn  manner  veri- 
fied the  statement  in  his  pleading,  to  verify  the  same  matter 
in  the  shape  of  an  affidavit  before  he  can  be  allowed  an  injunc- 
tion, would  certainly  be  neither  a  simplification  nor  abridgment 
of  the  practice  or  proceedings ;  nor  is  it  necessary. 

The  conclusion  arrived  at  is,  that  a  complaint  verified  by  the 
party,  in  the  manner  required  by  the  Code,  is  an  affidavit  upon 
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which  an  injunction  may  be  granted,  if  the  facts  are  alleged  in  a 
sufficiently  positive  manner.  (Woodruff -y.  Fisher,  17  Barb.,  229.) 

As  to  the  second  objection.  The  complaint  states  that  a 
draft  was  drawn  upon  the  defendants  ;  that  they  accepted  it,  and 
the  payee  indorsed  it.  A  copy  of  the  acceptance  is  then  given, 
followed  by  an  averment  that  the  defendants  are  indebted  to 
the  plaintiff  therein  in  an  amount  specified.  All  the  remaining 
allegations  are  for  the  purpose  of  obtaining  the  equitable  relief 
applied  for. 

Nothing  more  would  seem  to  be  needed  to  enable  the  de- 
fendants to  discover  the  foundation  of  the  action  brought  against 
them,  nor  is  more  required.  (Code,  §§  142,  162  ;  Allen  v.  Pat- 
terson, 3  Seld.,  476  ;  Burrall  v.  DeGroot,  5  Duer,  379.) 

These  objections  being  disposed  of,  a  brief  examination  of  the 
affidavit  of  one  of  the  defendants,  introduced  in  opposition  to 
the  complaint,  will  suffice  to  show  the  grounds  upon  which  the 
decision  of  this  motion  is  based. 

It  is  not  denied  that  the  defendants  are  a  limited  partner- 
ship ;  that  they  made  the  acceptance  ;  and  that  the  plaintiff  is 
a  creditor  of  the  firm  ;  and  indeed  it  may  be  said  that  the  in- 
solvency is  not  denied,  although  it  is  in  words,  but  not  in  sub- 
stance. It  appeare  that  their  debts  are  about  $625,000,  and  their 
assets  nominally  about  $750,000.  The  value  of  these  assets,  it 
seems,  cannot  be  ascertained  with  any  certainty ;  but  they  are 
compromising  with  their  creditors  upon  the  best  terms  that  their 
property  in  their  opinion  will  warrant. 

That  they  have  suspended  payment  on  their  liabilities,  and 
pay  nothing  in  full,  except  such  small  claims  as  would  be 
pressed  to  judgment,  if  the  parties  were  not  settled  with.  That 
these  payments  are  thus  made  to  protect  the  property  of  the 
firm,  and  prevent  its  being  sacrificed,  by  placing  its  manage- 
ment in  other  hands  than  their  own. 

If  this  is  not  evidence  of  insolvency,  it  would  be  difficult  to 
determine  what  would  be.  Therefore  we  have  all  the  facts  ad- 
mitted, which  by  frequent  adjudications  have  been  determined  to 
be  sufficient  to  entitle  the  plaintiff  to  the  relief  he  asks  for. 
(Innes  v.  Lansing,  7  Paige,  583 ;  Whitewright  v.  Stimpson,  2 
Barb.,  379  ;  Haggeroff  v.  Taylor,  10  Paige,  261 ;  La  Chaise  v. 
Lord,  Mss.  Com.  Pleas*) ;  and  however  much  it  may  be  made 

*  Reported  1  Ante,  213. 
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to  appear  that  the  interests  of  the  plaintiff  would  be  better  served 
and  protected  by  permitting  these  defendants  to  proceed  in  their 
careful  and  judicious  administration  of  the  affairs  of  their  part- 
nership ;  yet  the  court  cannot  and  ought  not  to  deny  the  plaintiff 
a  legal  right,  where  his  proceedings  are  in  the  form  prescribed 
by  law. 

It  follows  that  the  motion  must  be  granted,  and  an  order  of 
reference  will  be  taken  to  H.  W.  Robinson  to  appoint  a  re- 
ceiver— the  injunction  now  existing  to  be  continued. 


WEBB  a.  OYERMAKN". 

Supreme  Court,  First  District ;  Special  Term,  December,  1857. 
SUPPLEMENTARY  PROCEEDINGS. — APPOINTMENT  OF  RECEIVER. 

Where,  upon  examination,  upon  supplementary  proceedings,  the  debtor  discloses 
the  possession  of  choses  in  action,  or  the  existence  of  a  relation — e.g.  partner- 
ship— which  renders  it  probable  that  he  may  have  assets,  a  receiver  should  be 
appointed,  even  though  the  debtor  deny  that  the  property  disclosed  is  of  any 
value. 

It  seems,  that  in  all  cases  -where  the  creditor  enjoins  the  debtor  from  disposing  of 
or  interfering  with  his  property,  a  receiver  should  be  appointed  irrespective  of 
the  question  whether  there  is  such  property  or  not. 

Motion  for  the  appointment  of  a  receiver  in  proceedings  sup- 
plementary to  judgment. 

The  facts  sufficiently  appear  in  the  opinion. 

DAVIES,  J. — In  this  case  judgment  has  been  recovered  against 
the  defendant,  upon  which  an  execution  has  been  issued,  and 
returned  unsatisfied. 

The  defendant  has  been  examined  on  an  order,  and  discloses 
property,  which  consists  of  notes,  &c.,  of  an  insolvent  firm,  of 
which  he  had  been  a  member,  and  an  interest  in  a  firm  now 
existing,  of  .which  he  is  a  member.  He  alleges  that  the  lattei 
interest  is  of  no  value. 
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A  proceeding  under  this  chapter  is  a  substitute  for  a  credit- 
or's bill,  and  is  in  its  nature  an  equitable  proceeding  (Sale  v. 
Lawson.  4  Sandf.,  718).  The  practice,  therefore,  prevailing  in 
the  late  Court  of  Chancery,  in  suits  upon  creditors'  bills,  is 
properly  applicable  to  these  proceedings,  so  far  as  the  same  has 
not  been  changed  by  the  Code.  In  this  case  the  defendant,  as 
a  defendant  in  a  creditor's  bill,  is  enjoined  from  any  inter- 
ference with  his  property.  The  rules  which  have  governed 
the  Court  of  Chancery  since  the  adoption  of  the  Revised  Stat- 
utes, and  this  court,  since  the  powers  of  that  have  devolved 
upon  it,  in  relation  to  the  appointment  of  receivers,  were  fully 
and  clearly  laid  down  by  Chancellor  Walworth  in  Bloodgood  v. 
Clark  (4  Pmge,  575).  He  says  :  "  In  these  cases  of  creditors' 
bills,  where  the  return  of  the  execution  unsatisfied,  presupposes 
that  the  property  of  the  defendant,  if  any  he  had,  will  be  mis- 
applied, and  entitles  the  complainant  to  an  injunction  in  the 
first  instance,  it  seems  almost  a  matter  of  course  to  appoint  a 
receiver,  to  collect  and  preserve  the  property  pending  the  liti- 
gation. *  *  *  Indeed,  this  court  has  already  declared  that  it  is 
the  duty  of  a  complainant,  who  has  obtained  an  injunction 
upon  such  a  bill,  restraining  the  defendant  from  collecting  his 
debts,  or  disposing  of  property  which  might  be  liable  to  waste 
or  deterioration,  to  apply  to  the  court  and  have  a  receiver  ap- 
pointed without  any  unreasonable  delay.  (See  Osborne  v.  Heyer, 
2  Paige,  343.)  It  is  no  sufficient  answer  to  such  an  applica- 
tion to  say  there  may  not  be  any  property  to  protect ;  as  the 
complainant  proceeds  at  the  peril  of  costs,  if  there  is  no  prop- 
erty. And  if  there  is  nothing  for  the  receiver  to  take,  the  de- 
fendant cannot  be  injured  by  the  appointment." 

The  case  of  McCormick  v.  Kehoe  (7  N.  T.  Leg.  Ols.,  184)  is 
inapplicable.  That  was  a  proceeding  to  order  property  of  the 
defendant  to  be  applied  in  satisfaction  of  the  plaintiff's  judg- 
ment ;  and  the  court  properly  held,  that  as  there  was  nothing 
due  to  the  defendant,  it  could  make  no  order  to  apply ;  that 
the  plaintiff  had  no  lien  on  the  moneys  claimed  to  be  due  the 
defendant. 

The  other  case,  of  The  People  v.  Pease  (9  How.  Pr.  72.,  97), 
cited  by  defendant's  counsel,  seems  to  be  an  authority  in  favor 
of  the  exercise  of  the  power  of  appointment.  The  court  in  that 
case  say  that  where  there  is  no  dispute  as  to  the  ownership,  and 
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the  money  in  the  defendant's  hands  is  clearly  his,  no  receiver  is 
necessary,  and  none  should  be  appointed,  as  in  that  case  the 
proper  order  is  to  pay  the  money,  or  apply  it  directly  in  satis- 
faction of  the  judgment.  This  was  the  chancery  practice  before 
the  Code.  (Ed.  on  Receivers,  8.)  But  where  the  title  of  the  de- 
fendant is  disputed  (as  in  the  present  case),  the  proper  course 
would  have  been,  not  to  order  it  to  be  applied  to  satisfaction  of 
the  judgment,  but  to  make  an  order  restraining  the  defendant 
from  paying  it  over  to  any  person,  and  to  appoint  a  receiver. 

In  this  case  it  seems  to  me  eminently  proper  that  a  receiver 
should  be  appointed  to  take  charge  of  the  defendant's  property 
and  effects,  and  also  to  collect  in  all  that  may  be  due  to  him. 
If  there  is  nothing  due  to  him  from  the  copartnership  mention- 
ed, the  receiver's  efforts  to  collect  any  thing  from  that  source 
will  be  fruitless.  If  there  is  any  thing  due,  it  is  the  right  of 
the  plaintiff  to  have  it  collected,  and  applied  towards  the  pay- 
ment and  satisfaction  of  his  debt.  At  any  rate,  it  is  his  right 
to  ascertain  that  fact,  and  it  can  only  be  done  through  the  agen- 
cy of  a  receiver. 

The  motion  for  the  appointment  of  a  receiver  is  therefore 
granted. 


LYNCH  a.  CUNNINGHAM. 

Supreme  Court,  First  District ;  Special  Term,  February,  1858. 
MORTGAGE  FORECLOSURE. — INTEREST  CLAUSE. 

On  what  grounds  the  court  will  grant  an  order  restraining  proceedings  in  an  ac- 
tion for  foreclosure  upon  default  in  the  interest  clause'.* 

That  the  defendant  delayed  moving  until  after  issue  joined,  is  not  alwaj-s  fatal  to 
his  motion. 

Costs  imposed  upon  granting  motion  to  stay  foreclosure. 

Motion  in  a  foreclosure  case,  after  issue  joined,  to  stay  the 
plaintiff  from  further  proceedings,  on  payment  of  the  interest 
in  arrear. 

*  See  Hunt  v.  Keech  (3  Ante,  204).  As  to  the  practice  in  tendering  interest  in 
such  case,  see  Thurston  v.  Marsh  (5  Ante,  389). 
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Jf.  S.  Lincoln,  for  the  motion. 
Francis  Byrne,  opposed. 

DAVIES,  J. — The  defendants  Cunningham  &  Lawrence  on 
May  1,  1854,  executed  their  mortgage  to  plaintiff  to  secure 
$11,500,  payable  on  May  1,  1857.  On  July  8,  1857,  the  par- 
ties to  the  bond  and  mortgage  entered  into  an  agreement,  by 
which  the  plaintiff  agreed,  in  consideration  of  the  payment  of 
$2500  of  the  principal  of  said  mortgage,  and  the  punctual  pay- 
ments of  the  interest  which  would  become  due  on  the  first  days 
of  November  and  May  following,  to  postpone  the  payment  of 
the  residue  of  the  principal  until  July  1,  1858.  Such  postpone- 
ment of  the  payment  of  the  principal,  however,  was  dependent 
upon  the  strict  performance  of  the  payment  of  the  interest  on 
the  first  days  of  November  and  May  following.  On  November 
1,  1857,  when  the  interest  became  due,  the  defendant  Cunning- 
ham omitted  to  pay  the  interest,  but  made  efforts  to  pay  the 
same  on  the  3d  of  November,  and  offered  the  same  to  plaintiff 
on  the  4th  day  of  November ;  and  within  a  day  or  two  thereaf- 
ter a  tender  of  the  interest  due  was  made  in  specie.  This  suit 
was  commenced  on  the  4th  day  of  December  following  to  fore- 
close the  mortgage.  On  the  18th  of  December  a  copy  of  the 
summons  and  complaint  was  served  on  the  defendant  Cunning- 
ham ;  his  answer  became  due  on  the  7th  day  of  January  last, 
when  his  attorney  applied  for  ten  days  further  time  to  answer 
the  complaint.  The  answer  was  served  the  17th  day  of  Janu- 
ary, setting  up  the  matters  of  defence,  which  are  now  set  up  on 
this  motion.  After  the  cause  was  at  issue,  and  on  the  17th  in- 
stant, the  defendants  obtained  an  order  to  show  cause  why  the 
plaintiff  should  not  be  restrained  from  further  proceeding  on  pay- 
ment of  the  interest  due  on  the  1st  day  of  November  last.  If 
the  defendant  had  made  this  application  immediately  on  the 
commencement  of  the  suit,  it  would  have  been  granted  accord- 
ing to  the  established  practice  of  the  court. 

I  have  great  hesitation  in  granting  this  relief,  after  the  great 
delay  which  has  intervened ;  but  as  the  defendant  shows  that 
it  was  his  intention  to  have  paid  the  interest  on  the  day  it  fell 
due,  and  was  only  prevented  from  doing  so  by  accident  and 
mistake,  he  is  entitled  to  be  relieved  in  accordance  with  well- 
established  principles. 
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The  plaintiff's  further  proceedings  in  the  case  may  be  stayed, 
until  another  default,  on  payment,  by  the  defendants,  of  the 
costs  and  disbursements  of  the  plaintiffs,  and  the  costs  of  all  the 
defendants  who  have  appeared  in  the  cause,  and  $10  costs  of 
this  motion  to  plaintiff's  attorney,  and  an  allowance  to  him  of 


MURKAY  a.  HENDRICKSOK 

New  York  Superior  Court ;  Special  Term,  December,  1857. 
TRUSTEE. — PLEADING  IN  ACTION  BY. — LIABILITY  FOE  COSTS. 

A  trustee  must  sue  as  such  to  avoid  personal  liability  for  costs. 
Where  he  sues  as  in  his  own  right  and  is  defeated,  an  order  of  the  court  under 
section  317  of  the  Code  is  unnecessary  to  charge  him  personally  with  costs. 

Motion  to  set  aside  judgment  for  costs,  and  execution  thereon, 
as  irregular. 

The  action  was  on  a  promissory  note.  The  complaint  stated 
the  plaintiff  to  be  indorsee  and  owner  of  a  note  for  $400,  made 
by  defendant,  and  demanded  judgment  for  the  $400  and  interest. 
In  November,  1854,  judgment  was  entered  against  the  plaintiff 
for  the  defendant  for  costs.  The  plaintiff,  on  affidavit  that  the 
note  was  transferred  to  him  by  an  assignment  of  the  former  holder 
for  the  benefit  of  his  creditors,  now  moved  to  set  aside  the  judg- 
ment and  execution,  on  the  ground  that,  being  trustee  of  an  ex- 
press trust,  he  could  not  be  charged  personally  with  the  costs  of 
the  action,  except  for  mismanagement  or  bad  faith  in  the  action, 
to  be  determined  by  special  order  of  the  court,  and  that  no  such 
order  had  been  made. 

BOSWORTH,  J. — As  the  plaintiff  sued  in  his  own  right,  without 
alluding  in  the  complaint  to  his  representative  character,  section 
317  of  the  Code  does  not  apply.  To  be  entitled  to  the  immuni- 
ties provided  by  that  section,  he  must  come  before  the  court  in 
a  character  which  it  protects,  and  seek  to  recover  in  that  char- 
acter. (9  Wend.,  486.) 

Motion  denied,  with  $7  costs. 
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WILSON  a.  BRITTON. 

Supreme  Court,  First  District;  General  Term,  March,  1858. 

ATTACHMENT. — FRAUDULENT  INTENT  TO  ASSIGN. — REQUISITES  OF 

AFFIDAVIT. 

A  threat  by  a  debtor  that  he  would  assign  and  put  his  property  out  of  his  hands, 
made  in  words  which  may  be  construed  to  mean  that  he  would  make  a  lawful 
assignment,  is  not,  without  any  evidence  of  contemporaneous  or  subsequent  acts 
showing  a  fraudulent  iutent,  a  sufficient  ground  for  an  attachment. 

That  the  defendant  threatened  to  assign  and  put  his  property  out  of  his  hands, 
so  that  the  plaintiff  should  get  nothing,  unless  the  plaintiff  would  accept  a  part 
in  full,  is  not  presumptive  evidence  of  a  fraudulent  intention. 

The  case  of  Wilson  a.  Britton  (Ante,  33)  reversed. 

Appeal  from  order  denying  motion  to  vacate  attachment. 

The  opinion  of  the  court  at  special  term  is  reported  Ante,  33, 
where  the  facts  of  the  case  are  stated. 

BY  THE  COURT.* — CLERKE,  J. — I  do  not  find,  even  in  the  affi- 
davit presented  on  behalf  of  the  plaintiffs,  any  thing  to  con- 
vince me  that  the  defendant,  in  his  conversation  with  the  plain- 
tiffs, on  the  occasion  referred  to  in  the  plaintiffs'  first  affidavit, 
intimated  any  thing  more  than  that  he  intended  to  make  an  as- 
signment. If  his  declaration  admits  of  this  construction  merely, 
why  should  we  infer  that  he  intended  fraud  ?  This  would  be 
contrary  to  the  benign  principle  that  we  are  not  to  presume 
wrong  until  wrong  is  plainly  indicated.  Of  course  we  are  not 
obliged  to  confine  our  interpretation  to  mere  words  ;  but  if  we 
seek  for  his  intent  from  any  other  source,  it  must  be  to  give 
effect  to  his  words.  In  this  case,  the  defendant's  conduct  by 
no  means  corresponds  with  the  construction  given  to  his  con- 
versation referred  to  in  the  plaintiffs'  affidavit.  He  attempted 
no  fraudulent  disposition  of  his  property  ;  but,  subsequently, 
made  a  legal  and  valid  assignment  of  his  property  for  the  ben- 
efit of  his  creditors.  Does  his  language,  set  forth  in  the  plain- 

*  Present,  Davies,  C.  J..and  Clerke,  Ingraham,  and  Sutherland,  JJ. 
VOL.  VI.— 7 
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tiffs'  affidavit,  even  supposing  it  to  be  reported  correctly,  fairly 
import  any  thing  more  than  this?  "He  would  go  home  and 
make  an  assignment  of  his  property,  and  that  plaintiffs  would 
not  get  any  thing  of  their  claims.  He  would  put  his  prop- 
erly out  of  his  hands."  He  stated  how  this  was  to  be  done; 
by  making  an  assignment.  This  was  no  threat  to  make  a  frau- 
dulent disposition  of  his  property.  On  the  contrary,  it  was  a 
perfectly  legal  disposition  of  it, — a  disposition  of  it  also  entirely 
consistent  with  the  fact  that  the  result  would  be  that  the  plain- 
tiffs would  not  get  any  thing  of  their  claims.  For  he  may  give 
preferences,  which  the  law  also  allows  ;  and  by  providing  full 
payment  to  some  creditors,  nothing  may  be  left  out  of  the  assets 
for  others.  We  cannot,  therefore,  I  think,  sustain  this  attach- 
ment without  presuming  an  evil  intent,  when  the  words  employ- 
ed admit  of  a  different  construction,  and  when  no  contempora- 
neous or  subsequent  acts  are  shown  to  give  any  other  significa- 
tion to  them.  The  defendant  probably  meant,  by  an  emphatic 
representation  of  the  course  which  he  intended  to  pursue,  to 
induce  the  plaintiffs  and  his  other  creditors  to  compromise  their 
claims,  and  to  save  him  the  necessity  of  making  an  assign- 
ment. But  however  strenuously  he  might  have  urged  this  upon 
their  attention,  it  amounted  to  nothing  more  than  that  he  was 
determined,  if  they  did  not  compromise,  to  make  an  assign- 
ment. This  was  the  whole  substance  of  it ;  and  we  cannot 
pronounce  this  to  be  a  threat  to  make  a  fraudulent  disposition 
of  his  property,  unless  we  are  prepared  to  stigmatize  that  as 
fraudulent  which  the  law  expressly  sanctions. 

Having  arrived  at  this  conclusion,  it  is  unnecessary  to  con- 
sider the  legal  question  submitted  by  defendant's  counsel. 

The  order  below  should  be  reversed,  with  costs. 
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New  York  Common  Pleas  ;  Special  Term,  January,  1858. 

MECHANICS'  LIEN.--.'OMISSION  TO  GIVE  NOTICE  OF  COMMENCEMENT 
OF  PROCEEDINGS — APPLICATION  OF  PAYMENTS. 

In  proceedings  to  enforce  a  mechanic's  lien,  the  omission  to  notify  the  county  clerk 
within  a  year  of  the  filing  of  the  claim,  that  legal  steps  to  enforce  the  lien  have 
been  taken,  does  not  operate  to  discharge  the  lien.  It  is  not  the  want  of  such 
notice,  but  the  act  of  the  clerk  in  making  the  entry  in  the  book  of  liens,  stating 
that  no  such  notice  has  been  given,  that  discharges  the  lien  ;  and  if  proceed- 
ings have  been  commenced  within  the  year,  the  inchoate  lien  created  by  the 
filing  of  the  claim  (no  such  entry  having  been  made  by  the  clerk)  continues 
after  the  year,  and  until  judgment  in  the  proceedings,  which  becomes  itself  a 
lien,  relating  back,  and  having  effect  as  an  incumbrance,  as  of  the  day  of  filing 
the  claim. 

The  only  object  of  the  notice  is  to  prevent  the  clerk  from  making  the  entry  dis- 
charging the  lien,  on  the  presumption,  from  the  want  of  such  notice,  that  no 
proceedings  have  been  commenced. 

It  seems,  that  when  proceedings  have  been  commenced  within  the  year,  the  fail- 
ure to  give  such  notice  does  not  entitle  adverse  parties  to  Have  the  entry  made 
as  a  matter  of  right. 

What  are  the  requisites  of  a  sufficient  notice,  considered. 

Whether  the  claimant  could  be  relieved  against  the  discharge  of  his  lien  by  such 
an  entry  made  under  mistake, — Query? 

The  practice  of  the  county  clerk  in  requiring,  before  making  such  an  entry,  the 
affidavit  of  the  owner  that  he  has  had  no  notice  within  the  year  of  proceedings 
to  enforce  the  lien,  approved. 

Where  materials  are  furnished  for  several  buildings  upon  adjacent  lots,  under  one 
contract  for  the  construction  of  all,  a  single  lien  charging  the  whole  debt  upon 
all  the  premises  is  proper. 

Whether  in  any  case  the  court  might  equitably  apportion  the  lien,  and  distribute 
the  burden  upon  the  lots  and  buildings  severally, — Query  ? 

It  seems,  that  if  a  creditor  holds  two  liens  for  different  debts,  one  of  which  is  se- 
cured upon  several  parcels  of  land,  and  the  other  is  secured  upon  but  one  of 
them,  and  the  latter  parcel  is  judicially  sold  and  the  proceeds  are  to  be  distrib- 
uted, he  has  a  right  to  call  for  the  application  of  the  proceeds  towards  the  ex- 
tinguishment of  the  debt  secured  by  the  lien,  upon  that  parcel  alone,  although 
the  other  lien  may  have  been  created  before  it. 

Action  submitted  upon  agreed  statement  of  facts 

The  defendant   Ilardcnbrook  was  the  owner  of  six  lots  of 
ground  lying  together,  three  of  which  lots  fronted  upon  Thirty- 
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sixth  street,  and  the  other  three  on  Thirty-fifth  street,  thus  form- 
ing one  parcel. 

In  August,  1855,  Hardenbrook  executed  three  mortgages,  one 
upon  each  of  the  three  lots  on  Thirty-fifth  street,  to.  one  Daniel 
Paine,  to  secure  the  payment  of  the  sum  of  $6000,  which,  if 
necessary,  was  due  from  Hardenbrook  to  the  plaintiff  John 
Paine,  but,  at  the  plaintiff's  instance,  and  for  his  benefit,  the 
three  mortgages  were  executed  to  Daniel  Paine. 

On  the  20th  of  December,  in  the  same  year,  William  H.  Col- 
well  filed  a  notice  of  lien  for  materials  furnished  for,  and  which 
were  used  by  Hardenbrook  in  the  erection  of,  six  dwelling- 
houses  upon  the  six  lots,  and  on  the  20th  of  March  following 
Colwell  commenced  an  action,  in  this  court,  to  foreclose  his  lien ; 
but  he  omitted  to  give  notice  to  the  county  clerk  that  legal  steps 
had  been  taken  to  foreclose  the  lien  until  more  than  a  year  had 
elapsed  from  the  time  of  the  filing  of  his  claim.  He  gave  the 
notice  after  that  time  and  before  the  commencement  of  this 
action. 

In  August,  1856,  Daniel  Paine  foreclosed  his  mortgages.  The 
three  dwelling-houses  and  lots  on  Thirty-fifth  street  were  sold 
under  the  foreclosure,  and  the  plaintiff,  John  Paine,  became  the 
purchaser.  Colwell  was  not  made  a  party  to  the  foreclosure 
suit,  but  the  plaintiff,  before  he  purchased,  knew  of  the  exist- 
ence of  Colwell's  lien ;  and  the  attorney  of  the  plaintiff  in  this 
action,  who  was  also  the  attorney  of  Daniel  Paine  in  the  fore- 
closure suit,  was,  on  the  day  when  the  plaintiff  completed  his 
purchase,  particularly  notified  of  Colwell's  claim.  After  the 
plaintiff  purchased,  other  parties  became  interested  as  owners 
in  two  of  the  houses  and  lots ;  and  the  plaintiff,  when  this  action 
was  brought,  was  the  owner  of  the  most  west  ward  ly  one  of  them. 

On  the  16th  of  February,  1857,  Colwell  recovered  a  judgment 
for  $1628.99  upon  the  foreclosure  of  his  lien,  and  obtained  a 
decree  for  the  sale  of  all  the  right,  title,  and  interest  which  Har- 
denbrook had  on  the  day  when  Colwell  filed  his  notice  of  lien, 
which  judgment  was  assigned  by  Colwell,  before  the  commence- 
ment of  this  action,  to  the  defendant  Bonney. 

One  of  the  three  houses  and  lots  on  Thirty-sixth  street  was 
also  sold  upon  the  foreclosure  of  a  mortgage,  and  after  satisfying 
the  mortgage  there  remained  a  surplus  of  $4912.12,  subject  to 
other  liens;  and  upon  a  reference  ordered  to  ascertain  the 


NEW- YORK.  101 


Paine  a.  Bonney. 


amount  and  priority  of  such  liens,  Colwell's  assignee,  the 
defendant  Bonney,  attended  and  made  no  claim  to  the  surplus 
as  assignee  of  Colwell's  judgment,  but  claimed  it  under  another 
lien  which  was  subsequent  in  point  of  time  to  that  under  Col- 
well's judgment,  and  which  other  lien  absorbed  the  whole  of  the 
surplus. 

The  relief  claimed  in  the  present  action  was,  that  the  judgment 
obtained  by  Colwell  be  vacated,  upon  the  ground  that  he  had  no 
lien  upon  the  three  houses  and  lots  in  Thirty-fifth  street, — but  one 
lien  having  been  filed  against  six  houses  and  lots,  instead  of  a 
separate  lien  having  been  placed  on  each  house  and  lot,  and  he 
having  lost  any  lien  he  might  have  acquired,  by  neglecting  to 
give  notice  to  the  county  clerk,  within  a  year  after  the  filing  of 
the  claim,  that  legal  steps  had  been  taken  to  enforce  the  lien ;  or 
if  that  be  denied,  that  a  reference  be  ordered  to  ascertain  what 
amount  of  the  materials  furnished  by  Colwell  was  used  in  the 
construction  of  the  house  now  owned  by  the  plaintiff,  and  upon 
the  payment  of  the  amount  or  value  of  the  proportion  of  the 
materials  so  used,  that  a  perpetual  injunction  be  granted  against 
the  enforcement  of  the  judgment  obtained  by  Colwell  against 
the  house  and  lot  now  owned  by  the  plaintiff. 

A.  W.  Classon,  for  plaintiff. 

E.  Ketchum,  for  defendant  Bonney. 

DALY,  J. — When  the  plaintiff  purchased  the  three  houses 
and  lots  in  Thirty-fifth  street,  they  were  subject  to  Colwell's 
lien,  and  if  that  lien  ceased  and  was  at  an  end  by  the  omission 
within  a  year  to  notify  the  county  clerk  that  proceedings  had 
been  instituted  to  enforce  it,  then  the  plaintiff,  who  had  no  notice 
of  these  proceedings,  would  be  entitled  to  have  the  judgment 
of  foreclosure  vacated. 

The  statute  declares  that  the  lien  shall  continue  "  until  the 
expiration  of  one  year  from  the  creation  thereof,  and  until 
judgment  rendered  in  any  proceedings  for  the  enforcement  of 
it;"  and  that  the  lien,  after  one  year  from  the  filing  of  it,  may 
be  dischai'ged  by  an  entry  of  the  county  clerk  in  the  book  of 
liens,  "stating  that  no  notice  has  been, given  to  him  of  legal 
steps  to  enforce  the  lien."  If  no  proceedings  have  been  com- 
menced within  the  year,  then  the  lien  ceases  at  the  end  of  that 
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time,  and  it  is  the  duty  of  the  county  clerk  to  make  the  entry 
that  he  has  had  no  notice  of  proceedings  to  enforce  it,  which 
entry  discharges  the  lien.  But  if  proceedings  have  been  com- 
menced within  the  year,  then  the  lien  continues  until  judgment, 
unless  the  clerk  makes  an  entry  of  the  want  of  notice  after  the 
year  has  elapsed,  as  the  statute  provides  that  it  shall  continue 
until  judgment  rendered  in  any  proceedings  for  the  enforcement 
of  it.  In  this  case,  proceedings  were  commenced  in  three  months 
from  the  filing  of  the  claim,  though  more  than  a  year  elapsed 
before  notice  of  the  proceedings  was  given  to  the  clerk ;  but  as 
no  entry  was  ever  made  by  him  of  the  want  of  notice,  the  lien  con- 
tinued until  the  judgment,  which  was  a  judicial  determination 
of  the  extent  and  validity  of  the  lien,  became  itself  a  lien, 
relating  back  and  having  effect  as  an  incumbrance,  as  of  the 
day  of  the  filing  of  the  claim.  It  is  not,  therefore,  the  fact 
that  a  year  has  elapsed  from  the  time  of  the  filing  of  the  claim 
without  notice  to  the  clerk  that  discharges  the  lien,  but  the 
entry  by  the  clerk,  that  operates  to  have  that  effect. 

It  is  insisted  that  if  proceedings  are  commenced  within  the 
year,  but  no  notice  of  them  is  given  to  the  clerk,  that  any  one 
interested  in  the  removal  of  the  incumbrance  is  entitled,  after 
the  year  has  elapsed,  to  have  the  lien  discharged  by  the  entry  of 
the  clerk  of  the  want  of  notice ;  and  it  is  suggested  that  no  such 
entry  in  this  case  could  be  obtained,  as  it  is  the  practice  of  the 
clerk  to  refuse  in  any  case  to  make  it  without  an  affidavit  from 
the  owner  that  he  has  had  no  notice  within  the  year  of  proceed- 
ings to  enforce  the  lien, — which  could  not  be  obtained  by  the 
plaintiff,  as  such  proceedings  had  been  commenced,  and  the 
owner  could  make  no  such  affidavit.  That  thus — though  the 
failure  to  notify  the  clerk  of  the  steps  that  had  been  taken  to 
foreclose  the  lien,  gave  to  plaintiff  the  right  to  have  the  entry 
made  and  the  lien  discharged — he  was  deprived  of  the  right  in 
consequence  of  the  practice  adopted  by  the  clerk.  It  does  not 
appear  that  the  clerk  was  ever  requested  to  make  such  an  entry ; 
and  if  he  had  been,  and  had  refused,  unless  such  an  affidavit  was 
made  by  the  owner,  the  proper  remedy  of  the  plaintiff,  if  he  was 
entitled  to  the  entry,  was  to  compel  the  clerk,  by  mandamus,  to 
make  it. 

But  in  a  case  where  proceedings  have  been  commenced  within 
the  year,  I  do  not  understand  that  a  failure  to  notify  the  clerk 
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entitles  the  owner  or  any  other  person,  as  a  matter  of  right  in  all 
cases,  to  have  such  an  entry  made  when  the  year  has  elapsed, 
and  I  think  the  practice  adopted  by  the  clerk,  of  requiring  an 
affidavit  from  the  owner  before  he  will  make  such  an  entry,  is  a 
very  proper  one. 

The  only  object  of  this  notice  is  to  prevent  the  clerk  from 
making  an  entry,  which  he  may  do  at  the  end  of  the  year,  dis- 
charging the  lien  upon  the  presumption,  from  the  want  of  such 
notice,  that  no  proceedings  have  been  commenced.  A  lien  ex- 
pires in  a  year  from  the  creation  of  it,  unless  proceedings  are 
commenced  to  enforce  it ;  but  it  remains  a  subsisting  incum- 
brance  upon  the  lien  docket  until  an  entry  is  made  discharging 
it.  It  is  presumed  that  no  proceedings  have  been  commenced, 
if  the  clerk  has  had  no  notice  of  any  proceedings  when  a  year 
has  elapsed  after  the  filing  of  the  claim,  and  he  is  then  at  lib- 
erty to  make  the  entry  which  will  discharge  it.  The  statute 
simply  declares  what  may  be  the  effect  of  want  of  notice  to  the 
clerk,  and  what  he  may  do  or  shall  do,  when  a  year  has  expired, 
if  no  notice  has  been  given  to  him ;  but  it  has  not  prescribed 
how  this  notice  is  to  be  given, — whether  it  may  be  given  to 
him  orally,  or  whether  it  must  be  in  writing :  whether  it  should 
apprise  him  that  notice  has  been  served  upon  the  owner,  speci- 
fying the  court  in  which  and  the  time  when  the  owner  was  to 
appear  and  submit  to  an  accounting  and  settlement,  or  whether 
it  is  sufficient  to  notify  him  simply,  in  the  words  of  the  statute, 
that  legal  steps  have  been  taken  to  enforce  the  lien.  The  sole 
purpose  of  this  provision,  in  respect  to  notice,  or  rather  to  the 
want  of  notice  by  the  clerk,  was  simply,  in  my  judgment,  to 
point  out  a  mode  in  which  the  lien  might  be  discharged  from 
the  docket  in  cases  where  neither  claimant  nor  owner  had  taken 
any  steps  throughout  the  year  during  which  the  lien  runs,  to 
enforce  it  or  bring  it  to  a  close.  If  this  notice  to  the  clerk  was 
intended  for  any  other  purpose — if  it  was  essential  to  the  validity 
of  the  proceedings  to  enforce  the  lien,  or  designed  to  protect  the 
rights  of  the  owner,  or  any  other  party  interested  in  the  foreclo- 
sure of  the  lien — the  statute,  I  think,  would  have  been  more 
explicit  in  pointing  out  how  it  was  to  be  given,  and  would  have 
indicated  what  it  was  to  contain,  with  at  least  some  degree  of 
certainty,  as  has  been  done  in  respect  to  the  notice  which  creates 
the  lien,  and  the  notice  which  is  to  be  given  for  the  enforcement 
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of  it.  The  whole  design  of  this  statute  is  to  render  the  pro- 
ceeding on  the  part  of  the  mechanic  or  material  man,  in 
imposing  and  enforcing  his  lien,  as  simple  as  possible,  and  con- 
nected with  as  little  detail  as  may  be  consistent  with  the  due 
protection  of  the  rights  of  the  owner,  or  of  the  other  parties 
whose  interests  may  be  aifected  by  the  incumbrance  created. 
The  service  of  such  a  notice  is  not  necessary  for  the  owner,  for 
the  proceedings  to  enforce  the  lien  are  commenced  by  the  ser- 
vice of  a  notice  upon  him  personally ;  and  as  respects  other  par- 
ties standing  in  a  position  like  that  of  the  plaintiff',  who  has 
succeeded  to  the  rights  of  the  owner  in  the  premises,  the  notice 
cannot  have  been  intended  to  apprise  such  parties  of  the  pro- 
ceedings to  enforce  or  bring  the  lien  to  a  close,  as  no  effect  can 
arise  from  the  want  of  notice  to  the  clerk  until  a  year  after  the 
filing  of  the  claim  ;  and  during  that  time — that  is,  before  the  end 
of  the  year — the  lien  might  be  foreclosed,  the  judgment  obtained, 
and  the  property  sold.  Indeed,  in  the  great  majority  of  cases 
coming  under  our'  notice,  the  judgment  is  obtained  before  the 
year  has  elapsed,  and  entered,  according  to  the  ninth  section  of 
the  statute,  in  the  lien  docket  with  the  county  clerk,  thus  super- 
seding the  inchoate  lien  created  by  the  filing  of  the  claim,  by  a 
judgment  which  perfects  the  lien  and  fixes  the  amount  or  extent 
of  it,  under  which  the  right  and  title  of  the  owner  at  the  time 
of  the  filing  of  the  claim  may  be  sold  before  the  expiration  of 
the  time  for  giving  this  notice  to  the  clerk,  and  which  judgment 
is  itself  notice  to  the  clerk  of  the  steps  that  have  been  taken  to 
enforce  the  lien. 

If  the  clerk  has  no  notice,  he  has  undoubtedly  the  right,  after 
the  year  has  elapsed,  to  make  this  entry  whether  proceedings 
have  been  commenced  or  not ;  and  if  he  makes  it,  the  lien  is 
discharged,  as  it  was  made  upon  a  presumption,  warranted  by 
the  statute,  that  no  proceedings  had  been  commenced ;  but  the 
practice  of  the  clerk  of  requiring  an  affidavit  from  the  owner,  is 
a  proper  precautionary  measure  on  his  part,  before  making  such 
an  entry.  A  notice  may  have  been  actually  given,  and  may 
have  been  lost  or  mislaid.  The  clerk  may  have  neglected  to 
file  it,  or  to  make  any  entry  of  the  receipt  of  it.  If  a  verbal 
notice  suffices  (and  the  statute,  as  before  remarked,  has  not  in- 
dicated how  it  is  to  be  given,  or  what  notice  will  suffice),  the 
clerk  may  have  forgotten  it.  Yet,  if  he  makes  the  entry,  the 
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lien  is  discharged.  The  right  acquired  by  the  claimant  is  gone 
by  the  ministerial  act  of  the  clerk ;  for  in  such  a  case  as  I  have 
put,  I  doubt  if  this  court,  or  if  any  court,  could  relieve  the  claim- 
ant from  the  effect  of  such  an  entry.  If  a  court  could,  as  be- 
tween claimant  and  owner,  relieve  in  such  a  case,  upon  the 
ground  that  sufficient  notice  had  been  given  to  the  clerk,  and 
that  his  entry  was,  therefore,  improperly  made  under  the  statute, 
I  feel  very  confident  that  it  would  not  interfere  as  against  the 
rights  of  an  innocent  purchaser  after  such  an  entry,  who  had 
purchased  upon  the  warrantable  presumption  that  the  lien  was 
discharged  in  the  manner  provided  by  law.  To  guard  against 
such  consequences,  therefore,  extraordinary  precaution  on  the 
part  of  the  clerk  is  but  a  proper  exercise  of  his  official  duty,  and 
if  in  the  exercise  of  that  duty  he  becomes  apprised  of  the  fact 
that  proceedings  have  been  commenced,  then  he  has  notice 
that  legal  steps  have  been  taken,  and  should  not  make  the 
entry. 

My  conclusions  upon  this  branch  of  the  case  are,  that  the  omis- 
sion, during  a  year  from  the  filing  of  the  claim,  to  notify  the 
clerk  that  legal  steps  have  been  taken,  did  not  operate  to  dis- 
charge the  lien, — the  only  object  or  necessity  of  such  a  notice, 
in  any  case,  being  to  prevent  the  clerk  from  making  the  entry 
discharging  the  lien.  That  the  inchoate  lien  created  by  the 
filing  of  the  claim  (no  entry  having  been  made  by  the  clerk), 
continued  after  the  year  and  until  the  judgment,  which  judg- 
ment became  and  is  now  a  valid  and  subsisting  incumbrance 
upon  the  premises;  and  the  application  to  vacate  the  judgment 
upon  the  ground  that  the  lien  had  ceased  to  exist  when  the 
judgment  was  rendered,  is  denied. 

The  next  point  in  the  case,  is  a  demand  for  equitable  relief,  if 
the  court  should  refuse  to  vacate  the  judgment  upon  the  ground 
above  stated.  The  plaintiff  asks  that  the  judgment  and  all  pro- 
ceedings subsequent  to  the  complaint  be  set  aside,  or  that  the 
judgment  may  be  so  modified  that  he  may  be  allowed  to  come 
in  and  defend,  and  show  to  what  extent  CoLwell  had  a  lien  upon 
the  house  now  owned  by  the  plaintiff;  that  a  reference  be  or- 
dered to  ascertain  what  proportion  of  the  materials  furnished  by 
Colwell  for  the  six  houses,  was  used  in  the  construction  of  the 
house  now  owned  by  the  plaintiff;  and  that,  upon  the  payment 
by  plaintiff  of  the  amount  or  value  of  such  proportion,  a  per- 
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petual  injunction  be  granted  against  enforcing  the  judgment 
against  the  plaintiff's  house  and  lot. 

It  is  assumed,  on  the  part  of  the  plaintiff,  that  the  lien  of 
Colwell  for  the  materials  furnished  by  him  towards  the  erection 
of  the  six  houses,  is  divisible  into  a  separate  lien  upon  each 
house  and  lot,  to  the  extent  of  the  materials  used  in  each  house ; 
that  the  lien  given  by  the  statute  is  upon  a  house  or  building, 
together  with  appurtenances  to  such  house  or  building  and  the 
lot  of  land  on  which  the  house  or  building  stands ;  and  though 
the  materials  were  furnished  by  Colwell  in  pursuance  of  a  con- 
tract for  the  erection  of  six  houses,  yet  as  each  house  and  lot  is 
distinct  in  itself,  and  capable  of  being  severed  and  sold  sepa- 
rately, that  it  is  the  duty  and  within  the  power  of  the  court  to 
apportion  the  lien  and  distribute  the  burden  equally  upon  each 
house  and  lot. 

"When  there  are  incumbrances  upon  several  parcels  or  lots  of 
land,  which  have  passed  into  the  hands  of  different  owners,  a 
court  of  equity  can  undoubtedly,  upon  the  maxim  qui  sentit 
commodum,  sentire  debet  et  onus,  so  apportion  the  burden  that 
each  shall  bear  his  proper  part  in  the  discharge  of  the  common 
obligation  (Rogers  v.  Mackenzie,  4  Yes.,  472 ;  Rooke's  Case,  5 
Co.,  100  a. ;  Story's  Eq.  Jur.,  484) ;  and  it  may  be  that  this 
court,  in  a  proper  case,  when  the  necessary  parties  were  before 
it,  might  so  adjust  its  judgment  upon  the  foreclosure  of  the  lien, 
as  to  equalize  the  burden  among  the  separate  owners  of  the  dif- 
ferent lots,  so  far  as  it  could  be  done  consistently  with  the  due 
enforcement  of  the  rights  of  the  claimant.  But  I  do  not  deem 
it  necessary  to  consider  that  question,  as  I  am  clear  that  the 
plaintiff  has  established  no  cause  entitling  him  to  this  special 
relief,  if  the  court  were  in  a  position  to  administer  it.  He  pur- 
chased the  three  houses  and  lots  on  Thirty-fifth  street  at  the 
mortgage  sale,  with  a  full  knowledge  of  the  existence  of  Col- 
well's  lien.  He  knew,  when  he  purchased,  that  they  were 
subject  to  the  payment  of  that  lien,  or  to  the  payment  of  any 
judgment  that  Colwell  might  obtain  upon  the  foreclosure  of  it. 
He  bought  at  the  mortgage  sale  in  October,  but  did  not  com- 
plete his  purchase  until  the  18th  of  November,  1856,  so  that 
there  can  be  no  pretence  that  he  relied  upon  the  invalidity  of 
the  lien,  upon  the  ground  already  considered,  the  want  of  notice 
to  the  clerk  of  proceedings  to  enforce  it ;  as  a  year  from  the 
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filing  of  the  claim  did  not  elapse  until  the  20th  of  December 
following.  Before  he  became  the  owner  of  the  three  lots,  there- 
fore, he  knew  that  Colwell  had  filed  his  claim,  and  it  is  imma- 
terial whether  he  knew  or  not  that  he  had  then  commenced 
proceedings  to  enforce  it,  as  he  knew  that  it  was  a  subsisting 
incumbrance  upon  the  three  houses  and  lots,  and  he  bought 
them  subject  to  Col  well's  right  to  foreclose  it  and  obtain  what- 
ever judgment  he  might  in  law  be  entitled  to.  Having  become 
the  owner  of  the  three  lots  under  such  circumstances,  he  has 
since  parted  with  his  ownership  in  two  of  them,  to  other  parties 
who  do  not  unite  with  him  in  a  common  application  to  the 
equitable  power  of  the  court ;  nor  does  he  make  them  parties  to 
this  suit,  but  asks  simply  on  his  own  behalf,  that  his  house  and 
lot,  upon  the  payment  of  the  value  of  the  materials  used  in  it, 
may  be  released  from  the  effect  of  Colwell's  judgment.  For  all 
that  we  know,  he  may  have  sold  to  these  parties  without  advising 
them  that  the  lots  were  subject  to  this  judgment,  and  be  thus 
bound  in  equity  to  bear  the  whole  burden  himself.  But  with- 
out pressing  this  point,  there  is  a  more  complete  answer  to  his 
application. 

The  mortgage  under  which  these  three  lots  were  sold,  though 
nominally  in  the  name  of  Daniel  Paine,  was  for  the  plaintiff's 
benefit.  It  was  executed  to  secure  a  debt  due  to  the  plaintiff  by 
Hardenbrook,  the  mortgagor,  and  the  foreclosure^  of  it,  unless 
the  contrary  is  shown,  must  be  regarded  as  his  act.  The  attor- 
ney of  the  plaintiff  in  this  action  was  the  attorney  in  the  .fore- 
closure suit,  and  both  he  and  the  plaintiff  were  advised,  before 
the  plaintiff  completed  his  purchase,  of  Colwell's  claim.  Col- 
well  might  have  been  made  a  party  to  that  suit ;  and  if  he  had 
been,  he  would  have  been  entitled,  as  a  subsequent  incum- 
brancer,  to  the  benefit  of  any  surplus  that  might  have  remained 
of  the  purchase  money,  after  the  payment  of  the  mortgage 
debt.  It  is  not  averred  that  the  three  houses  and  tots  sold  for 
no  more  than  enough  to  pay  the  mortgage  debt,  which  was  but 
$6000,  or  that  there  were  prior  incumbrances  sufficient  to  absorb 
the  whole  of  the  purchase  money.  If  such  were  the  fact,  it  was 
incumbent  upon  the  plaintiff,  in  an  action  addressed  to  the 
equitable  consideration  of  the  court,  to  have  set  it  forth ;  and  if 
there  is  any  presumption  arising  from  his  omission  to  do  so,  it 
is,  that  the  fact  was  otherwise.  We  do  not  know  but  that  there 
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was  an  ample  fund,  arising  from  an  excess  of  the  purchase  money 
over  the  mortgage  debt  and  expenses  of  foreclosure  and  sale,  out 
of  which  the  claim  of  Colwell  might  have  been  paid  ;  and  if 
there  was,  it  may  have  gone  through  the  plaintiff's  instrumen- 
tality, for  all  we  know,  to  Hardenbrook.  From  the  case,  it 
appears  that  Colwell  was  left  to  go  on  and  perfect  his  judgment, 
which  is  the  only  security  that  he,  or  rather  his  assignor,  now 
lias;  and  the  court  will  not  impair  that  security  by  limiting  the 
operation  of  the  judgment  to  any  particular  part  of  the  premises 
to  which  the  lien  attached,  or  by  exempting  upon  any  terms  or 
conditions  any  part  from  the  operation  of  that  judgment,  unless 
upon  a  state  of  facts  establishing  a  better  ground  for  equitable 
relief  than  has  been  shown  on  the  part  of  the  plaintiff. 

The  presumed  equity  in  favor  of  the  plaintiff,  as  between  him 
and  the  assignor  Bonney,  arising  out  of  Bonney's  absorbing  the 
surplus  remaining  after  satisfying  the  mortgage  on  the  house 
.and  lot  upon  Thirty-sixth  street,  by  having  it  applied  in  pay- 
ment of  a  lien  in  his  favor,  which  was  subsequent  in  point  of 
time  to  the  lien  of  Colwell's  judgment,  of  which  Bonney  was 
the  assignor,  is  not  presented  in  the  points  submitted  to  me.  and 
I  do  not  know  if  the  plaintiff  wishes  the  court  to  consider  it.  If 
he  does,  it  may  be  disposed  of  very  simply.  If  the  lien  of 
Bonney,  which  absorbed  the  surplus  arising  upon  the  sale  of  the 
house  and  lot  in  Thirty-sixth  street,  was  limited  to  that  house 
.and  lot,  then  the  surplus  fund  arising  from  the  sale  of  it  consti- 
tuted the  sole  security  for  the  payment  of  .that  lien ;  and  if  that 
surplus  had  been  applied  to  the  extinguishment  of  the  lien 
arising  upon  the  Colwell  judgment,  which  was  more  extensively 
secured  upon  the  six  lots,  it  would  have  been  to  the  prejudice 
and  partial  loss  of  a  lien  secured  but  upon  one  lot.  This,  I 
think,  Bonney  was  not  bound  to  do,  because  the  lien  upon  the 
Colwell  judgment  was  prior  in  point  of  time.  If  both  liens 
were  limited  to  the  same  piece  of  ground,  it  might  be  incum- 
bent upon  Bonney  to  apply  the  surplus  from  the  sale  first  in 
payment  of  the  lien  prior  in  point  of  time  ;  at  least,  if  the  rights 
of  other  parties  might  be  prejudiced  by  applying  it  first  to  the 
payment  of  a  subsequent  lien.  But  if  the  creditor  holds  two 
securities,  one  of  which  is  secured  upon  several  parcels  of  land 
and  the  other  is  secured  but  upon  one  of  them,  and  the  latter  is 
.sold,  I  think  he  has  the  right  to  apply  the  proceeds  upon  that 
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sale  towards  the  extinguishment  of  the  lien  which  is  secured 
upon  that  parcel  alone,  though  the  other  security  may  have  been 
created  before  it.  It  does  not  appear  here  but  that  such  was  the 
fact ;  or  at  least,  the  facts  stated  do  not  show  that  the  plaintiff 
has  any  equity  as  against  Bonney  arising  out  of  that  transaction. 
Judgment  for  the  defendants. 


REED  a.  STRYKER. 

Supreme  Court,  Sixth  District  /   General  Term,  October,  1 857. 

CREDITOR'S  ACTION. — JOINDER  OF  PARTIES,  AND  OF  CAUSES  OF 

ACTION. 

The  complaint  in  a  creditor's  action  alleged  that  the  judgment-debtor  had  made 
a  fraudulent  general  assignment,  with  intent  to  hinder  and  delay  his  creditors, 
and  that  the  assignee  was  guilty  of  a  breach  of  faith  in  the  management  of  the 
assets ;  and  sought  to  set  aside  the  assignment,  and  to  render  the  assignee  per- 
sonally liable.  It  also  alleged  that  the  debtor  had,  at  various  other  times, 
made  several  other  conveyances,  in  fraud  of  creditors,  to  various  persons 
made  defendants  in  the  action,  which  it  also  sought  to  have  set  aside ;  but  it 
did  not  show  any  connection  between  the  various  conveyances,  or  any  privity 
or  concert  of  action  among  the  various  transferees. 

Held,  upon  the  demurrer  of  the  assignee,  that  the  various  transferees  could  not 
be  joined  in  one  action,  and  that  several  causes  of  action  had  been  improperly 
united.* 

Appeal  from  order  overruling  demurrer  to  the  complaint. 

This  was  a  creditor's  action,  brought  by  the  plaintiffs  against 
the  defendant  Stryker,  their  judgment  debtor,  and  others,  his 
assignees  and  grantees. 

The  complaint  sought  to  set  aside  a  general  assignment  which 
had  been  made  by  Stryker  to  the  defendant  Manning,  in  trust 
for  the  benefit  of  the  creditors  of  Stryker,  bearing  date  Decem- 
ber 26,  1854,  on  the  ground  that  the  same  was  made  with  the 


*  See,  to  similar  effect,  The  Lexington  &  Big  Sandy  Railroad  Company  v.  Good- 
man, 5  Ante,  493. 
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intent  to  hinder,  delay,  and  defraud  the  creditors  of  Stryker. 
The  complaint  also  charged  a  fraudulent  transfer  of  property  by 
Stryker  to  his  wife,  Catherine  Stryker,  and  sought  a  judgment 
against  her,  declaring  such  transfer  fraudulent  and  void.  The 
complaint  also  charged  a  fraudulent  conveyance  of  real  estate, 
to  have  been  made  by  Stryker  to  his  mother,  Sabina  Stryker,  in 
1843 ;  and  a  further  fraudulent  conveyance  of  real  estate  to  her, 
by  him,  in  1853 ;  and  sought  to  set  aside  both  those  convey- 
ances as  fraudulent.  It  also  charged  a  fraudulent  transfer  of 
personal  property  to  have  been  made  by  him  to  her  in  1854. 
The  complaint  also  charged  against  the  defendant  Manning  a 
breach  of  his  trust,  in  executing  the  assignment  mentioned,  and 
sought  to  render  him  liable  to  the  plaintiffs  upon  that  ground. 

The  defendant  Manning  demurred  to  the  complaint,  assigning 
as  grounds  thereof : 

"  1.  That  several  causes  of  action  have  been  improperly  united 
therein. 

"  2.  That  the  matters  stated  in  the  complaint  in  relation  to  the 
assignment  to  Manning  are  separate  and  distinct  from  the  other 
matters  set  forth  in  the  complaint. 

"  3.  That  the  defendant  Manning  has  no  connection  whatever 
with  the  matters  and  causes  of  action  set  forth  in  the  complaint, 
other  than  such  as  relate  to  or  grow  out  of  the  said  assignment, 
and  the  proceedings  under  it." 

Judgment  at  special  term  was  given  for  the  plaintiffs  on  the 
demurrer,  and  the  defendant  appealed. 

S.  L.  Manning,  for  the  defendant  Manning,  appellant. 
J.  E.  Dewey,  for  the  plaintiffs,  respondents. 

BY  THE  COURT.* — MASON,  J. — The  rule  was  well  settled  in 
equity,  prior  to  our  new  Code  of  Procedure,  that  where  a  bill 
was  filed  concerning  things  of  a  distinct  nature,  against  several 
persons,  it  was  demurrable.  The  uniting  in  one  bill  of  several 
matters,  perfectly  distinct  and  unconnected,  against  one  defend- 
ant, or  the  demand  of  several  matters  of  a  distinct  and  indepen- 
dent nature  against  several  defendants  in  the  same  bill,  was  not 
admissible,  and  furnished  good  cause  of  demurrer.  (Story's 

*  Present,  Gray,  Mason,  and  Balcom,  JJ. 
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JEq.  PI.,  §§  271,  530,  540,  541,  545,  610  ;  Cooper's  Eq.  PI.,  182  ; 
Mitfard^s  JEq.  PL,  181,  by  Jeremy,  and  n.  •  Hester  v.  Weston, 
1  Vern.,  463  ;  Dillery  v.  Doig,  2  Ves.  Jr.,  486 ;  Whaling  v.  Daw- 
son,  2  Schoales  &  L.,  367  ;  Saxton  v.  Davis,  18  Ves.  72.) 

The  plaintiffs'  counsel  relies  upon  Brinkerhoof  v.  Brown  (6 
John.  Ch.  R.,  139),  and  Fellows  v.  Fellows  (4  Cow.,  682),  and 
Hammond  v.  Hudson  River  Iron  &  Machine  Company  (20 
Barb.,  378).  The  case  at  bar  seems  to  me  to  be  distinguish- 
able from  those  cases.  In  the  case  of  Brinkerhoof  v.  Brown 
there  was  a  continued  act  of  fraud  affecting  seven  of  the  defend- 
ants ;  there  was  a  series  of  acts  on  the  part  of  the  persons  con- 
cerned in  that  Genesee  Company,  all  produced  by  the  fraudulent 
intent,  and  terminating  in  the  deception  and  injury  of  the  plain- 
tiffs. There  was  a  connected  series  of  acts,  all  intended  to  de- 
fraud and  injure  th$  plaintiffs,  and  in  which  all  of  the  defendants 
were  more  or  less  concerned,  although  not  jointly  in  each  act, 
and  the  chancellor  held  the  bill  properly  filed  against  them  all 
jointly,  for  the  reason  that  they  performed  different  parts  in  but 
one  and  the  same  drama.  He  held  it  to  be  one  entire  perform- 
ance, in  which  they  all  helped  to  carry  out  a  part  only  marked 
by  different  scenes  in  which  they  appeared  in  the  drama.  He 
held  it  to  be  one  entire  thing  ;  and  this  was  so,  for  the  only  ob- 
ject of  the  bill  was  the  due  application  of  the  capital  of  the 
Genesee  Company  to  the  payment  of  the  plaintiffs'  judgments. 
The  subject  of  the  bill,  and  the  only  matter  in  litigation,  was 
the  fraud  charged  in  the  creation,  management,  and  disposition 
of  that  capital,  and  in  which  charge  all  the  defendants  were  im- 
plicated in  a  greater  or  less  degree. 

In  the  case  of  Fellows  v.  Fellows  (4  Cow.,  682),  the  facts 
stated  in  the  bill  warranted  the  court  in  holding  that  the  defend- 
ants were  all  jointly  liable — that  they  were  all  parties  and  con- 
federates in  the  frauds  (see  p.  707) ;  and  Senator  Golden  places 
his  opinion  upon  the  ground  that  the  answer  did  not  deny  that 
they  were  confederates  and  acted  in  concert  (see  p.  709) ;  and 
he  holds,  if  this  had  been  denied,  he  would  have  no  hesitation  in 
deciding  that  the  suit  against  the  defendants  jointly  could  not 
be  maintained  (see  p.  709).  And,  besides,  there  was  another 
ground  on  which  the  case  was  placed.  It  is  alleged  in  the  bill 
that  the  notes  were  transferred,  and  the  conveyances  made,  to 
secure  them  as  the  effects  of  John  Fellows,  and  it  is  averred  that 
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they  held  the  lands  for  his  use  and  benefit :  and  these  charges 
were  not  denied,  and  therefore,  stood  admitted  by  the  demurrer ; 
and  the  court  held  that  the  defendants,  therefore,  held  the  prop- 
erty as  trustees  for  him  (pp.  709,  710).  It  was  also  averred  in 
the  bill  that  the  defendants  all  aided  and  advised  the  father,  and 
took  from  him  voluntary  conveyances  of  different  portions  of  all 
his  property  without  paying  any  consideration,  and  each  of  them 
knowing  that  such  transfers  were  made  with  a  view  to  defraud ; 
and  the  court  were  right,  therefore,  in  holding  that  the  defend- 
ants were  jointly  concerned  in  practising  the  fraud.  The  case 
of  Hammond  v.  The  Hudson  River  Iron  &  Machine  Company, 
and  Mears  v.  Beach  (20  Barb.,  378),  is  nowise  analogous,  and 
the  case  decides  nothing  which  can  control  the  present  case.  In 
the  case  at  bar  there  is  no  combination  or  confederacy,  between 
the  defendants,  alleged.  There  is  no  allegation  in  the  complaint' 
that  any  one  of  the  three  defendants,  to  whom  conveyances  and 
transfers  of  property  were  made,  was,  in  the  least,  cognizant  of 
the  transfers  to  the  others,  or  that  the  defendants  acted  at  all  in 
concert.  On  the  contrary,  one  of  the  fraudulent  conveyances  to 
Sabina  Stryker  is  alleged  to  have  been  made  in  1843,  while  the 
assignment  to  Manning  is  alleged  to  have  been  made  in  1854  ; 
and  the  fraudulent  transfers  and  conveyances  to  his  wife,  Cath- 
erine Stryker,  is  alleged  to  have  been  made  in  1853,  and  the 
complaint  leaves  each  of  the  parties  in  ignorance  of  the  doings 
of  the  others,  and  no  connection  or  confederacy  is  pretended 
between  them.  There  is  no  joint  liability  of  the  defendants,  and 
the  demurrer  is  well  taken,  on  the  ground  that  several  causes  of 
action  have  been  improperly  united  (Code,  §  144).  But  the 
167th  section  of  the  Code  is  decisive  upon  this  subject ;  there  is 
a  limit  placed  upon  the  plaintiff's  right  to  unite  different  causes 
of  action.  That  section  declares  that  the  causes  of  action,  so 
united,  must  all  belong  to  one  of  the  classes  specified  in  the  sec- 
tion, and  must  affect  all  the  parties  to  the  action,  &c.  Now,  I 
would  ask  how  the  cause  of  action  against  Sabina  Stryker  for 
receiving  a  fraudulent  convej'ance  of  real  estate  in  1843,  and 
the  subsequent  fraudulent  conveyances  in  1853,  can,  in  the 
least,  affect  the  assignment  which  was  made  to  Manning  in 
1854,  or  how  it  can  affect  the  cause  of  action  founded  upon 
Manning's  breach  of  his  trust  duties  as  assignee ;  or  how  can 
the  fraudulent  conveyances  and  tranfers  of  property,  made  by 
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Stryker  to  his  wife  in  1853,  affect  Manning,  as  trustee  under  the 
assignment,  or  the  assignment  itself?  Manning,  upon  the  com- 
plaint as  framed,  cannot  be  affected  by  the  transfers  of  property 
to  Sabina  or  Catherine  Stryker.  The  order  appealed  from  should 
be  reversed. 


GRISWOLD  a.  FOWLER. 

Supreme  Court,  Second  District;  General  Term,  Dec.,  1857. 

FORECLOSURE. — PARTIES. — WHEN  DEED  ABSOLUTE  IN  TERMS  MAY 
BE  PROVED  TO  BE  A  MORTGAGE. 

The  mortgagor  conveyed  the  equity  of  redemption  to  a  third  party  by  a  deed 
absolute  in  its  terms,  and  containing  a  covenant  on  the  part  of  the  grantee  that 
he  -would  assume  and  pay  the  mortgage ;  six  months  afterwards  he  made  a 
general  assignment  for  the  benefit  of  creditors ;  seven  months  after  the  first 
conveyance  he  executed  and  delivered  to  the  grantee  in  that  conveyance  an 
instrument  releasing  him  from  his  assumption  of  the  mortgage,  which  release 
was  then  recorded  ;  and  a  few  days  afterwards  a  foreclosure  action  was  com- 
menced on  the  mortgage.  The  grantee  was  made  a  party  to  this  action,  but 
the  assignee  for  benefit  of  creditors  was  not.  Eighteen  months  subsequently, 
and  after  judgment,  and  postponement  of  sale  by  consent,  and  shortly  before 
actual  sale,  the  grantee  executed  and  delivered  to  the  mortgagor  an  instrument 
declaring  the  deed  to  have  been,  although  absolute  in  terms,  intended  merely 
as  security  for  the  payment  of  a  debt  due  from  the  mortgagor  to  the  grantee, 
and  covenanting  to  hold  the  premises  only  as  such  security,  and  upon  payment 
to  reconvey. 

Held,  that  the  deed  could  not  be  considered  as  a  mortgage,  the  delay  and  the 
nature  of  the  evidence  marking  it  with  suspicion  ;  and  that  therefore  the  as- 
signee was  not  a  necessary  party  to  the  foreclosure  action,  and  the  proceedings 
were  not  irregular  because  the  plaintiffs  had  refused  to  join  him. 

It  seems,  that  if  the  deed  had  been  properly  proved  to  have  been  defeasible, 
the  assignee  would  have  been  a  necessary  party,  although  the  assignment  wa3 
not  recorded  till  after  the  commencement  of  the  foreclosure  action.  The  case 
of  Hall  v.  Nelson  (23  Barb.,  98),  as  to  this  point,  approved. 

Appeal  from  an  order  of  the  special  term,  requiring  the  pur- 
chaser of  mortgaged  premises  at  a  foreclosure  sale  to  complete 
his  purchase. 

In  May,  1853,  the  defendant  Fowler  gave  to  the  plaintiffs  a 
mortgage  for  $52,890,  on  a  tract  of  land,  containing  upwards  of 
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thirty-five  acres,  situate  in  Richmond  county.  He  afterwards 
sold  small  portions  of  the  land  to  different  individuals.  On 
January  6,  1855,  he  conveyed  the  whole  of  the  residue  of  the 
premises  to  Joseph  T.  Crowell,  by  a  deed  absolute  in  form,  de- 
scribing them  as  subject  to  the  plaintiffs'  mortgage ;  and  Crow- 
ell,  by  the  terms  of  the  deed,  assumed  the  mortgage,  and  un- 
dertook to  pay  it.  Very  shortly  after  its  date,  this  conveyance 
was  recorded  as  a  deed  in  the  office  of  the  clerk  of  Richmond 
county.  On  June  18,  1855,  Fowler  executed  and  delivered  to 
H.  W.  Robinson  a  general  assignment  of  all  his  estate,  real  and 
personal,  for  the  benefit  of  his  creditors.  On  July  21, 1855, 
Fowler  executed  and  delivered  to  Crowell  an  instrument  releas- 
ing him  from  his  assumption  of  the  mortgage,  which  release 
was  duly  recorded  on  July  27, 1855. 

The  present  action  was  commenced  on  August  3, 1855,  by  the 
plaintiffs,  the  mortgagees,  for  the  purpose  of  foreclosing  the 
mortgage.  Fowler  was  made  a  defendant,  as  the  obligor,  and 
Crowell  and  his  wife  as  the  owners  of  the  land.  And  all  other 
persons  were  joined  as  defendants,  who  appeared  from  the  rec- 
ords of  the  county  to  have  any  interest  in,  or  incumbrance  on 
the  lands.  The  usual  judgment  of  foreclosure  and  sale  was 
obtained  on  December  31,  1855,  and  the  property  was  soon  af- 
terwards advertised  for  sale.  The  sale  was,  however,  postponed, 
and  did  not  take  place  till  April  14,  1857,  when  John  R.  Tatem 
became  the  purchaser  of  the  premises  for  $63,700.  He  paid 
down  ten  per  cent,  of  the  purchase  money,  but  subsequently  re- 
fused to  complete  his  purchase  ;  and  the  plaintiffs  moved  at 
special  term  to  compel  him  so  to  do. 

In  opposition  to  the  motion,  there  was  read  a  copy  of  an  in- 
strument executed  by  Crowell  to  Fowler,  dated  February  16, 
1857,  acknowledged  March  7,  1857,  and  on  the  same  day  re- 
corded as  a  deed  in  the  ofiice  of  the  clerk  of  Richmond  county. 
This  instrument  refers  to  the  deed  from  Fowler  to  Crowell,  by 
its  date  and  place  of  record,  and  recites  that  "  said  deed,  al- 
though absolute  in  its  terms,  was  intended  merely  as  a  security 
to  the  said  Joseph  T.  Crowell,  for  the  payment  to  him  by  the 
said  Isaac  Y.  Fowler  of  the  sum  of  $7000,  in  which  said  Fow- 
ler was  and  is  indebted  to  him."  Crowell  then  covenants  and 
agrees  with  Fowler,  his  heirs  and  assigns,  and  also  with  Rob- 
inson, the  assignee  of  Fowler,  "  that  he  has  held,  and  does  hold, 
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debt  i  For  one,  before  such  an  interest  should  be  allowed  to 
defeat  such  a  suit  as  this,  and  under  such  circumstances,  I  think 
the  parties  should  be  held  to  some  strictness  of  proof.  They 
Dtight  to  make  out  at  least  a  prima  facie  case ;  such  that,  if 
unanswered  and  unexplained,  a  jury  would,  when  it  should  be 
presented  to  them,  upon  a  trial,  be  bound  to  find  in  favor  of  the 
claimant.  It  is  not  fit  that  parties,  whose  rights  have  been 
barred  for  months  or  years  by  a  judgment  of  foreclosure,  should 
be  allowed  to  reinstate  their  claims,  by  such  loose,  inconclusive 
statements  of  what  may  perfectly  well  be  ex  post  facto  agree- 
ments, concocted  for  the  very  purpose  of  evading  the  decree. 

There  is  no  case  in  the  books  of  this  State  where,  on  such 
proofs  as  are  here  presented,  an  absolute  deed  has  been  held  to 
be  a  mortgage.  But,  in  all  the  cases,  the  agreement  constituting 
the  defeasance  has  been  shown  to  have  been  contemporaneous 
with  and  a  part  of  the  conveyance.  (See  15  Johns.,  205  ;  18  Id., 
169 ;  8  Wend.,  641 ;  9  Id.,  227 ;  14  Id.,  63 ;  21  Id.,  36 ;  2 
Johns.  Ch.  E.,  189 ;  4  Id.,  167 ;  2  Cow.,  324 ;  1  Paige,  202- 
208  ;  5  Id.,  9 ;  4  Seld.,  416.) 

The  only  case  in  which  such  evidence  has  been  admitted  is 
that  of  "Webb  v.  Rice  (1  Hill,  606),  which  was  reversed  on 
Error  (6  Ib.,  219).  It  is  proper  to  say,  however,  that  the  char- 
acter of  the  evidence  admitted  at  the  trial  was  not  adverted  to 
in  the  Court  of  Errors.  JSTor,  indeed,  could  it  have  been.  For 
the  decision  went  upon  the  ground  that  no  parol  evidence  was 
admissible  in  a  court  of  law  to  show  that  a  deed  absolute  on  its 
face  was  intended  as  a  mortgage. 

These  considerations  seemed  to  me,  at  the  special  term,  as 
they  still  seem,  a  sufficient  reason  for  overruling  the  objection  to 
the  title,  and  granting  the  plaintiffs'  motion.  In  this  view  my 
brethren  concur.  And  upon  this  ground  we  are  all  of  opinion 
that  the  order  appealed  from  must  be  affirmed. 

But  such  an  order,  founded  only  on  that  ground,  would  not 
have  finally  disposed  of  the  real  difference  between  these  par- 
ties. If  further  evidence  existed,  and  the  omission  to  adduce  it 
on  the  previous  motion  had  arisen  from  inability  to  obtain  it,  or 
from  surprise  or  excusable  inadvertence,  the  purchaser  might, 
on  the  proper  affidavits,  have  obtained  leave  to  renew  his  motion. 
It  was,  therefore,  proper  to  examine  the  question  at  special 
term,  on  the  supposition  that  the  purchaser  has  established  the 
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L.  K.  Miller,  for  plaintiffs,  respondents. 

J.  Van  Bwren,  for  the  purchaser,  the  appellant. 

BY  TIIE  COURT.* — BIRDSEYE,  J. — When  this  case  was  before 
me  at  the  special  term,  I  thought  that,  admitting  the  legal  posi- 
tions contended  for  by  the  purchaser  to  be  sound,  he  had  failed 
to  establish  the  main  fact  on  which  he  relied,  viz. :  that  the 
deed  from  Fowler  to  Crowell  was,  at  the  time  of  its  execution 
and  delivery,  understood  and  agreed  to  be,  not  an  absolute  con- 
veyance, but  a  mere  security  for  the  payment  of  money,  and 
intended  to  operate  as  a  mortgage.  A  careful  reconsideration 
of  the  evidence  has  confirmed  that  opinion.  Upon  the  whole 
case,  I  am  satisfied  that  the  objection  set  up  to  this  title  is  the 
result  of  a  scheme  devised  long  after  the  judgment  of  foreclo- 
sure, and  for  the  purpose  of  rendering  it  ineffectual. 

Fowler,  who  must  have  been  the  best  witness  to  the  necessary 
facts,  if  they  existed,  is  silent  as  to  the  transaction.  Crowell, 
who  does  speak,  says  but  little,  .and  what  he  says  is  as  remark- 
able as  what  he  omits  to  say.  There  is  an  utter  indefiniteness 
as  to  the  time  when  the  alleged  intention,  that  this  deed  should 
be  merely  a  security,  was  formed,  or  between  whom  it  existed, 
or  in  what  manner  it  was  to  operate  as  such  security.  He 
merely  says,  reading  his  affidavit,  and  his  certificate  or  covenant 
together,  that  the  deecl  was  intended  merely  as  a  security  for 
the  payment  of  a  debt.  He  does  not  say  that  such  an  intention 
existed  at  the  time  of  the  execution  and  delivery  of  the  deed ; 
that  it  was  agreed  to  by  both  the  grantor  and  grantee,  and 
formed  a  part  of  the  transaction  of  making  and  receiving  the 
conveyance.  Unless  such  was  the  fact,  no  one  will  pretend 
that  the  deed  can  be  made  any  thing  but  what  it  purports  to  be,, 
an  absolute  conveyance.  And  yet,  could  Crowell  be  punished 
for  a  perjury  in  stating  what  he  has  done  on  this  motion,  if  it 
should  hereafter  appear  that  the  intention  he  speaks  of  was 
formed  subsequent  to  the  delivery  of  the  deed,  or  at  any  rate 
that  it  was  not  then  expressed  as  constituting  any  portion  of 
the  agreement  of  the  parties,  and  did  not  enter  into  the  transac- 
tion, as  it  took  place  ? 

Nor  is  it  stated  how  this  deed  was  to  operate  as  a  security. 

*  Present,  Harris,  Birdseye,  and  Emott,  JJ. 
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If  the  agreement  at  the  delivery  of  the  deed,  though  presently 
foraied,  was  merely  that  the  grantee  would  reconvey  the  lands, 
if  paid  a  certain  sum  of  money,  previously  due  to  him  as  a 
debt  from  the  grantor,  it  would  not  convert  the  absolute  con- 
veyance into  a  mortgage.  The  grantor  would,  in  such  a  case, 
have  to  rely  on  the  personal  agreement  of  his  grantee.  If  per- 
formance could  not  be  obtained,  he  must  take  instead  damages 
for  the  non-performance.  All  the  features  of  this  case  warrant 
the  belief  that,  for  one  or  both  of  these  reasons,  the  deed  did 
transfer  to  Crowell  the  title  to  the  lands  described,  so  that  they 
were  duly  foreclosed  in  his  hands  by  the  judgment  in  this  ac- 
tion. The  deed  was  absolute  in  its  terms  :  it  bound  Crowell  to 
assume  and  pay  the  prior  mortgage  of  the  plaintiffs,  which  then 
amounted  to  nearly  $60,000.  A  most  singular  way  of  securing 
a  debt  of  $7000,  to  become  liable  for  another  of  more  than 
$50,000.  It  was  recorded  as  a  deed.  Fowler  subsequently  as- 
signed all  his  property  for  the  payment  of  his  debts.  But  nei- 
ther he  nor  his  assignee  then,  or  for  many  months  thereafter, 
supposed  that  he  possessed,  or  had  conveyed  to  the  latter,  any 
interest  in  these  lands.  More  than  a  month  after  the  convey- 
ance, and  just  before  the  commencement  of  this  suit,  Fowler 
gave  to  Crowell  a  release  from  his  assumption  of  the  plaintiffs' 
mortgage.  This  release  seems  to  have  been  designed  to  relieve 
Crowell  from  his  liability  for  the  large  mortgage  debt  in  the 
action  just  about  to  be  brought.  In  July,  1856,  more  than  six 
months  after  the  recovery  of  the  judgment  herein,  more  than  a 
year  after  the  assignment,  and  more  than  eighteen  months  after 
the  deed  to  Crowell,  Fowler  procured  a  postponement  of  the 
sale  of  the  mortgaged  premises.  He  then  gave  a  stipulation,  in 
his  own  name  (he  being  an  attorney  of  this  court),  but  signed  it, 
"  for  self  and  J.  T.  Crowell  and  wife."  The  terms  of  this  paper 
are  significant.  It  recites  that  the  plaintiffs  had  (and  obviously 
at  the  request  of  Fowler  and  Crowell)  agreed  to  postpone  the 
sale  to  the  15th  of  August  then  next.  In  consideration  of  such 
postponement,  it  is  then  stipulated  that,  in  case  the  action  is  not 
settled  by  the  15th  of  August  next,  "the  sale  shall  proceed  at 
that  or  any  other  time,  and  in  such  manner  and  in  such  form,  as 
to  the  whole  or  any  part  thereof,  as  the  plaintiffs  may  elect, 
without  interference  on  our  part,  provided  only  that  the  lands 
•conveyed  before  the  commencement  of  this  action,  the  deeds  of 
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which  are  recorded,  shall  be  last  sold,  as  directed  in  the  decree." 
This  last  clause  clearly  refers  to  conveyances  made  by  Fowler, 
of  lots  or  subdivisions  of  the  mortgaged  premises,  to  different 
persons  who  had  equities  entitling  them  to  have  their  lots  re- 
leased from  the  mortgage,  if  the  sale  of  the  residuum  of  the 
property  mortgaged  would  satisfy  the  plaintiffs'  debt.  But  it  is 
apparent  that  Fowler,  in  thus  stipulating  for  Crowell,  acted  for 
him  as  the  owner  of  the  lands.  He  treated  himself  as  the  party 
liable  for  the  mortgage  debt,  and  Crowell  as  the  party  who  had 
that  interest  in  the  lands  which  was  to  be  most  affected  by  giv- 
ing up  the  right  to  have  them  sold  in  lots.  There  is  no  allusion 
to  Fowler's  assignee,  or  any  interest  on  his  part  in  the  premises. 
I  think  this  stipulation  could  not  have  been  given,  if,  up  to  that 
time,  Fowler  had  ever  entertained  the  idea  that  his  deed  to 
Crowell  was  merely  a  security  and  defeasible,  so  that  the  fee  of 
the  land  remained  in  him  and  passed  to  his  assignee.  ' 

It  is  obvious,  moreover,  that  Fowler,  when  he  gave  this  deed 
to  Crowell,  was  insolvent,  and  the  demands  then  existing  against 
him  were  rapidly  ripening  into  judgments.  That  fact  affords 
abundant  reason  for  desiring  to  have  the  title  to  these  lands  held 
absolutely  by  a  third  person,  though  with  whatever  secret 
understanding  as  to  a  reconveyance  the  parties  may  have  chosen 
to  make.  Now,  if  to  all  these  circumstances  be  added  the  fact, 
that  this  supposed  claim  of  the  assignee  slept  for  a  year  and  a 
half  after  the  assignment,  and  a  year  after  the  judgment  in  this 
action,  and  until  other  expedients  for  preventing  a  sale  had  been 
exhausted,  I  can  see  no  room  for  doubt,  that  the  cautious  reticent 
style  of  Crowell's  affidavit  was  deliberately  adopted,  for  the 
reason  that  truth  would  not  permit  the  making  of  broader  alle- 
gations. For  there  is  nothing  in  all  these  papers  which  shows 
affirmatively  that  either  Crowell,  or  Fowler,  or  Robinson  the 
assignee,  ever  dreamed,  until  about  the  time  of  recording  the 
assignment  in  February,  1857,  of  the  existence  of  such  an  inte- 
rest in  the  latter  as  is  now  set  up.  Nor  can  I  help  remarking 
that  the  form  of  the  covenants  in  Crowell's  agreement  of  Febru- 
ary 16,  1857,  with  Fowler,  tends  to  .the  same  conclusion.  For 
why  was  it  not  sufficient  to  have  declared  that  the  original 
agreement  of  defeasance  existed  and  formed  part  of  the  convey- 
ance ?  Why  add  the  express  covenants  to  hold  the  lands  only 
by  way  of  security,  and  to  reconvey  them  on  payment  of  the 
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the  said  title  to  said  premises  only  by  way  of  security  as  afore- 
said ;  that  the  said  deed  and  the  title  conveyed  to  him  shall  be 
held  only  by  way  of  security  for  the  repayment  of  the  amount 
so  as  aforesaid  due  to  him  from  the  said  Fowler ;  and  that  upon 
the  repayment  of  said  amount  he  will  release  or  reconvey  the 
said  premises,  and  all  his  title  and  interest  therein,  with  a  cove- 
nant against  his  own  acts,  to  the  said  Fowler,  or  his  assignee 
legally  entitled  to  such  reconveyance." 

An  affidavit  of  Crowell's  was  read,  in  which  he  states,  after 
referring  to  this  instrument,  "  that  the  recitals  and  allegations 
therein  contained  are  true." 

An  affidavit  of  Robinson's  was  also  read,  in  which  he  stated 
the  assignment  to  him  ;  that  some  time  after  the  delivery  of  the 
assignment  to  him,  but  how  soon  he  could  not  state,  he  was  in- 
formed that  this  action  had  been  commenced,  and  from  some 
source  derived  the  information,  which  he  has  since  ascertained 
to  have  been  incorrect,  that  the  action  had  been  commenced 
prior  to  the  delivery  of  the  assignment  to  him  ;  that  he  was  not 
informed  till  a  considerable  time  afterwards,  but  how  long  he 
could  not  state,  that  the  deed  from  Fowler  to  Crowell  was  riot 
intended  as  an  absolute  conveyance,  but  merely  by  way  of  mort- 
gage ;  arid  that  these  circumstances  were  the  occasion  of  his  de- 
lay in  putting  the  assignment  on  record  in  Richmond  county. 
The  assignment  was  recorded  in  that  county  on  January  26, 
]  857.  From  about  that  period  the  assignee  seems  to  have  claim- 
ed an  interest  in  the  mortgaged  premises.  He  informed  the 
plaintiffs'  attorney  of  the  interest  which  he  thus  claimed,  and 
requested  to  fie  made  a  party  to  the  action,  which  was  re- 
fused. 

Notice  of  the  same  claim  was  duly  and  publicly  given  at  the 
time  of  the  sale ;  and  the  principal  objection  to  the  motion,  both 
at  the  special  and  general  term,  was  that  the  deed  to  Crowell 
was  in  fact  a  mortgage,  though  absolute  in  form  ;  that  Fowler 
was  therefore  the  owner  of  the  fee  of  the  land  at  the  time  of  his 
assignment  to  Robinson,  and  that  Robinson  was,  by  consequence, 
a  necessary  party  to  this  action,  so  that  the  failure  to  join  him 
as  a  party  rendered  defective  the  title  attempted  to  be  conveyed 
upon  the  sale. 

The  motion  was  granted  at  special  term,  and  the  purchaser 
ordered  to  complete  the  purchase.  From  this  order  he  appealed. 
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existence  of  an  agreement,  contemporaneous  with  the  deed,  that 
it  should  operate  as  a  mortgage. 

I  shall  proceed  to  express  my  views  of  the  case  in  this  aspect 
of  it ;  for  I  deem  this  point  fairly  presented.  But  my  brethren 
have  not  thought  it  necessary  for  them  to  examine  this  latter 
point ;  the  objections  to  the  motion  having  failed  for  want  of  a 
foundation  in  fact.  It  must,  therefore,  be  understood  that  for 
the  residue  of  this  opinion  my  brethren  are  not  responsible. 

In  my  previous  examination  of  this  case  I  was  strongly  in- 
clined to  agree  with  Mr.  Justice  Strong,  in  the  opinion  expressed 
by  him  in  Hall  v.  Nelson  (23  Barb.,  99),  as  to  the  necessity  of 
joining,  as  a  defendant  in  a  suit  to  foreclose  a  mortgage,  the 
party  who  held  an  unrecorded  conveyance  of  the  premises. 

I  thought  then,  as  I  think  still,  that  the  determination  of  that 
point  was  unnecessary  to  the  decision  of  that  case.  A  majority 
of  the  court  having  come  to  the  conclusion  that  the  county 
court  had  no  jurisdiction  whatever  of  the  action,  the  regularity 
of  the  proceedings  was  immaterial.  Whether  they  were  right 
or  wrong  in  point  of  form  could  be  of  no  moment,  if  the  county 
court  had  no  power  to  conduct  any  proceedings  whatever  in  the 
action. 

But  upon  a  more  attentive  examination  of  the  reasoning  of 
Mr.  Justice  Emott,  I  am  compelled  to  admit  its  accuracy  and 
force.  By  the  terms  of  the  statute  (Code,  §  132),  the  notice  of 
the  pendency  of  the  action  is,  from  the  time  of  its  filing  only, 
constructive  notice  to  a  purchaser  or  incumbrancer  of  the  prop- 
erty affected  thereby.  The  natural  meaning  of  these  words 
makes  them  apply  to  one  who  becomes  a  purchaser  or  incum- 
brancer subsequent  to  the  filing  of  the  notice.  I  think  that 
neither  the  terms  of  this  statute,  nor  those  of  the  recording  act, 
nor  the  decisions  of  courts  of  equity  in  regard  to  the  effect  of 
the  notice  of  Us  pendens,  warrant  the  extension  of  the  provision, 
so  as  to  make  the  filing  of  the  notice  constructive  notice  to  those 
who  have  previously  purchased,  but  have  omitted  to  record 
their  conveyance.  The  recording  of  the  previous  conveyance  is 
not  a  purchase.  The  prudent  purchaser  of  landed  property 
would  make  search  for  incumbrances  at  the  time  of  taking  his 
conveyance  rather  than  at  the  time  of  putting  it  on  record. 

I  think,  too,  that  the  opinion  of  Mr.  Justice  Strong,  on  this 
point,  is  open  to  criticism  to  an  extent  very  unusual  with  that 
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acute  and  learned  judge.  Upon  a  careful  examination,  does  he 
not  assume  the  point  to  be  proved,  in  saying  that  when  the 
holder  of  a  mortgage  of  real  estate  institutes  proceedings  in 
equity  to  foreclose  it,  he  is  bound  to  include,  as  defendants,  all 
who  are  known  to  him,  by  a  knowledge  either  actual  or  pre- 
sumptive, to  have  a  title  to,  or  lien  upon  the  equity  of  redemp- 
tion? Upon  what  principle  is  the  duty  of  joining  parties  as 
defendants  limited  by  the  knowledge  of  the  plaintiff,  either 
actual  or  constructive  of  their  rights,  instead  of  extending  to  all 
who  have  in  fact  the  right  to  redeem,  whether  that  fact  be 
known  to  the  plaintiif  or  not  ? 

Again,  is  there  not  a  slight  want  of  precision,  when,  in  speak- 
ing of  this  obligation  to  join  the  parties  in  interest  as  defend- 
ants, it  is  called  a  right,  and  said  to  be  a  right  which  cannot  be 
affected  by  an  unrecorded  conveyance,  of  which  the  mortgagee 
has  no  actual  notice  ?  The  inconveniences  which  may  result 
from  holding  that  the  unregistered  owner  is  a  necessary  party 
to  the  foreclosure  suit,  will  no  doubt  be  very  considerable.  In 
case  parties  choose  to  take  advantage  of  the  rule,  they  may,  in 
fact,  render  a  foreclosure  almost  nugatory.  But  where  the  sense 
of  the  statute  is  plain,  the  court  cannot  change  its  meaning  by 
reason  of  obstructions  and  difficulties,  however  serious,  to  result 
from  following  it. 

The  legislature,  in  such  a  case,  must  interpose  to  remove  the 
inconveniences  to  which  their  act  has  given  rise.  It  will  be 
enough  for  the  court  to  remove  those  which  result  from  the  acts 
of  the  court. 

I  think,  therefore,  that  if  Robinson,  the  assignee,  had  any 
subsisting  interest  in  the  premises  mortgaged,  when  the  action 
was  commenced,  he  was  a  necessary  party,  although  his  interest 
was  not  in  fact  known  to  the  plaintiff  or  his  attorney,  and  could 
not  be  ascertained  from  any  search,  however  diligent,  in  the 
records  of  the  county  clerk's  office.  Had  Robinson,  then,  any 
such  interest  ? 

The  purchaser  claims  the  right  to  show  that  he  had,  by  parol 
proof.  But  he  does  not  offer  to  show,  that  by  any  accident,  or 
fraud,  or  mistake,  a  conveyance,  which  was  intended  to  be 
merely  a, security  for  money,  has  in  fact  been  made  absolute  in. 
its  terms. 

It  is  upon  these  grounds  only,  that  the  text-books  put  the 
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right  to  introduce  parol  proof  of  the  defeasible  character  of  a 
conveyance  of  lands  (2  Story^s  Eq.  JUT.,  §  1018  ;  4  Kentfs  Com., 
142-143 ;  2  Fonblanquds  Eq.,  J.  3,  ch.  1,  §  5,  note  h}. 

The  same  reason  is  given  for  many  of  the  decisions  in  this 
State.  (See  Strong  v.  Stewart,  4  Johns.  Ch.  R.,  167;  1  Id., 
429 ;  Hopk.,  124 ;  12  Wend.,  61 ;  14  Id.,  67 ;  21  Id.,  38,  39; 
6  Hill,  219.) 

In  the  leading  case  of  Clark  v.  Henry  (2  Cow.,  324),  both  the 
chancellor  (p.  327),  and  Mr.  Justice  Sutherland  (p.  331),  give 
the  fraud  apparent  in  that  case  as  among  the  reasons  for  their 
decisions. 

It  is,  perhaps,  now  too  late  to  attempt  to  introduce  exceptions 
to  the  rule,  which  seems  to  have  been  extended  so  far  beyond 
the  reason,  as  almost  to  have  become  general,  that  parol  evi- 
dence is  admissible  to  prove  that  a  deed  absolute  in  its  terms  is 
in  fact  a  mortgage,  without  reference  to  fraud,  accident,  or  mis- 
take. In  reference  to  all  such  cases  as  Champlin  v.  Butler  (18 
Johns.,  169),  where  the  transfer  was  not  of  lands  but  of  chattels, 
or  such  cases  as  Clark  v.  Henry  (2  Cow.,  324),  where  there  was 
an  agreement  in  writing,  but  not  sufficiently  full  to  form  a  com- 
plete defeasance,  the  only  objection  to  the  admission  of  the  parol 
proof  is,  that  rule  of  evidence  which  excludes  oral  proof  to  con- 
tradict written  instruments, — a  rule  adopted  by  the  courts,  and  to 
a  certain  extent  subject  to  their  control. 

But  when,  as  here,  the  attempt  is  to  divest,  by  parol  proof,  the 
title  to  land  from  the  grantee,  and  re- vest  it  again  in  the  grantor, 
or  to  create  or  declare  a  trust,  concerning  the  lands,  in  the 
grantor,  the  statute"(2  Rev.  Stats.,  134.  §  6)  is,  in  my  humble 
judgment,  repealed.  There  is  no  deed  or  conveyance  in  writing. 
There  is  no  act  or  operation  of  law,  in  any  sense,  of  which  I  can 
conceive.  Though  there  may  be  said  to  be,  if  direct  fraud  is 
imputed,  or  if  a  design  to  take  a  fraudulent  advantage  of  an 
accident  or  mistake  is  charged.  I  am  therefore  constrained, 
though  with  reluctance,  and  much  distrust,  when  my  own  judg- 
ment is  set  against  so  many  apparent  authorities,  to  declare  that 
the  parol  proof  here  offered  is  inadmissible  to  show  that  the 
deed  from  Fowler  to  Crowell  was  defeasible,  that  the  title  passed 
to  Robinson  under  the  assignment,  and  that  he  is  a  necessary 
party  to  this  action. 

Such  proof  would  be  competent,  I  admit,  if  Crowell  had 
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attempted  to  defraud  Fowler,  by  converting  an  estate,  which 
they  had  mutually  agreed  should  be  upon  condition  and  subject 
to  redemption,  into  one  absolute.  But  nothing  of  that  kind  is 
pretended.  And  if  the  estate  is  lost  to  the  grantor  by  this  fore- 
closure, it  is  owing  to  his  own  acts,  in  placing  the  apparent  legal 
title  to  it  beyond  the  protection  of  any  rule  of  the  law.  The 
court  certainly  cannot  properly  extend  their  powers  to  protect 
such  an  interest  of  the  assignee,  when  for  a  year  and  a  half  after 
its  creation,  during  the  whole  progress  of  this  suit  to  judgment, 
and  the  efforts  to  enforce  that  judgment,  neither  Crowell,  nor 
Fowler,  nor  Robinson  was  aware  of  the  existence  of  such  a  right 
as  is  now  claimed. 

The  order  appealed  from  should,  on  both  these  grounds,  be 
affirmed  with  $10  costs. 
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New  York  Common  Pleas ;  Special  Term,  March,  1858. 
PARTNERSHIP  ASSIGNMENT. — APPOINTMENT  OF  RECEIVER. 

No  power  exists  in  any  number  of  partners  less  than  the  whole  to  make  a 
general  assignment  to  a  trustee  for  the  benefit  of  creditors,  even  without  prefer- 
ences. 

Such  an  assignment,  when  made  without  the  concurrence  or  consent  of  all  the 
partners,  is  absolutely  void. 

So  held,  in  an  action  brought  by  a  non-concurring  partner  for  a  dissolution  of 
an  insolvent  copartnership,  and  appointment  of  a  receiver  to  close  up  its 
affairs. 

Motion  for  appointment  of  a  receiver. 

In  January,  1857,  the  plaintiff  and  the  defendants  Schlieper 
and  Haarhaus  formed  a  copartnership  for  the  transaction  of  an 
importation  and  commission  business,  under  the  firm  name  of 
'"Wetter,  Schlieper  &  Haarhaus,"  to  continue  for  three  years. 
The  place  of  business  of  the  firm  was  at  the  city  of  New  York, 
where  the  partners  resided. 

In  May,    1857,   the  plaintiff  went   to  Europe,  temporarily,. 
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on  the  business  of  the  copartnership,  to  solicit  consignments. 
While  thus  occupied,  and  on  the  20th  of  October,  1857,  the  de- 
fendants Schlieper  and  Haarhaus  wrote  to  him  requesting  his 
immediate  return.  This  letter  reached  him  in  Germany,  No- 
vember 9th,  when  he  immediately  returned  to  the  city,  coming 
by  the  way  of  Switzerland,  and  arriving  here  December  14, 
1857.  His  intention  to  so  return  was  communicated  to  his  part- 
ners by  a  letter  written  about  the  9th  of  November,  and  which 
was  received  here  about  the  1st  of  December. 

On  December  5,  1857,  the  defendants  Schlieper  and  Haar- 
haus, without  the  knowledge  or  consent  of  the  plaintiff,  executed 
and  delivered  to  the  defendant  Bohnstedt,  a  general  assignment 
of  all  the  partnership  property  in  trust  for  the  benefit  of  the 
creditors  of  the  firm.  The  assignee  was  a  clerk  of  the  firm,  and 
a  resident  of  the  State  of  New  Jersey. 

The  plaintiff,  on  his  arrival,  repudiated  the  assignment,  and 
never  ratified  it  in  any  way. 

On  December  28,  1857,  this  action  was  commenced.  The 
complaint  alleged  the  facts  above  stated,  and  demanded  a  dis- 
solution of  the  copartnership,  an  accounting,  the  appointment 
of  a  receiver  of  the  partnership  assets,  and  also  that  the  at- 
tempted general  assignment  made  by  the  defendants  Schlieper 
and  Haarhaus,  be  declared  fraudulent  and  void. 

•A  temporary  injunction  having  been  ordered,  the  plaintiff 
asked  to  have  it  continued  until  the  final  determination  of  the 
action,  and  also  that  a  receiver  of  the  property  of  the  firm  be 
appointed. 

The  defendants  by  their  answers  denied  the  fraud  alleged 
in  the  complaint,  but  conceded  that  the  partnership  was  in- 
solvent. 

A.  F.  Smith,  for  the  plaintiffs. 

Albert  Mathews,  E.  V.  R.  Wright,  arid  James  Moncrief,  for 
the  defendants. 

HILTON,  J. — When  a  copartnership  has  become  insolvent,  no 
doubt  can  exist  as  to  the  power  of  a  court  of  equity,  upon  the 
application  of  either  partner  by  a  proper  complaint,  to  appoint 
a  receiver  to  take  charge  of  the  partnership  assets,  and  close 
up  its  affairs.  (Adams'  Doctr.  of  Eq.,  241,  243  ;  Story's  Eq. 
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Jur.,  §§  672,  673  ;  Law  v.  Ford,  2  Paige,  310 ;  Egbert  v.  Wood, 
5  /&.,  517,  525  ;  Story  on  Partn.,  228,  229  ;  Hitchcock  v.  St. 
John,  1  Hoffm,.,  511  ;  Martin  v.  Yan  Schaick,  4  Paige,  471.) 

The  motion,  therefore,  presents  the  question  :  Whether  th& 
execution  and  delivery  of  the  assignment  so  made  by  the  de- 
fendants Schlieper  and  Haarhaus,  purporting  to  convey  and 
transfer  all  the  partnership  assets  to  the  defendant  Bohnstedt,  in 
trust  for  the  creditors  of  the  firm,  can  be  considered  an  impedi- 
ment to  the  exercise  of  this  power  of  the  court,  and  prevent  it& 
granting  the  plaintiff  the  relief  he  asks  ? 

During  the  existence  of  a  partnership,  each  partner  is  clothed 
with  and  possesses  an  equal  and  general  power  and  authority  in 
behalf  of  the  firm  to  sell,  loan,  pledge,  or  dispose  of  its  effects 
and  property  in  any  manner  within  the  objects  of  the  partner- 
ship, or  necessary  or  proper  in  the  ordinary  prosecution  of  its 
business. 

By  the  act  of  copartnership,  each  partner  has  these  powers 
communicated  to  him ;  but  they  are  personal  to  himself,  and 
cannot  be  delegated  to  another  without  the  assent  or  concur- 
rence of  his  copartners.  (3  Kent's  Com.,  40  ;  Story  on  Partn., 
§§  101,  102  ;  Colly er  on  Partn.,  §  384 ;  Egbert  v.  Wood,  3 
Paige,  517,  525  ;  Ha-vens  v.  Hussey,  5  Ib.,  30  ;  Fisher  v.  Mur- 
ray, 1  E.  D.  Smith,  C..P.  R.,  341 ;  Mabbett  v.  White,  2  Kern., 
442.) 

No  other  powers  should  be  implied  except  such  as  are  sanc- 
tioned by  the  usages  of  the  trade  or  business  in  which,  they  may 
be  engaged.  (Hayes  v.  Heyer,  3  Sandf.,  297  ;  Hitchcock  v. 
St.  John,  1  Hoffm.,  511 ;  Fisher  v.  Murray,  1  E.  D.  Smith,  C. 
P.  R.,  341,  344.) 

Upon  these  views  of  the  powers  of  each  partner,  it  has  been 
frequently  decided  that  an  assignment  made  to  a  trustee,  of  all 
the  partnership  assets  for  the  benefit  of  the  creditors  of  the  firm, 
but  giving  preferences  to  certain  creditors  over  others,  is  void ; 
unless  made  with  the  assent  or  concurrence  of  all  the  copart- 
ners ;  on  the  ground  that  authority  to  make  such  an  instru- 
ment is  not  implied  by  the  act  of  copartnership  or  the  copart- 
nership relation,  and  consequently  cannot  be  inferred  or  pre- 
sumed. (Anderson  v.  Tompkins,  1  Brock.,  456  ;  Harrison  v. 
Strong,  5  Cranch,  289  ;  Havens  v.  Hussey,  5  Paige,  30 ;  Dem- 
ming  v.  Cobb,  3  Sandf.,  284 ;  Fisher  v.  Murray,  1  E.D.  Smith, 
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C.  P.  R .,  341 ;  Kemp  v.  Carnley,  3  Duer,  1 ;  Haggerty  v.  Gran- 
ger, 15  How.  Pr.  R.,  243  ;  Everson  v.  Gehrman,  1  Abbotts' 
Pr.  R.,  167,  S.  C.,  10  How.  Pr.  E.,  301 ;  Dana  v.  Lull,  37 
Verm.,  390.) 

Now,  if  the  power  does  not  exist  in  any  number  of  partners 
less  than  the  whole  to  make  such  an  assignment,  giving  prefer- 
ences, by  what  process  of  reasoning  can  it  be  determined  that 
any  one  partner  can  vest  the  entire  partnership  assets  in  a  trustee 
by  an  assignment,  as  in  this  case,  without  preferences  ? 

By  either  assignment,  if  valid,  the  whole  property  of  the  firm 
is  wrested  from  the  non-concurring  partners  against  their  will, 
placed  in  the  possession  and  under  the  sole  control  of  a  trustee  in 
whose  selection  they  have  had  no  voice,  the  business  of  the  firm 
wholly  suspended,  and  the  copartnership  itself  virtually  dis- 
solved. 

A  careful  examination  of  the  elementary  works  treating  of  the 
law  of  partnership,  and  of  the  decisions  cited,  fails  to  show  that 
this  power  exists  in  either  case. 

Courts  should  not  imply  authority  of  this  extraordinary  char- 
acter, unless  the  parties  intended  to  grant  it ;  and  it  never 
should  be  presumed  unless  the  evidence  of  such  intention  be 
express  and  positive. 

For  the  reasons  thus  briefly  stated,  I  have  arrived  at  the  con- 
clusion that  the  assignment  by  Schlieper  and  Haarhaus,  without 
the  consent  or  concurrence  of  the  plaintiff,  is  absolutely  void, 
axd  no  obstacle  in  the  way  of  granting  the  plaintiff  the  relief 
sought  by  him  in  this  action.  It  therefore  follows  that  a  re- 
ceiver must  be  appointed  of  all  the  property  of  the  partnership 
of  "Wetter,  Schlieper  &  Haarhaus,  and  the  injunction  now  ex- 
isting continued  until  final  judgment. 

A  reference  to  appoint  such  receiver  will,  be  taken  to  Ham- 
ilton W.  Kobinson,  Esq.,  as  referee. 

Ordered  accordingly. 
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Court  of  Appeals;  March  Term,  1858. 

REQUISITES  OF  CASE  ON  APPEAL. 

Errors  at  the  trial  cannot  be  reviewed  except  upon  a  sufficient  case  or  exceptions. 

An  appeal  book  is  insufficient,  if  it  does  not  contain  a  case  or  exceptions,  presenting 
the  conclusions  of  fact  and  of  law,  and  a  proper  statement  of  the  questions  pre- 
sented, and  of  the  exceptions  to  rulings. 

Such  an  appeal  book,  although  it  contains  the  pleadings,  the  referee's  report,  the 
judgment,  and  notice  of  appeal,  presents  no  record  into  which  the  court  can 
look  for  the  reasons  and  ground  of  the  judgment,  or  to  find  errors,  if  any  there 
were,  at  the  trial;  and  when  those  parts  of  such  a  record  which  have  no  relation 
to  the  trial,  present  no  error,  the  Court  of  Appeals  will  affirm  the  judgment,  if 
it  be  appealable. 

Appeal  from  judgment  of  the  general  term  of  the  seventh 
district,  affirming  judgment  for  the  plaintiffs  on  the  report  of  a 
referee. 

The  facts  sufficiently  appear  in  the  opinion. 

£  II.  Northrup,  for  the  defendants,  appellants. 
R.  L.  Dorr,  for  the  plaintiffs,  respondents 

BY  THE  COURT. — COMSTOCK,  J. — This  cause  was  tried  by  a 
referee,  and  judgment  was  entered  on  his  report  in  favor  of  the 
plaintiff  for  $454.07  and  costs.  The  defendant,  without  making 
a  case,  appealed  to  the  Supreme  Court  at  general  term,  where 
the  judgment  was  affirmed.  He  then  appealed  to  this  court. 
The  judgment  in  its  nature  is  appealable,  because  it  is  a  deter- 
mination embraced  within  the  definition  of  the  llth  section  of 
the  Code  of  Procedure  ;  and  section  333  declares  that  an  appeal 
may  be  taken  to  the  Court  of  Appeals  in  the  cases  mentioned 
in  section  11.  But  it  is  one  thing  to  hold  that  a  judgment  can 
be  appealed  from,  and  quite  another  to  decide  that  the  supposed 
errors  occurring  at  the  trial  can  be  reviewed.  The  mode  of  re- 
view, where  it  is  sought  to  reverse  a  judgment  for  errors  at  the 
trial,  is  particularly  pointed  out  in  the  Code.  In  Hunt  ^..Bloomer 
(3  .Kern.,  341),  and  in  Johnson  v.  Wheelock  (3  Id.,  344),  the  sub- 
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ject  was  carefully  considered  by  this  court,  and  the  opinions  de- 
livered in  those  cases  were  approved  by  all  the  judges.  In  one 
of  the  cases  the  trial  had  been  by  the  court,  and  in  the  other  by 
a  referee,  and  we  held  that  in  either  mode  of  trial  a  review 
could  be  had  only  upon  a  case  made,  which  should  contain  the 
conclusions  of  fact  and  of  law,  with  a  proper  statement  of  the 
questions  presented,  and  the  exceptions  taken  to  the  rulings 
upon  the  points  of  law.  The  language  of  the  Code  is  indeed  so 
plain  that  it  may  well  occasion  surprise  that  there  should  be  any 
doubt  as  to  the  jyoper  practice.  Section  268,  in  reference  to 
trial  by  the  court,  declares  that  the  party  desiring  to  appeal  may 
prepare  a  case  or  exceptions,  in  settling  which  the  judge  must 
specify  the  facts  found  by  him,  and  his  conclusions  of  law,  and 
that  the  questions,  whether  of  fact  or  of  law,  can  only  be  re- 
viewed in  the  manner  prescribed  by  that  section.  Section  272, 
which  relates  to  trial  before  referees,  declares  that  trial  by 
referees  is  to  be  conducted  in  the  same  manner  as  trial  by 
the  court,  that  they  must  state  the  facts  found  and  the  conclu- 
sions of  law  separately,  and  their  decision  must  be  given  in  like 
manner,  and  may  be  excepted  to  and  reviewed  in  like  manner, 
but  not  otherwise,  and  they  may  in  like  manner  settle  a  case  on 
exceptions.  If  language  which  is  extremely  plain  can  mean 
any  thing,  a  trial,  whether  by  the  court  or  by  referees,  cannot 
be  reviewed  unless  the  party  desiring  to  appeal  prepare  a  docu- 
ment which  the  Code  denominates  a  case  or  exceptions,  and  has 
it  settled  with  a  proper  finding  of  the  facts  and  conclusions  of 
law.  These  facts  and  conclusions  must  be  stated  in  the  case, 
and  we  cannot  look  for  them  elsewhere. 

The  decision  of  the  judge  or  report  of  the  referee,  wnich  goes 
into  the  record,  is  merely  the  authority  for  entering  the  judg- 
ment, and  therefore  it  merely  states,  in  general  terms,  what  the 
judgment  is  to  be.  All  beyond  this  is  mere  supererogation. 
The  party  wishing  to  appeal,  I  repeat,  must  prepare  his  case 
with  such  a  finding  upon  the  facts  and  the  law  as  he  chooses  to 
insert.  The  other  party  has  a  right  to  propose  amendments, 
and  the  whole  is  finally  settled  by  the  judge  or  referee.  The 
practice  is  extremely  simple,  although  infinite  pains  appear  to 
have  been  taken  on  the  part  of  many  to  make  it  difficult  and 
incomprehensible. 

In  the  present  case  the  appeal  book  contains  nothing  but  the 
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pleadings,  the  report  of  a  referee,  the  judgment,  and  notice  of 
appeal.  "We  cannot  look  into  the  report  for  the  reasons  and 
grounds  of  the  judgment,  nor  to  find  errors,  even  if  there  were 
any  at  the  trial.  The  papers  are  defective  for  the  want  of  such 
a  case  as  the  Code  imperatively  requires.  The  judgment,  as  I 
have  said,  is  appealable,  because  it  is  the  final  determination  of 
the  Supreme  Court  at  a  general  term,  but  we  can  only  look  into 
those  parts  of  the  record  before  us  which  have  no  relation  to  the 
trial.  Those  parts  of  the  record  disclose  no  error,  and  we  there- 
fore affirm  the  judgment. 

STKONG,  J.,  dissented. 


COBB  a.  COENISH. 

Court  of  Appeals  ;  March  Term,  1858. 

JUDGMENT  AT  GENERAL  TERM  UPON  VERDICT  AT  CIRCUIT. 

The  judge  at  the  circuit  has  no  power,  upon  the  rendition  of  a  verdict,  to  direct 
that  the  motion  for  judgment,  upon  a  case  to  be  made,  be  heard  at  the  general 
term,  in  the  first  instance,  and  that  judgment  be  suspended  in  the  mean  time. 

Upon  trial  at  the  circuit,  both  parties  having  taken  exceptions,  the  jury  found  for  the 
plaintiff,  and  the  judge  directed  that  the  motion  for  judgment  upon  a  case  to  be 
made,  be  beard  at  general  term  ;  the  general  term  gave  judgment  for  the  defend- 
ant, and  the  plaintiff  appealed  to  the  Court  of  Appeals.  Held,  that  such  a  course 
amounted  to  a  mistrial,  and  the  judgment  must  be  reversed  for  the  irregularity, 
and  a  new  trial  granted,  although  on  the  merits  the  judgment  was  correct. 

There  are  only  two  cases  in  which  the  proceedings  on  a  trial  at  circuit  can  be  re- 
viewed at  general  term,  in  the  first  instance.  1.  "When  the  judge  deems  the 
exceptions  taken  by  the  unsuccessful  party  to  be  of  sufficient  importance,  he 
may  direct  the  motion  for  a  new  trial  to  be  first  heard  at  general  term.  2. 
Where  the  facts  are  uncontroverted,  and  the  case  presents  only  questions  of 
law,  the  judge  may  direct  a  verdict  subject  to  the  opinion  of  the  court  at  gen- 
eral term. 

It  seems,  that  where  the  verdict  is  taken,  subject  to  the  opinion  of  the  court,  the 
only  effect  of  rendering  it  in  favor  of  one,  rather  than  the  other  party,  is  that 
it  devolves  on  him  in  whose  favor  it  is  rendered,  the  preparation  of  the  case  on 
which  the  general  term  is  to  render  judgment. 

Appeal  from  a  judgment  of  the  general  term,  rendered  upon 
a  motion  for  judgment  upon  a  case  made. 

VOL  VI.— 9 
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The  action  was  tried  at  circuit,  in  the  first  district,  and  by  a 
jury.  The  facts  which  raised  the  questions  of  practice  decided, 
are  stated  in  the  opinion. 

Willard  &  Anderson,  for  the  plaintiff,  appellant. 
D.  D.  Lord,  for  the  defendant,  respondent. 

BY  THE  COURT. — HARRIS,  J. — Great  irregularities  have  occur- 
red in  the  proceedings  through  which  this  cause  has  reached 
this  court.  The  action  was  tried  at  the  circuit,  and  by  a  jury. 
Upon  the  trial,  evidence  was  offered  by  the  plaintiff,  which, 
being  objected  to  by  the  counsel  for  the  defendant,  was  ex- 
cluded ;  an  exception  was  taken  to  the  decision.  The  testimony 
being  closed,  the  court  directed  the  jury  to  assess  the  value  of 
the  property  in  question.  The  defendant's  counsel  requested  the 
court  to  give  certain  instructions  to  the  jury  in  relation  to  the 
effect  of  a  part  of  the  evidence  upon  the  question  of  value. 
This  the  court  refused  to  do,  and  the  counsel  for  the  defendant 
excepted.  The  jury  having  rendered  a  verdict  for  the  plaintiff', 
the  court  ordered  that  the  motion  for  judgment,  upon  a  case  to 
be  made,  be  heard  at  a  general  term  in  the  first  instance,  and 
that  judgment  be  suspended  in  the  mean  time. 

This  order  was  clearly  irregular.  The  judge  at  the  circuit 
had  no  authority  to  make  such  an  order.  There  are  but  two 
cases  in  which  the  proceedings  upon  a  trial  at  the  circuit  can  be 
reviewed  at  the  general  term  in  the  first  instance,  before  judg- 
ment. One  is,  where  the  unsuccessful  party  desires  to  move  for 
a  new  trial  upon  exceptions  taken  by  him  upon  the  trial.  In 
that  case,  the  judge  trying  the  cause  may,  if  he  deem  the  ques- 
tions presented  by  the  exceptions  of  sufficient  importance,  direct 
that  the  motion  for  a  new  trial  upon  the  exceptions  be  heard  in 
the  first  instance  at  a  general  term,  and  that  judgment  be  sus- 
pended until  such  hearing.  If  the  exceptions  are  sustained,  the 
general  term  is  authorized  to  grant  a  new  trial;  if  not  sustained, 
to  render  final  judgment. 

The  other  case  is,  where,  upon  the  trial,  an  uncontroverted 
state  of  facts  is  presented  involving  only  questions  of  law.  In 
that  case,  the  judge  may,  if  he  think  fit,  direct  a  verdict  subject 
to  the  opinion  of  the  court  at  the  general  term.  In  form,  the 
verdict  is  rendered  in  favor  of  one  party 'or  the  other,  and  it  is 
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quite  immaterial  which.  The  only  effect  of  rendering  the  ver- 
dict in  favor  of  a  party  is,  that  it  devolves  on  him  to  prepare 
the  case  upon  which  the  general  term  is  to  render  judgment. 

The  case  before  us  was  not  in  a  situation  to  authorize  the  judge, 
at  the  circuit,  to  send  it  to  the  general  term  for  final  judgment. 
The  plaintiff  had  taken  an  exception  to  the  ruling  of  the  court 
upon  a  question  of  evidence.  If  unsuccessful  upon  the  trial,  he 
had  a  right  to  have  that  question  considered,  upon  an  applica- 
tion for  a  new  trial.  But  he  was  not  unsuccessful.  The  verdict 
was  in  his  favor.  He  had,  therefore,  no  occasion  to  avail  him- 
self of  his  exception  as  a  ground  for  a  new  trial.  And  yet  the 
general  term  has  rendered  final  judgment  against  him.  This  it 
was  not  authorized  to  do.  The  verdict  being  for  the  plaintiff, 
the  case  could  only  go  to  the  general  term  upon  the  exception  of 
the  defendant,  and  all  that  the  general  term  could  regularly  do, 
was  to  render  judgment  upon  the  verdict,  if  the  exception  was 
not  well  taken  ;  or,  if  well  taken^  to  grant  a  new  trial. 

The  case  was  not  in  a  predicament  to  authorize  the  court  to 
direct  a  verdict  subject  to  the  opinion  of  the  court  at  a  general 
term,  for  the  reason  that  exceptions  had  been  taken  upon  which 
the  parties  had  a  right  to  be  heard  upon  a  motion  for  a  new 
trial ;  and  upon  a  verdict  subject  to  the  opinion  of  the  court,  the 
question  is  never  whether  a  new  trial  shall  be  granted,  but 
which  party,  upon  a  conceded  state  of  facts,  shall  have  final 
judgment. 

[After  reviewing  the  evidence  in  the  case,  and  expressing  the 
opinion  that  upon  the  merits  the  judgment  was  correct,  his  honor 
concluded  as  follows :]  But  a  majority  of  the  court  are  of  opinion 
that  the  irregularities,  before  noticed,  are  too  serious  to  be  over- 
looked. They,  in  fact,  amount  to  a  mistrial.  Upon  this  ground, 
the  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 
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j.  V)   «    *vT 

Court  of  General  Sessions  of  City  of  New  York;  March,  1858. 
JC\    * 

FELONY. — COMMON  GAMBLER. — REQUISITES  OF  INDICTMENT. 
ft^       ^ 

A  penal  statute  that  prescribes  punishment,  in  the  discretion  of  the  court,  by 
imprisonment  in  either  the  penitentiary  or  the  state  prison,  and  by  a  fine,  is  not 
void  because  in  many  .of  the  counties  of  the  State  there  is  no  penitentiary. 

Whether  it  might  render  the  statute  inoperative  in  those  counties, — Query? 

Where  a  statute  prescribes,  as  a  punishment  for  an  offence,  imprisonment  in  a 
state  prison,  although,  in  the  discretion  of  the  magistrate,  a  lesser  punishment 
may  be  inflicted,  the  offence  becomes  a  felony,  unless  its  grade  of  crime  is  other- 
wise specifically  declared  by  statute.  But  such  a  declaration — e.  g.,  that  an  of- 
fence, punishable  by  imprisonment  in  the  state  prison,  was  a  misdemeanor  only — 
must  be  clear  and  explicit  in  the  statute,  and  not  drawn,  by  way  of  argument, 
from  general  expressions. 

The  words  "common  gambler,"  in  the  act  of  1851  (Laws  of  1851,  943),  and  the  act 
of  1857  (Laws  0/1857,  204,  §  9),  defined. 

A  violation  of  the  statute  of  1851  is  a  felony,  notwithstanding  that,  by  the  statute 
of  1857,  a  common  gambler  may  be,  in  certain  cases,  convicted  of  misdemeanor. 

The  statute  against  the  sale  of  lottery  policies  is  not  void  or  inoperative  because  it 
describes  them  merely  as  "  what  are  commonly  known  as,  or  are  called,  lottery 
policies." 

Of  the  requisites  of  an  indictment  for  offences  created  by  statute. 

Motion  to  quash  indictment. 

The  facts  sufficiently  appear  in  the  opinion. 

BARNARD,  Recorder. — The  indictment  in  this  case  was  found 
under  the  law  passed  in  1851  (Laws  of  1851,  943),  and  amend- 
ed in  1855  (Laws  of  1855,  323),  entitled  "  An  act  more  effect- 
ually to  suppress  Gambling." 

The  motion  to  quash  the  indictment  was  made  before  me  on  the 
last  day  of  the  February  term  of  this  court.  I  had  intended  within 
a  few  days  thereafter  Jo  have  announced  the  decision,  but  have 
been  delayed  up  to  the  present  time  in  consequence  of  the  numer- 
ous pressing  duties  incidental  to  the  office  of  a  judge  of  this  court. 

The  motion  was  founded  on  the  following  grounds : 

I.  That  the  act  of  1851,  as  amended,  is  inoperative,  because 
that  portion  of  the  punishment  prescribed  by  it,  which  consists 
of  imprisonment  in  the  penitentiary,  cannot  be  carried  out  in  all 
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the  counties  of  this  State,  inasmuch  as  there  are  not  peniten- 
tiaries in  each  of  the  counties. 

II.  That  the  offence  charged  being  a  misdemeanor,  belongs  to 
the  jurisdiction  of  the  Special  Sessions,  unless  the  Court  of  Gen- 
•eral  Sessions  acquires  it,  as  pointed  out  by  the  act  of  1851  as 
amended. 

m.  That  the  statute  is  null,  because  it  does  not  define  what  a 
lottery  policy  is. 

IV.  That  the  indictment  is  bad,  in  that  it  alleges  a  single  act 
of  selling. 

Y.  That  the  indictment  is  bad  for  not  showing  what  kind  of 
a  lottery  was  meant  by  the  policy  in  question. 

YI.  Either  the  ticket  should  plainly  show  on  its  face  its  mean- 
ing, or  it  should  be  explained  by  explanatory  averments  in  the 
indictment. 

As  to  the  first  ground,  an  act  may  be  inoperative,  though  not 
•void.  If  the  legislature  had  directed  the  punishment  to  be  by 
imprisonment  in  some  place  of  confinement  which  had  no  exist- 
ence in  the  State,  the  act  might  be  inoperative  until  such  place  of 
confinement  should  be  provided  (unless  it  were  by  section  55  of 
the  statute,  2  JKev.  Stats.,  881,  §  55,  ±th  ed.\  but  it  would  not 
"be  void.  It  would  be  inoperative  simply  because  no  punishment 
could  be  inflicted ;  and  the  moment  the  cause  of  the  act  being 
inoperative  was  removed,  vitality  would  be  infused  into  it. 
Under  such  circumstances  as  these,  it  would  seem  that  the  law 
may  be  operative  in  some  counties  and  inoperative  in  others. 
The  case  in  hand,  however,  differs  from  the  one  above  put,  for 
the  acts  in  question  prescribe  a  punishment  in  the  discretion  of 
the  court,  which  shall  be  by  confinement  in  either  the  peniten- 
tiary or  state  prison,  and  by  a  fine  not  exceeding  $1000.  There 
is,  therefore,  a  punishment  which  can  be  inflicted  throughout 
the  state,  namely,  imprisonment  in  the  state  prison,  and  a  fine ; 
such  being  the  case,  I  think  the  law  neither  void  nor  inoperative. 

It  has  been  suggested  that  the  prisoner  is  entitled  to  have  the 
benefit  of  all  the  various  grades  of  punishment  which  the  act 
mentions ;  so  that  if  his  offence  is  of  such  a  character  as  to 
require  less  than  imprisonment  in  the  state  prison,  he  might  be 
sent  to  the  penitentiary.  The  degree  of  the  punishment  to  be 
inflicted  rests,  however,  entirely  in  the  discretion  of  the  court ; 
and  a  case  may  never  occur  in  which  the  court  will  deem  the 
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proper  punishment  to  be  imprisonment  in  the  penitentiary  ;  and, 
at  the  time  when  such  case  does  arise,  there  may  be  a  peniten- 
tiary or  penitentiaries  provided,  to  which  offenders  may  be  sent 
from  every  county,  as  there  is  one  now  provided  for  the  city  and 
county  of  New  York.  If,  indeed,  such  a  case  should  occur 
before  such  general  provision  is  made,  then  it  would  become  a 
question  whether  the  prisoner  could  not,  as  a  matter  of  right, 
demand  a  suspension  of  judgment  in  all  counties,  or  at  least  in 
those  counties  with  respect  to  which  no  penitentiary  had  in  any 
manner  been  provided.  The  suggestion  could,  at  all  events,  be 
very  properly  urged,  and  would,  doubtless,  have  a  controlling 
effect  in  inducing  the  court,  in  such  case,  to  suspend  judgment 
in  those  counties  from  which  the  offender  could  not  be  sent  to  a 
penitentiary ;  and  in  those  counties  from  which  he  could  be  sent 
to  a  penitentiary,  either  to  suspend  judgment,  or  greatly  to 
reduce  the  term  of  imprisonment. 

The  conclusion  I  have  arrived  at  is,  that  the  point  is  not  well 
taken. 

As  to  the  second  ground,  the  question  is  whether  the  offence 
charged  is  a  felony  or  a  misdemeanor. 

If  a  felony,  it  is  conceded  that  this  court  has  original  juris- 
diction. A  felony  is  a  crime  which  may  be  punished  either  by 
death  or  imprisonment  in  a  state  prison  (Barb.  Cr.  Law,  18; 
The  People  v.  Hall  (Ms.),  decided  by  Judge  Capron  while  city 
judge,  2  Rev.  Stats.,  p.  702,  §  30).  It  follows  that  where  a  stat- 
ute creating  an  offence  provides,  as  a  punishment  therefor,  im- 
prisonment in  a  state  prison,  although  in  the  discretion  of  the 
magistrate  lesser  punishment  may  be  inflicted,  then  that  offence 
becomes  a  felony,  unless  its  grade  of  crime  is  specifically 
declared  in  the  statute.  Thus,  if  in  a  statute  a  crime  is  declared 
to  be  a  misdemeanor,  that  would  be  its  grade,  although  the  pun- 
ishment should  be  imprisonment  in  a  state  prison;  but  this 
declaration  must  be  clear  and  explicit  in  the  statute,  and  not 
drawn,  by  way  of  argument,  from  general  expressions  used. 
Now,  the  statute  in  question  does  prescribe  as  a  punishment  such 
imprisonment  in  a  state  prison,  and  does  not  declare  in  specific 
and  express  terms  the  grade  of  crime  to  which  the  offence 
should  belong. 

In  my  judgment,  therefore,  the  offence  is  a  felony,  unless  the 
words  "  shall  be  taken  and  held  to  be  a  common  gambler"  are 
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sufficient  to  mark  it  as  a  misdemeanor.  Upon  this  point,  it  has 
been  urged  by  the  counsel  for  the  defendant,  in  another  case,, 
that  the  Metropolitan  Police  Act  (Laws  of  1857",  204,  §  9)  has 
declared  common  gambling  to  be  a  misdemeanor,  and,  by  argu- 
ment, transferring  that  declaration  to  the  act  of  1851,  as; 
amended,  proclaims  that  the  last-mentioned  act  should  be  read 
as  if  the  word  misdemeanor  was  substituted  in  the  place  of  the 
words  "  taken  and  held  as  a  common  gambler."  This,  I  think, 
cannot  be  done,  for  the  reasons  above  mentioned.  And  again, 
I  do  not  understand  the  provisions  of  the  Metropolitan  Police 
Act  to  go  to  the  extent  claimed.  Those  provisions  are  directed 
against  "  a  common  gaming-house  or  cock-pit,"  and  direct  that, 
if  there  should  be  probable  cause  for  believing  that  any  of  the 
persons  who  might  be  found  in  any  house  kept  for  such  purposes 
were  so  in  such  house  for  the  purposes  of  gaming,  then  the  magis- 
trate should  order  such  persons,  when  brought  before  him,  to 
find  bail  to  appear  at  a  proper  criminal  court,  having  jurisdic- 
tion to  try  misdemeanors,  to  answer  any  indictment  that  may  be 
found,  charging  them  with  being  common  gamblers.  That  if 
the  jury  should  be  satisfied  that  the  premises  in  which  such  per- 
sons were  arrested  were  kept  for  the  purposes  of  gaming,  and 
that  such  persons  were  present  for  the  purposes  of  gaming,  then 
such  persons  might  be  convicted  as  common  gamblers ;  and  if 
convicted  as  such  common  gamblers,  then  the  court  should  forth- 
with sentence  them  as  for  misdemeanors.  These  provisions 
apply  only  to  persons  found  in  a  common  gaming-house  or  cock- 
pit. The  statute  declares  expressly  that  the  offence  therein  con- 
tained shall  be  a  misdemeanor,  although  they  had  previously 
said  that  the  person  should  be  convicted  as  a  common  gambler. 

The  sense  of  the  legislature  was  necessary  to  fix  the  grade  in 
the  scale  of  crime  to  which  that  offence  should  belong.  It  does 
not  say,  nor  is  the  purport  of  it,  that  all  common  gamblers  shall 
be  convicted  as  of  misdemeanors  only,  nor  that  the  crime  of 
common  gambling  shall  be  in  all  cases  a  simple  misdemeanor, 
but  merely  that  that  specific  offence  shall  be  of  that  grade  of 
crime. 

I  regard  the  words  "  common  gambler,"  as  used  in  both  these 
acts,  as  being  simply  a  general  nomenclature  under  which  to 
class  and  designate  persons  guilty  of  various  specific  offences, 
and  not  as  having  any  bearing  upon  the  punishment  to  which 
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the  offenders  may  be  subjected,  or  degree  of  crime  to  which  the 
offences  belong.  I  shall,  therefore,  hold  that  the  offence  charged 
in  the  indictment  is  a  felony  ;  but  even  if  it  were  a  misde- 
meanor, both  of  the  judges  of  this  court  have  held  that  this 
court  has  original  jurisdiction  over  misdemeanors,  and  this  doc- 
trine must  continue  to  be  the  law  of  the  court  until  reviewed  by 
some  higher  tribunal.  This  ground,  therefore,  for  both  of  these 
reasons,  must  be  overruled. 

As  to  the  third  ground,  the  legislature  can  undoubtedly  make 
the  performance  of  an  act  criminal  which  before  was  innocent, 
provided  there  is  no  interference  with  any  constitutional  pro- 
visions. 

It  has  not  been  urged  before  me  that  the  prohibition  in  ques- 
tion does  interfere  with  any  constitutional  provision,  and  I  there- 
fore assume  that  it  does  not.  Now,  the  prohibition  in  the  act  is 
against  "  selling  or  vending  what  are  commonly  known  as  or  are 
called  lottery  policies."  To  sustain  an  indictment  for  this  offence, 
it  is  not  necessary  to  prove  that  the  paper  or  thing  sold  is  in  fact 
a  lottery  policy,  but  to  prove  that  it  is  commonly  known  as  or 
called  such,  and  is  solely  a  question  of  fact  for  the  jury  to  pass 
upon.  The  intention  of  the  Legislature  was  to  avoid  so  close 
and  minute  a  definition,  as  to  give  opportunities  to  evade  the 
law  by  changes  of  form  and  not  of  substance.  The  statute  is 
against  the  selling  of  a  certain  thing ;  this  presupposes  a  pres- 
ent or  contingent  value  in  the  thing  sold,  or  that  the  thing  sold 
may  either  certainly,  or  upon  the  happening  of  some  event, 
enable  the  purchaser  to  procure  something  of  value.  The  fact 
of  the  sale  is  rendered,  by  the  statute,  a  component  part  of  the 
offence.  Both  the  vendor  and  the  vendee  must  surely  know  what 
the  subject  of  sale  is,  and  what  it  is  usually  and  commonly  desig- 
nated. 

The  act  in  question,  therefore,  seems  to  me  to  be  definite  and 
certain  enough. 

As  to  the  fourth  ground,  I  shall  hold  that  a  single  act  of  sell- 
ing subjects  the  vendor  to  a  prosecution  under  the  act  as  amend- 
ed; deeming  that  (if  I  am  correct  in  the  foregoing  rulings)  to  be 
clearly  the  proper  construction  to  be  put  on  the  provisions  con- 
tained therein.  As  to  the  fifth  ground,  it  is  not  necessary  to 
allege  any  thing  about  the  lottery  with  which  the  policy  is  con- 
nected, or  upon  which  it  is  drawn.  In  The  People  v.  Taylor 
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(3  Den.,  91),  cited  by  counsel  for  defendant,  one  point  raised 
was,  that  the  several  counts  in  the  indictment  were  bad  for 
want  of  a  precise  statement  and  particular  description  of  the 
offences  intended  to  be  proved.  The  indictment  was  framed 
upon  the  27th  section  of  the  Lottery  Act  (1  It&o.  Stats.,  665). 
Bronson,  Chief-justice,  in  his  opinion,  says :  "  It  is  a  general, 
though  not  universal  rule,  that,  in  indictments  for  offences  cre- 
ated by  statute,  particularly  misdemeanors,  it  is  sufficient  to 
chaige  or  describe  the  offence  in  the  words  of  the  statute,"  and 
cites  numerous  authorities  to  this  point.  The  weight  of  the  au- 
thority referred  to,  and  cited  by  the  learned  judge,  is,  that  in 
an  indictment  for  selling  lottery  tickets,  it  is  not  necessary  to 
give  any  description  whatever,  either  of  the  ticket  or  the  lot- 
tery. 

The  learned  judge,  however,  in  pronouncing  upon  the  general 
rules  of  pleading  (page  95),  was  of  opinion  that  there  should  be 
such  certainty  of  description  as  would  identify  the  offence,  so 
that  the  party  might  not  be  indicted  for  one  thing  and  tried  for 
another ;  that  the  defendant  might  know  what  crime  he  was 
called  on  to  answer ;  that  the  jury  might  be  able  to  deliver  an 
intelligible  verdict,  and  the  court  to  render  a  proper  judgment ; 
and  finally,  that  the  defendant  might  be  able  to  plead  his  con- 
viction or  acquittal  in  bar  of  another  prosecution  for  the  same 
offence ;  but  that  such  rule  should  not  be  carried  so  far  as  to 
furnish  a  shield  from  punishment,  where  it  was  plain  that  an 
offence  had  been  committed.  These  views  led  the  court  to  de- 
cide that  all  the  counts  but  the  second  in  that  indictment  were 
insufficient. 

These  views  are  undoubtedly  correct,  and  should  always,  in 
considering  the  sufficiency  of  an  indictment,  be  borne  in  mind, 
and  taken  into  consideration  with  the  principle  that,  in  indict- 
ments created  by  statute,  it  is  generally  sufficient  to  charge  the 
offence  in  the  words  of  the  statute. 

The  indictment  in  this  case  is  not  only  drawn  in  the  precise 
language  of  the  statute,  but  it  charges  that  the  defendant  on  a 
specific  day,  at  the  city  of  New  York,  sold  to  an  individual 
named,  a  piece  of  paper  with  certain  specific  letters  and  figures 
on  it,  and  that  such  piece  of  paper  was  commonly  known  as, 
and  called,  a  lottery  policy.  This  constitutes  the  substance  of 
the  offence,  and  it  cannot,  I  think,  be  reasonably  doubted,  but 
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that  it  is  perfectly  intelligible,  and  gives  the  defendant  accurate 
and  precise  information  of  the  charge  against  him  ;  that  the  de- 
fendant would  be  able  to  plead  his  conviction  or  acquittal  in 
bar  of  another  prosecution  for  the  same  offence.  Tested,  there- 
fore, by  the  principles  of  the  above  case  of  The  People  v.  Taylor, 
the  indictment  in  question  is  amply  sufficient. 

The  defence  cited  the  case  of  The  People  v.  Payne  (3  Den., 
88),  and  the  case  of  The  People  v.  Taylor  (3  Ib.,  99). 

The  case  of  The  People  v.  Payne  was  decided  in  reference 
to  an  indictment  drawn  under  the  27th  section  of  the  statute 
against  raffling  and  lotteries  (1  Rev.  Stats.,  665),  which  provides 
that  no  person,  unauthorized  by  special  laws  for  that  purpose, 
shall  open,  &c.,  publicly  or  privately,  any  lottery,  &c.,  for  the 
purpose  of  exposing,  setting  to  sale,  or  disposing  of  any  house, 
lands,  tenements,  or  real  estate,  or  any  money,  goods,  or  things 
in  action.  None  of  the  counts  in  that  indictment  set  forth  for 
what  purpose  the  lottery,  on  which  the  tickets  with  the  sale 
whereof  the  defendant  was  charged,  was  drawn.  The  indict- 
ment, therefore,  did  not  charge  any  oifence  created  by  the  sta- 
tute, and  the  motion  to  quash  was  consequently  properly  granted. 
The  principle  of  that  case  is  not  applicable  to  this. 

The  points  raised  in  The  People  v.  Taylor  were,  that  the  in- 
dictment was  bad;  because, 

first :  It  did  not  set  out  the  tenor  of  the  ticket. 

Second:  It  did  not  state  to  whom  the  tickets  were  sold. 

In  the  case  in  question  the  ticket  is  set  out,  and  the  name  of 
the  person  to  whom  it  was  sold  is  given.  Consequently  any 
thing  contained  in  the  opinion  of  the  judge,  given  in  this  case, 
cannot  be  authoritative  on  any  of  the  points  of  the  case  in  hand. 

As  to  the  sixth  ground,  the  objection  therein  raised  is  em- 
braced in  and  covered  by  the  decision  heretofore  given  on  the 
other  points. 

His  honor  the  city  judge  has  also  examined  the  various 
propositions  raised  by  defendant's  counsel,  and  concurs  in  the 
conclusions  at  which  I  have  arrived. 

The  motion  to  quash  the  indictment  must,  therefore,  be  over- 
ruled, and  the  defendant  stand  his  trial  for  the  offence  charged 
in  the  indictment. 
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THE  PEOPLE  a.  LOMAX. 
Before  the  Recorder  of  the  City  of  New  York  ;  March.,  1858. 

SEDUCTION  UNDER  PROMISE  OF  MARRIAGE. — DISCHARGE  ON  HA- 
BEAS CORPUS. 

A  defendant  committed  to  answer  to  a  prosecution  for  seduction  should  be  dis- 
charged upon  habeas  corpus  or  certiorari,  unless  it  is  made  to  appear  affirma- 
tively on  the  part  of  the  People — 1.  That  the  seduction  was  under  promise  of 
marriage  ;  2.  That  the  female  was  of  previously  chaste  character;  and  3.  That 
her  testimony  waa  corroborated,  at  least  in  some  important  respects,  by  other 
witnesses. 

In  what  respects,  and  to  what  extent,  such  corroborative  testimony  is  required 
by  the  statute. 

Habeas  corpus  and  certiorari  to  inquire  into  the  detention  of 
the  defendant. 

The  facts  sufficiently  appear  in  the  opinion. 

BARNARD,  Recorder. — The  defendant  was  arrested  under  the 
provisions  of  the  act  entitled  "  An  act  to  punish  seduction  as  a 
crime,"  passed  March  22,  1848,  on  the  complaint  of  Janet  Ham- 
ilton, charged  with  seduction  under  promise  of  marriage. 

The  case  was  originally  heard  before  Justice  Connolly,  and 
the  defendant  ordered  to  find  bail  in  the  sum  of  $2000.  Writs 
of  habeas  corpus  and  certiorari  were  afterwards  allowed  by  me. 
In  order  that  a  more  careful  examination  of  the  witnesses  for 
the  People  should  be  had,  and  at  the  same  time  give  a  proper 
explanation  to  several  matters  about  which  the  evidence  was 
silent,  I  directed  that  the  parties,  with  their  proofs,  should  ap- 
pear before  me.  On  such  subsequent  hearing,  the  witnesses  for 
the  people  having  appeared,  the  following  facts  were  estab- 
lished : — That  the  complainant  was  twenty  and  the  defendant 
was  seventeen  years  of  age ;  that  they  first  met  in  October, 
185Y,  at  about  three  o'clock  in  the  evening,  in  the  street,  in  To- 
ronto, Canada  ;  that  the  acquaintance  thus  formed  soon  ripened 
into  intimacy,  and  continued  up  to  the  28th  day  of  November 
of  the  same  year,  when  the  parties  left  Canada,  and  came  to  the 
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city  of  New  York  ;  that  the  parties  travelled  together,  without 
having  any  money,  under  the  pretended  relationship  of  brother 
and  sister ;  that  the  defendant  represented  at  different  times  and 
places,  in  the  hearing  of  the  complainant,  that  she  was  his  sister, 
and  that  he  had  rescued  her  from  a  house  of  ill-fame  ;  that,  on 
arriving  at  the  city  of  New  York,  they  went  to  a  hotel  and  slept 
together,  but  according  to  the  testimony  of  Miss  Hamilton  no 
connection  took  place  between  them  that  night ;  that  on  the 
ensuing  evening  they  went  to  a  house  kept  by  a  French  woman, 
and  passed  the  night  together,  when  the  alleged  connection  took 
place ;  that  the  defendant  promised  to  marry  complainant,  which 
promise  to  marry  was  corroborated  by  the  evidence  of  Mr.  Nash, 
who  heard  defendant  say  he  intended  to  marry  Miss  Hamilton 
when  he  heard  from  his  father,  who  lived  in  Manchester,  Eng- 
land, but  defendant  denied,  at  the  time  of  his  making  the  prom- 
ise, that  he  had  seduced  her.  This  constitutes  in  substance  all 
of  the  material  testimony  on  the  part  of  the  complainant.  The 
•object  in  passing  this  law  was  to  protect  chaste  and  virtuous 
females  from  being  ruined  by  the  false  professions  of  unprinci- 
pled men.  The  evil  had  increased  so  rapidly,  and  had  become 
so  destructive  to  the  welfare  of  the  community,  that  the  Legis- 
lature felt  compelled  to  place  the  law  on  the  statute  book.  In 
order,  however,  to  entitle  a  claimant  to  the  benefit  and  protec- 
tion of  it,  they  required  that  the  seduction  should  be  effected — 
1.  Under  the  promise  of  marriage  ;  2.  That  the  female  should  be 
of  previous  chaste  character ;  and,  3.  That  no  conviction  should 
take  place  on  the  testimony  of  the  seduced,  unsupported  by 
other  evidence.  These  three  propositions  were  required  to  be 
proved  by  the  complainant,  and  are  conditions  precedent.  Un- 
less, therefore,  it  is  made  to  appear  affirmatively  on  the  part  of 
the  People  that  these  three  propositions  are  true,  in  my  judg- 
ment no  case  can  be  sustained.  If  it  were  otherwise,  no  protec- 
tion could,  in  any  case,  be  afforded  the  defendant,  where  the 
antecedents  of  the  female  could  not  be  traced  out.  A  cross- 
examination  might  assist  in  negativing  her  assertions,  but  then 
it  would  be  too  late  for  the  defendant  to  avail  himself  success- 
fully of  the  knowledge  thus  recently  acquired.  This  law  was 
thoroughly  discussed,  and  a  construction  given  to  it  in  the  case 
of  The  People  v,  McCerren,  tried  in  this  court  some  years  since. 
The  well-known  character  for  legal  ability  of  the  counsel  who 
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prosecuted  and  defended  the  case,  and  the  arguments  advanced 
by  them,  are  in  my  judgment  conclusive  testimony  in  favor  of 
the  soundness  of  the  position  I  have  taken  here.  There  it  was 
held  to  be  necessary  in  all  cases,  under  either  the  abduction  or 
seduction  statute,  for  the  People  to  prove  as  part  of  their  case 
that  "  the  female  was  of  previous  good  character." 

Although  I  might,  in  some  cases,  while  acting  as  a  commit- 
ting magistrate,  feel  justified  in  holding  a  defendant  without  any 
other  proof  on  this  point  than  that  of  the  female  alleged  to  have 
been  seduced,  yet  I  could  not  do  so  under  all  the  suspicious  cir- 
cumstances surrounding  this  case.  If  the  acquaintance  had 
been  formed  in  the  proper  and  usual  way,  by  means  of  an  in- 
troduction from  a  mutual  acquaintance;  if  the  acquaintance 
thus  improperly  formed  had  been  carried  on  with  the  consent  of 
her  parents ;  if  the  defendant  had  visited  the  complainant  in  the 
character  of  suitor ;  or  if  the  statement  of  the  complainant  was 
so  truthful  and  straightforward  as  to  justify  me  in  saying  there 
was  probable  cause  to  hold  the  defendant,  I  would  willingly  do 
so  ;  but  here,  every  thing  goes  to  show  that  it  will  be  impossible 
to  obtain  a  conviction,  even  if  a  bill  is  found.  As  to  the  second 
point  raised  by  the  defendant's  counsel,  that  the  complainant 
must  be  corroborated  on  each  of  the  three  requisites  of  the 
statute,  I  shall  hold,  as  it  was  held  in  the  McOerren  case,  be- 
fore referred  to,  that*  the  words  of  the  statute,  "  provided  that 
no  conviction  shall  be  had  under  the  provisions  of  the  act  on 
the  testimony  of  the  female  seduced,  unsupported  by  other  tes- 
timony," do  not  mean,  or  render  it  necessary,  that  such  female 
should  be  corroborated  on  every  material  statement,  or  on  both  . 
the  seduction  and  the  promise  to  marry.  If  it  did,  the  inten- 
tion and  operation  of  the  law  would  be  defeated,  as  the  seduc- 
tion can,  in  scarcely  any  case,  be  proved  except  by  the  testimony 
of  the  person  injured ;  while  the  promise  can  be  proved  by 
either  positive  or  inferential  evidence,  either  by  the  defendant's 
own  acknowledgments,  or  by  the  manner  of  his  treatment,  con- 
duct, or  expressions  used. 

Entertaining  these  views,  I  hereby  order  the  discharge  of 
the  defendant,  and  direct  that  the  recognizance  given  in  this 
case  be  cancelled. 
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Supreme  Court,  First  District ;  Special  Term,  March,  1858. 
CAUSE  OF  ACTION. — SEDUCTION. 

An  infant  is  not  liable  in  damages  for  a  breach  of  his  promise  to  marry. 

A  person  seduced  cannot  maintain  an  action  for  damages  against  her  seducer. 

The  only  civil  action  -which  can  be  founded  on  a  seduction,  is  an  action  by  the  pa- 
rent or  other  person  entitled  to  the  services  of  the  f«male  to  recover  for  loss 
of  service. 

Motion  to  discharge  defendant  from  arrest. 

This  was  a  civil  action  brought  by  the  complainant  in  the 
case  of  The  People  a.  Loinax,  supra,  to  recover  damages  from 
the  same  defendant  on  the  same  facts.  The  defendant  was  ar- 
rested at  the  commencement  of  the  action,  and  moved,  upon 
affidavits,  to  be  discharged. 

INGRAHAM,  J. — No  complaint  is  submitted  on  the  motion,  if 
any  has  been  served,  and  it  is  difficult  to  say  whether  the  arrest 
was  originally  intended  to  have  been  for  a  breach  of  promise  of 
marriage,  or  for  seduction.  Upon  the  argument  of  the  motion,  the 
plaintiff's  counsel  stated  it  was  not  for  the  breach  of  promise  of 
marriage,  and  sought  to  sustain  it  for  the  seduction. 

The  evidence  so  fully  establishes  the  infancy  of  the  defendant 
that  no  attempt  has  been  made  to  contradict  it,  and  this  fact  has 
probably  led  to  the  abandonment  of  any  proceeding  for  the 
breach  of  such  a  promise.  The  cases  of  Hunt  v.  Peck  (5  Cow., 
475)  and  Holt  v.  Ward  (2  Story,  937)  fully  establish  that  a  prom- 
ise of  marriage  by  an  infant  is  not  binding,  and  an  action  for  the 
breach  thereof  cannot  be  maintained.  See  also  Cameron  v.  Ale- 
bay  (1  Maub.,  76).  The  ground  on  which  the  plaintiff  claimed 
to  sustain  the  arrest  was  for  the  seduction,  alleging  that  the  plain- 
tiff had  been  defrauded  by  the  false  promise  of  the  defendant. 
In  no  instance,  however,  is  a  promise  to  do  something  "  in  fu- 
turo"  sufficient  to  sustain  an  action  for  deceit.  All  promises  to 
pay  money  in  consideration  of  goods  to  be  sold,  or  for  services 
to  be  rendered,  are  of  the  same  character ;  and  although  they 
are  not  performed,  still  no  action  for  fraud  can  be  maintained 
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upon  them — the  action  must  be  on  the  promise  itself.  This  case 
•does  not  show  any  representation  or  any  promise  other  than  the 
promise  to  marry.  So  careful  have  the  courts  been  to  keep  these 
causes  of  action  separate,  that  in  a  case  for  seduction  it  was  held 
to  be  erroneous  to  admit  evidence  of  a  promise  of  marriage  in 
attempting  to  prove  the  seduction.  (Gillett  v.  Mead,  5  Conn., 
193.)  No  case  has  been  cited  to  show  that  a  person  seduced 
could  maintain  an  action  for  such  seduction,  because  the  person 
seduced  assents  thereto.  The  only  mode  in  which  the  action 
has  ever  been  maintained  has  been  by  bringing  such  action  in 
the  name  of  some  person  having  a  right  to  the  service  of  the 
person  seduced,  and  allowing  damages  to  be  recovered,  not  only 
for  actual  loss  of  service,  but  for  a  sum  sufficient  also  to  punish 
the  seducer ;  but  such  action  can  never  be  maintained  in  the 
name  of  the  party  seduced. 

In  the  present  case,  from  the  plaintiff's  own  statement,  it  ap- 
pears that  she  is  under  twenty-one  years,  and  lived  with  her 
mother.  She  has  a  right  to  bring  an  action  for  the  loss  of  ser- 
vice of  her  daughter.  In  that  action  full  recompense  could  be 
obtained  for  any  injury  caused  by  the  defendant. 

The  statement  of  the  plaintiff's  first  acquaintance  with  the 
defendant,  as  given  by  herself,  is  not  of  such  a  character  as  to 
relieve  the  case  from  suspicion.  She  states  that  her  first  ac- 
quaintance with  the  defendant  was  in  the  streets  of  Toronto  after 
dark,  and  that  she  remained  with  him  for  three-quarters  of  an 
hour  in  the  street ;  and  her  subsequent  statements  of  her  rela- 
tions with  him  throw  much  doubt  upon  any  supposed  attempts 
of  the  defendant  to  deceive  her.  It  is  enough,  however,  to  say 
that  the  law  does  not  give  the  plaintiff  a  right  of  action  in  her 
own  name  for  the  seduction.  It  may  be  that  there  are  some  cases 
where  such  an  action,  if  allowed,  would  give  a  party  the  redress 
to  which  she  was  entitled  ;  but  the  Legislature  has  not  thought 
fit  to  authorize  such  an  action  to  be  brought,  and  until  they  do, 
the  courts  have  no  authority  to  sanction  the  bringing  it.  As  the 
law  now  permits  parties  to  be  witnesses  in  their  own  behalf, 
some  of  the  difficulties  which  have  heretofore  stood  in  the  way 
of  allowing  a  female  who  has  been  seduced  to  maintain  an  ac- 
tion in  her  own  name,  have  been  obviated ;  but  it  is  for  the  Le- 
gislature, and  not  the  courts,  to  apply  the  remedy. 

The  defendant  must  be  discharged. 
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Before  the  City  Judge  of  the  City  of  New  York  ;  March,  1858. 
INSOLVENT'S  DISCHARGE. — JURISDICTION. — LIMITATIONS. 

The  city  judge  of  the  city  of  New  York  will  entertain  jurisdiction  of  applications 
for  insolvent's  discharge. 

Inserting  in  the  schedule,  annexed  to  the  petition  of  an  insolvent  for  his  discharge, 
the  name  of  a  creditor,  with  a  memorandum  that  his  claim  is  barred  by  limita- 
tions, is  not  an  admission  that  he  is  still  a  creditor. 

In  the  absence  of  affirmative  evidence,  on  his  part,  of  a  subsisting  claim  against 
the  petitioner,  such  a  creditor  is  not  entitled  to  oppose  the  discharge. 

The  insertion  of  his  name  in  the  schedule  is  not  an  acknowledgment  of  the  debt 
sufficient  to  take  it  out  of  the  statute  ;  and,  therefore,  evidence  that  the  memo- 
randum referring  to  the  statute  was  written  in,  after  the  petition  was  first  pre- 
sented, is  not  material. 

Application  of  an  insolvent  to  be  discharged  from  his  debts, 
pursuant  to  the  provisions  of  the  Revised  Statutes. 

This  was  an  application  to  Hon.  A.  D.  Russell,  city  judge  of 
the  city  of  Xew  York,  made  by  the  petitioner,  Henry  A.  Avery, 
an  insolvent  debtor,  and  so  many  of  his  creditors  as  had,  in 
good  faith,  debts  owing  to  them  by  such  debtor,  amounting  to 
at  least  two-thirds  of  all  the  debts  owing  by  him  to  creditors 
residing  within  the  United  States,  for  his  discharge  from  his 
debts,  under  the  act  entitled  "  An  act  of  voluntary  assignments 
made  pursuant  to  the  application  of  an  insolvent  and  his  cred- 
itors." At  the  time  of  the  presentation  to  his  honor  of  the  peti- 
tion, schedules,  &c.,  an  order  was  made  by  him  requiring  all  the 
creditors  of  such  insolvent  to  show  cause,  if  any  they  had,  at  a 
certain  time  and  place  specified,  why  an  assignment  of  the 
insolvent's  estate  should  not  be  made,  and  he  be  discharged  from 
his  debts. 

Among  the  names  inserted  in  the  schedule  annexed  to  the 
petition,  containing  the  list  of  all  the  creditors  of  the  petitioner, 
were  those  of  C.  P.  &  E.  "Williams,  and  R.  S.  Williams  &  Co. 
Their  names  and  claims  were  stated  in  the  following  words : 

"C.  P.  &  E.  Williams,  New  York  city— $2051.49  goods 
bought,  and  interest  to  August  1,  1854,  for  the  acceptances  oi 
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Laughlin  &  Avery.  This  claim  is  barred  by  the  statute  of  lim- 
itations. K.  S.  Williams  &  Co.,  New  York  city— $1826.27 
goods  bought  and  interest  to  August  1,  1854,  for  an  acceptance 
of  Laughlin  &  Avery.  This  claim  is  barred  by  the  statute  of 
limitations." 

C.  P.  &  E.  Williams  and  K.  S.  Williams  &  Co.  resisted  the 
discharge,  and,  objection  being  taken  to  their  contesting  it,  upon 
the  ground  that  it  did  not  appear  from  the  schedule  that  they 
were  creditors,  they  offered  to  show  that  the  petition  and  sched- 
ule had  been  presented  at  previous  times,  when  the  schedule 
did  not  contain  the  memoranda  referring  to  the  statute  of  limit- 
ations. This  evidence  his  honor  excluded. 

The  contestants  objected  to  the  petitioner's  discharge,  and 
made  the  following  points : — I.  The  city  judge  has  no  jurisdic- 
tion of  this  matter;  the  jurisdiction,  if  possessed,  must  be 
derived  from  the  act  creating  the  office,  and  that  act  does  not 
confer  jurisdiction.  That  act  confers  upon  such  judge  only  the 
judicial  powers  vested  by  law  in  the  recorder,  and  authorizes 
him,  concurrently  with  said  recorder,  to  perform  and  discharge 
all  judicial  duties  imposed  upon  such  recorder.  This  act  does 
not  confer  upon  such  judge  all  the  powers  vested  by  law  in  the 
recorder,  but  only  judicial  powers.  Supreme  Court  commission- 
ers had  jurisdiction  of  insolvent  cases :  they  were  not  judges ; 
their  acts  were  official,  not  judicial. 

II.  The  names  of  the  contestants,  C.  P.  &  E.  Williams  and 
R.  S.  Williams  &  Co.,  having  been  inserted  in  the  schedule  an- 
nexed to  the  petition  as  creditors,  and  notice  under  the  statute 
having  been  served  upon  them,  they  are  authorized  thereby  to 
appear  and  object  to  the  discharge  of  the  petitioner,  without 
first  proving  their  claims  as  subsisting  claims. 

III.  The  testimony  offered  and  rejected  of  the  presentation  of 
the  petition  and  schedule  annexed  at  two  previous  times,  and 
that  the  schedule  did  not  then  contain  the  words  "  this  claim  is 
barred  by  the  statute  of  limitations"  opposite  the  names  of  C.  P. 
&  E.  Williams  and  R.  S.  Williams  &  Co.,  was  material,  inas- 
much   as   that   was   an   acknowledgment    contained  in  some 
writing,  signed  by  the  party  to  be  charged  thereby,  and  was 
sufficient  to  take  the  case  out  of  the  operation  of  the  statute. 

RUSSELL,  C.  J. — As  to  the  first  point  raised,  I  have  no  doubt 
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as  to  my  jurisdiction  in  the  matter.  It  was  a  subject  I  had  pre- 
viously satisfied  myself  upon  by  a  careful  examination  and  con- 
sideration of  the  powers  and  duties  of  the  office,  and  have  so 
held  in  the  case  of  The  People  v.  Wood.  By  the  act  of  the 
Legislature  creating  the  office  of  city  judge  (Laws  of  1850,  388, 
§  3),  it  is  distinctly  declared  that "  all  judicial  powers  vested  by 
law  in  the  recorder  of  the  city  of  New  York  are  hereby  confer- 
red upon  such  (the  city  judge) ;  and  said  (the)  city  judge  shall 
concurrently  with  said  (the)  recorder  perform  and  discharge  all 
judicial  duties  imposed  upon  such  (the)  recorder."  The  recorder, 
as  a  judge  of  the  Court  of  Common  Pleas  for  the  city  and  county 
of  New  York,  has  the  same  powers  as  the  judges  specially 
elected  for  that  court,  and  the  powers  of  the  latter  as  Supreme 
Court  commissioners,  are  expressly  continued  to  them,  by  chap- 
ter 255  of  the  laws  of  1847  (Laws  of  1847,  281,  §  7).  This  law 
has  undergone  judicial  construction  by  the  Court  of  Appeals  of 
this  State  in  Renard  v.  Hargous  (3  Seld.,  259) ;  and  the  decision 
of  the  Court  of  Appeals  in  that  case,  in  relation  to  the.  Superior 
Court  of  this  city,  will  be  found  to  sustain  fully  and  completely 
this  position.  The  right  of  the  recorder  to  entertain  this  appli- 
cation cannot  be  doubted.  If  he  has  the  power,  the  city  judge 
has  also. 

As  to  the  second  point :  the  insertion  of  Hie  names  of  the  con- 
testants in  the  schedule  annexed  to  the  petition  in  the  manner 
above  stated,  and  the  notice  served  on  them,  does  not  authorize 
them  to  appear  and  object  to  the  discharge ;  they  are  not  recog- 
nized as  creditors  of  said  petitioner,  but,  on  the  contrary,  it  is 
expressly  denied  that  they  have  any  legal  claim  against  said 
petitioner.  The  statute  saying  "  every  creditor  opposing  the. dis- 
charge," &c.,  evidently  means  those  who  are  recognized  in  the 
schedule  as  such  by  the  insolvent  (2  Rev.  Stats.,  4:th  ed.,  201,  § 
18).  All  others,  when  they  come  in  to  oppose  the  discharge  as 
such,  must  first  prove  their  claims  as  subsisting  claims,  otherwise 
they  are  not  authorized  to  appear  and  oppose  it. 

This  brings  me  to  the  third  and  most  important  point  in  this 
case — the  rejection  of  the  evidence  offered  by  the  contestants. 
It  was  urged  before  me  that  the  evidence  should  be  received 
because  it  was  an  acknowledgment  contained  in  some  writing 
signed  by  the  party,  and  was  sufficient  to  take  the  case  out  of  the 
operation  of  the  statute.  That  formerly  was  the  law,  and  was 
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so  recognized  in  the  case  of  Bryan  v.  "Whitlock  (2  Cow.,  153, 
159),  and  any  circumstances  from  which  a  promise  might  be 
fairly  inferred  was  sufficient  to  take  a  case  out  of  the  operation 
of  the  statute ;  but  this  question  in  1845  was  brought  before  the 
Court  of  Appeals  in  the  case  of  Bloodgood  v.  Bruen  (4  Seld., 
367),  and  the  principles  of  law  governing  this  case  fully  and 
clearly  determined,  and  the  case  of  Bryan  v.  Whitlock  over- 
ruled. The  admission  made  in  the  case  of  Bloodgood  v.  Bruen 
was  in  a  sworn  answer  in  chancery,  wherein  the  debt  was 
acknowledged  to  be  due,  and  it  was  urged  that  was  sufficient  to 
avoid  the  bar  of  the  statute ;  but  the  court  say,  "  that  the  ac- 
knowledgment not  being  made  to  the  creditor,  his  agent,  or  any 
person  representing  him,  it  was  not  sufficient.  If  there  be  no 
express  promise,  but  a  promise  is  raised  by  implication  of  law 
from  the  acknowledgment  of  the  party,  such  acknowledgment 
ought  to  contain  an  unqualified  and  direct  admission  of  a  pres- 
ent subsisting  debt  which  the  party  is  liable  and  willing  to  pay. 
If  there  be  accompanying  circumstances  which  repel  the  pre- 
sumption of  a  promise  or  intention  to  pay,  &c.,  they  ought  not 
to  go  to  the  jury  as  evidence  of  a  new  promise." 

The  Code  also  requires  that  all  promises  to  take  the  case  out 
of  the  operation  of  the  statute  must  be  in  writing,  signed  by  the 
party  to  be  charged  (Code,  VoorTiies1  ed.,  1857,  74,  §  110). 

The  testimony  offered  was,  therefore,  properly  rejected,  and 
the  contestants  not  having  established  any  liability  on  the  part 
of  the  petitioner,  Henry  A.  Avery,  they  are  not  entitled  and 
have  no  right  to  oppose  his  discharge.  There  being  no  legal  ob- 
jection to  the  application,  and  the  papers  being  regular  and  in 
accordance  with  the  statute,  it  is  ordered  that  the  prayer  of  the 
petitioner  be  granted. 
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BLAISDELL  a.  RAYMOND. 

Supreme  Court,  first  District;  General  Term,  March,  1858. 
ACTION  FOR  LIBEL. — ANSWER. — VERIFICATION. 

Under  the  act  of  1854  (Laws  q/"1854,  153)  the  defendant  may  omit  the  verifica- 
tion of  his  answer,  as  respects  all  its  allegations,  wherever  he  would  be  ex- 
cused from  testifying  as  a  witness  to  the  truth  of  any  matter  denied  by  such 
answer. 

In  an  action  for  libel,  if  the  defendant  denies  the  publication  charged,  he  is  enti- 
tled to  omit  the  verification  of  his  answer,  as  to  all  the  defences  set  up. 


to  re- 


Appeal  from  an  order  requiring  the  plaintiff's  attorney 
ceive  unverified  answers. 

This  was  an  action  for  libel.  The  substance  of  the  complaint 
(which  was  verified)  is  stated  in  a  report  of  previous  proceed- 
ings in  the  case  (4  Ante,  446). 

Two  answers  were  served, — one  on  behalf  of  the  alleged  au- 
thor of  the  article  complained  of,  and  the  other  on  behalf  of  the 
publishers  of  the  newspaper  in  which  it  was  alleged  that  the 
article  was  published.  Each  of  these  answers  contained  the 
following  denial : — "  And  the  defendant  denies  each  and  every 
allegation  in  the  plaintiff's  complaint  contained,  not  hereinafter 
specifically  admitted."  Then  follow  several  specific  admissions. 
Each  of  the  answers  also  contained,  secondly,  matter  in  justifi- 
cation ;  and,  thirdly,  matter  in  mitigation.  Neither  answer  was 
verified.  They  were  both  returned  by  the  plaintiff's  attorney 
for  that  reason,  and  the  defendants  moved  that  he  be  required 
to  receive  them.  The  motion  having  been  granted  at  special 
term  (see  the  decision  reported  5  Ante,  144),  the  plaintiff  ap- 
pealed. 

(7.  F.  Wetmore,  for  the  plaintiff,  appellant,  urged  the  points 
made  upon  the  argument  below,  and  added  the  following : — 
I.  It  is  only  a  denial  that  the  defendant  is  privileged  from  veri- 
fying his  answer.  Under  the  Code  and  all  the  statutes  regard- 
ing verifications,  and  all  the  authorities  up  to  1854,  the  answers 
must  have  been  verified  as  to  those  allegations  which  set  up 
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matter  in  justification  or  mitigation.  (Clapper  v.  Fitzpatrick, 
1  Code  R.,  69,  S.  C.,  3  How.  Pr.  R.,  314.)  The  amendment  of 
1854  is  not  inconsistent  with  this  rule,  and  should  not  be  held  to 
abrogate  it.  (  Van  Santvoord  on  PI.,  585-589.) 

II.  But  the  defendants  have  not  set  up  a  sufficient  denial. 
The  subsequent  allegation,  that  the  libellous  matter  is  true,  is 
inconsistent  with  a  denial  of  publication,  the  fact  of  publication 
being  a  matter  within  their  personal  knowledge.  The  denial  is 
not  such  as  is  required  by  the  Code.  It  is  neither  a  general  nor 
a  specific  denial.  (Moore  v.  Whiting,  21  Barb.,  190 ;  GilberJ, 
v.  Cram,  12  How.  Pr.  R.,  455  ;  Radde  v.  Ruckgaber,  3  Duer, 
684 ;  Hamilton  v.  Hough,  13  How.  Pr.  R.,  14  ;  Seward  v.  Mil- 
ler, 6  Ib.,  312  ;  9  Ib.,  246.)  A  general  or  specific  denial  is  re- 
quired, and  must  be  set  up  absolutely.  (Truscott  v.  Dole,  7  How. 
Pr.  R.,  221;  Hacket  v.  Richards,  11  JUT.  Y.  Leg.  Obs.,  315.) 
The  denial,  as  it  is,  is  evasive,  and  leaves  the  whole  matter  to  in- 
ference and  speculation.  To  be  a  sufficient  denial,  it  should 
have  been  so  set  up,  that  if  false,  it  could  be  struck  out,  on  mo- 
tion, for  that  reason. 

Benj.  V.  Abbott,  for  respondents. — I.  The  answers  contain  a 
good  denial  of  the  averment  of  publication,  in  the  complaint. 
The  form  of  the  denial  is,  that  defendants  deny  each  and  every 
allegation  of  the  complaint  not  hereinafter  specifically  admit- 
ted. The  allegation  of  publication  is  not  one  of  those  admitted. 
1.  This  is  "  certain  to  a  common  intent."  2.  This  is  good  under 
section  149  of  the  Code, — which  requires  the  answer  to  contain 
"  a  general  or  specific  denial  of  each  material  allegation  of  the 
complaint,  controverted  by  defendant."  A  general  denial  need 
not  be  of  every  allegation  in  the  complaint,  but  only  of  each  al- 
legation controverted.  Where  several  allegations  are  denied  by 
one  sweeping  denial,  this  is  equally  a  general  denial  whether 
thep  are  all  the  allegations  of  the  complaint,  or  only  a  part. 
3.  This  form  of  answer  has  been  expressly  sanctioned  by  adju- 
dication. (Parshall  v.  Tillon,  13  How.  Pr.  R.,  7  ;  The  Genesee 
Mutual  Insurance  Company  v.  Moynihen,  5  Ib.,  321.)  4.  The 
genius  of  the  Code  encourages  the  use  of  the  most  easy  and  intelli- 
gible mode  of  pleading,  in  preference  to  requiring  the  employment 
of  prescribed  forms.  Where  there  are  many  allegations  in  the 
^complaint,  if  most  of  them  are  to  be  admitted,  it  is  the  easiest 
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and  simplest  way  to  deny  the  false  ones,  and  leave  the  others  to 
stand  admitted  by  silence.  But  if  most  are  to  be  denied,  it  is 
equally  the  easiest  and  simplest  way  to  make  express  admission 
of  the  true  ones,  and  deny  the  rest  by  a  general  denial.  To  re- 
quire a  denial  of  each  allegation  controverted  by  itself  separ- 
ately,— where  there  are,  for  example,  ten  false  allegations  and 
only  two  true  ones, — is  only  to  impose  unnecessary  labor  on  all 
parties.  5.  It  does  not  answer  this  view  to  say  that  defendant 
cannot  make  express  admissions. 

I.  The  Code  nowhere  forbids  this.     And  by  section  244,  last 
clause  ("  where  the  answer  expressly,  or  by  not  denying,  ad- 
mits" &c.,  amendment  of  1857),  the  propriety  of  express  admis- 
sions is  recognized.      And  conceding  that  defendants  cannot 
make  an  express  admission,  the  only  consequence  is  that  no  alle- 
gations are  admitted,  consequently  all  are  denied.    The  denial 
of  publication  stands  unshaken.    5.  Nor  does  it  answer  this  view 
to  say  that  the  denial  of  publication  is  inconsistent  with  the  jus- 
tification.   This  court  has  expressly  decided  at  general  term  that 
these  defences  are  not  inconsistent.    (Buhler  v.  Wentworth,  17 
Barb.,  649.)     If  they  were  inconsistent  it  would  not  matter. 
They  are  regularly  put  in.     Plaintiff's  only  remedy  would  be  to 
move  to  compel  defendants  to  elect  between  them ;  and  unless 
they  elected  to  abide  by  the  justification,  he  could  not  require 
a  verified  answer. 

II.  Defendants   would  be  privileged  from  testifying  as  to 
the  truth  of  the  allegation,  that  they  published  the  article  in 
question. 

III.  Therefore  the  act  of  1854  (Laws  of  1854,  153,  ch.  75,  §  1) 
applies.    That  act  enacts  that  "  the  verification  of  any  pleading 
in  any  court,  &c.,  may  be  omitted  in  all  cases  where  the  party, 
&c.,  would  be  privileged  from  testifying  as  a  witness  to  the 
truth  of  any  matter  denied  by  such  pleading. 

IY.  Under  the  act  of  1854,  the  proper  practice  is  to  omit  en- 
tirely the  verification  of  the  answer,  whenever  the  court  can 
see  from  the  pleadings  that  the  party  called  upon  to  verify 
would  be  privileged  from  testifying  to  the  truth  of  any  matter 
denied.  1.  This  is  the  plain  meaning  of  the  act.  2.  This  con- 
struction is  put  upon  the  act  by  express  decision.  (Scovill  v. 
New,  12  How.  Pr.  R.,  319  ;  Lynch  v.  Todd,  13/5.,  546  ;  Blais- 
dell v.  Raymond,  5  Abbotts'  Pr.  R.,  144,  the  case  at  bar ; 
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Wheeler  v.  Dixon,  14  How.  Pr.  R.,  151.)  See  also  Hill  v. 
Muller  (2  Sandf.,  634),  decided  under  like  language  in  the  Code 
of  1849,  and  Springsted  v.  Robinson  (8  Sow.  Pr.  J?.,  411),  de- 
cided under  the  Code  of  1851. 

V.  The  cases  in  the  reports  adverse  to  this  view  of  the  prac- 
tice were  all  decided  under  acts  essentially  different  from  that 
of  1854.  (See  opinion  of  Birdseye,  J.,  in  Blaisdell  v.  Raymond, 
5  Abbotts'  Pr.  J?.,  144  ;  argument  of  defendant's  counsel  in 
same  case ;  opinion  of  Paige,  J.,  in  Wheeler  v.  Dixon,  14  How. 
Pr.  E.,  151.) 

BY  THE  COURT.* — DAVIES,  J. — We  are  of  opinion  that  under 
the  act  of  1854,  the  defendants  are  privileged  from  verifying 
these  answers.  The  reasons  for  this  conclusion  are  very  fully 
given  by  Mr.  Justice  Birdseye  in  the  opinion  rendered  by  him 
at  special  term.  The  order  appealed  from  must  be  affirmed 
upon  those  grounds. 

Order  affirmed,  with  costs. 


THE  PEOPLE  on  the  relation  of  GAMBLING  a.  CHOL- 
WELL  and  others,  POLICE  COMMISSIONERS. 

Supreme  Court,  First  District ;  Special  Term,  August,  1857. 
Again,  October,  1857. 

CERTIORARI. — How  ADDRESSED. — AMENDMENT. 

On  an  application  for  a  certiorari  to  remove  into  the  Supreme  Court  proceedings 
of  trial  and  dismissal  of  members  of  the  police  force,  the  papers  disclosing 
doubt  as  to  the  regularity  of  the  proceedings, — Held,  that  their  regularity 
ought  to  be  established  beyond  all  question,  and  a  reference  was  the  proper 
course  to  ascertain  the  facts. 

A  writ  of  certiorari  to  bring  proceedings  of  the  Board  of  Police  before  the 
Supreme  Court  should  be  addressed  to  the  Board,  and  it  is  defective  if  ad 
dressed  to  all  the  members  of  the  Board,  individually,  as  commissioners. 

*  Present,  Davies,  C.  J.,  Clerke  and  Sutherland,  JJ. 
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Such  a  writ  may  be  amended  even  after  a  return  made,  and  a  new  return  directed 
to  be  filed.* 

Application  for  a  writ  of  certiorari  to  review  the  decision  of 
the  Police  Commissioners,  removing  the  relator  from  the  office 
of  policeman. 

The  relator's  affidavit  was  as  follows*: 

City  and  county  of  New  York,  ss. — Richard  Gambling,  of 
this  city,  county,  and  State  aforesaid,  residing  at  No.  179  West 
Sixteenth  street,  in  said  city,  being  duly  sworn,  says  that  here- 
tofore, to  wit,  on  the  llth  of  April,  1855,  he  was  duly  appointed 
to  the  office  of  policeman  for  the  16th  patrol  district  of  the  said 
city,  by  Fernando  Wood,  Jas.  M.  Smith,  Jr.,  and  Sidney  H. 
Stuart,  then  commissioners  of  police  in  and  for  said  city,  duly 
authorized  to  make  such  appointment ;  that  this  deponent  still 
holds  his  warrant  or  commission  of  appointment  from  said  com- 
missioners (a  copy  of  which  appointment  is  hereto  annexed) ; 
that  ever  since  said  appointment,  and  until  on  or  about  the  3d 
of  July,  1857,  this  deponent  has  continued  to  do  duty  as  such 
policeman  in  said  city,  and  in  the  16th  patrol  district  thereof, 
and  has  well  and  faithfully,  during  all  that  time,  discharged  the 
duties  of  such  policeman,  and  as  patrolman.  That,  by  an  act  of 
the  Legislature  of  said  State,  entitled  "  An  act  to  establish  a 
Metropolitan  Police  District,  and  to  provide  for  the  government 
thereof,"  passed  April  15th,  1857,  and  pursuant  to  the  provisions 
thereof,  this  deponent  became  and  was  continued  to  be  a  police- 
man and  patrolman  in  said  metropolitan  police  till,  as  herein- 
after mentioned,  this  deponent  was,  as  he  is  informed  and  believes, 
unjustly  and  without  authority  dismissed  and  removed  there- 
from ;  that  on  or  about  the  23d  of  June,  1857,  Simeon  Draper, 
James  W.  Kye,  Jacob  Cholwell,  James  Bowen,  and  James  T. 
Stranahan,  or  a  majority  thereof,  then  acting  or  assuming  to  act 
as  a  Board  of  Police  Commissioners,  under  and  by  virtue  of  said 
act,  did,  as  this  deponent  is  informed  and  believes,  but  irregu- 
larly and  without  authority,  -dismiss,  and  discharge,  and  remove 
this  deponent  from  his  said  office  of  policeman  ;  that  at  no  time 
previous  to  said  dismissal,  discharge,  and  removal,  had  any 

*  Compare  The  People  on  rel.  Murphy  a.  The  Metropolitan  Police  Commis- 
sioners (5  Ante,  241). 
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written  charges  been  preferred  against  this  deponent  to  the 
Board  of  Police  constituted  by  said  act,  to  this  deponent's 
knowledge,  nor  had  he  been  informed  of  any  such  charges,  as 
required  by  the  7th  section  of  said  act,  nor  had  an  opportunity 
been  offered  this  deponent  of  being  heard  in  his  own  defence 
to  any  charges  that  may  have  been  preferred  against  him,  as 
required  by  said  section ;  nor  had  this  deponent,  previous  to  his 
discharge  as  aforesaid,  received  or  been  served  with  any  notice 
whatever  that  any  charges  had  been  preferred  against  him  as 
such  policeman  ;  nor  had  he  received  or  been  served  with  any 
notice  of  any  time  when,  or  place  wrhere,  he  might  appear  and 
defend  himself  against  any  charges  which  may  have  been  pre- 
ferred against  him,  although  he  was  all  the  time  a  resident  of 
said  city,  and  almost  daily  on  duty  as  a  patrolman  in  the  16th 
patrol  district  in  said  city,  and  daily  at  his  residence  in  said  city. 

This  deponent  therefore  insists,  that  he  has  been  unjustly,  im- 
properly, and  without  jurisdiction  or  authority  on  the  part  of 
said  Board  of  Metropolitan  Police  Commissioners  for  that  pur- 
pose, and  in  violation  of  the  various  provisions  of  said  act,  and 
especially  in  violation  of  the  7th  section  thereof,  dismissed  and 
discharged  from  his  said  office,  although  he  has  been,  and  still 
is,  ready  and  willing  to  do  and  perform  faithfully  all  the  duties 
thereof. 

Therefore  this  deponent  prays  that  a  writ  of  certiorari  may 
be  issued  out  of  the  Supreme  Court,  directed  to  said  metropoli- 
tan police  commissioners,  directing  them  to  return  all  the  pro- 
ceedings had  and  taken  by  and  before  them  in  relation  to  the 
dismissal,  discharge,  and  removal  by  them,  or  a  majority  or  any 
of  them,  of  this  deponent  from  his  said  office  of  policeman. 

[Jurat^]  RICHAED  GAMBLING. 

The  affidavits  read  in  opposition  to  the  application  were  to  the 
effect  that  on  the  19th  of  June,  1857,  charges  against  the  rela 
tor  of  wilful  disobedience  of  orders  were  preferred  before  the 
Board  of  Police  for  the  Metropolitan  Police  District,  and  that 
his  trial  on  the  charges  was  set  down  for  the  23d  of  June  ;  that 
a  due  notice  of  the  charges  and  trial  was  prepared  by  the  clerk 
of  the  Board  for  service  on  the  relator ;  and  that,  by  reference 
to  the  minutes  of  the  Board,  it  appeared  that  proof  of  the  ser- 
vice of  the  notice  on  the  relator  was  made  to  the  Board  in  the 
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proceedings  on  the  charges.  That  ever  since  a  time  before  the 
making  of  the  charges,  the  relator  had  refused  to  recognize  the 
authority  of  the  Board,  and  had  not  acted  as  patrolman  under 
their  regulations,  excepting  that,  for  about  ten  days  before  the 
present  application,  he  had  daily  reported  himself  for  duty.  It 
was  also  stated  that  the  relator  had  made,  and  then  had  pending 
before  the  Board,  an  application  for  reappointment. 

Luman  Sherwood,  for  the  relator. — I.  In  this  State  all  final 
adjudications  of  inferior  courts  not  of  record,  and  of  persons  in- 
vested with  power  to  decide  on  the  property  and  rights  of  the 
citizen,  who  act  in  a  summary  way  or  in  a  new  course,  different 
from  the  Jaw,  are  examinable  by  the  Supreme  Court  upon  a 
common  law  certiorari.  (Stone  v.  The  Mayor,  &c.,  of  New 
York,  25  Wend.,  156  ;  opinion  of  Paige,  Senator,  /&.,  164-173  ; 
2  Cai.,  182 ;  Leroy  v.  The  Mayor  of  New  York,  209,  R.  430, 
438.) 

II.  The  7th  section  of  the  act  to  establish  a  metropolitan  po- 
lice provides  "  that  no  person  shall  be  removed  therefrom  except 
upon,  written  charges  preferred  against  him  to  the  Board  of 
Police,  and  after  an  opportunity  shall  have  been  afforded  him 
of  being  heard  in  his  defence"     Hence,  if  the  commissioners 
acted  in  the  case  of  Gambling  and  discharged  him,  they  did  so 
not  only  irregularly,  but  without  jurisdiction,  if,  as  he  alleges, 
they  did  it  without  having  served  him  with  written  charges,  and 
without  giving  him  notice  of  time  and  place  to  be  heard  in  his 
defence  (2  Laws  of  1857,  200). 

III.  When  any  act  is  required  by  statute  to  be  done  by  a  court 
or  officer  before  proceeding  to  do  other  acts,  if  the  act  so  required 
to  be  done  be  not  first  performed,  the  other  acts  are  both  irregu- 
lar and  without  jurisdiction, 

IY.  The  court  has  uniformly  held  that  it  has  jurisdiction,  by 
common  law  certiorari,  to  review  proceedings  of  all  subordinate 
tribunals,  as  to  their  jurisdiction  and  all  questions  which  relate 
to  the  regularity  of  their  proceedings,  and  all  questions  of  law 
which  arise  on  the  face  of  the  record,  or  of  the  proceedings  and 
orders  which  are  in  the  nature  of  records.  (Stone  v.  The  Mayor, 
&c.,  of  New  York,  25  Wend.,  167 ;  Tallman  v.  Bigelow,  10 
Wend.,  420.) 

V.  The  writ  should,  in  the  exercise  of  a  sound  discretion,  be 
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allowed  in  this  case  for  the  following  reasons :  1.  The  commis- 
sioners' acts  were  irregular.  2.  They  have  not  done  what,  by 
the  statute,  was  necessary  to  give  them  jurisdiction  to  remove. 
3.  The  applicant  for  the  writ  has  been  deprived  of  his  office  and 
its  salary,  to  which  the  law  gave  him  a  right  during  good  be- 
havior. 4.  He  has  no  adequate  remedy  but  by  this  writ.  5.  If 
the  court  should  refuse  the  writ,  it  would  establish  a  precedent 
which  would  enable  the  commissioners  to  discharge  the  whole 
police  force  and  appoint  a  new  one  at  pleasure,  and  thus  set  at 
defiance  the  law  intended  to  protect  policemen,  and  to  give  them 
a  permanent  subsistence,  as  a  compensation  for  the  dangers  they 
incur. 

A.  J.  Vanderpoel)  and  William  Curtis  Noyes,  in  opposi- 
tion.— I.  The  writ  of  certiorari  will  not  lie  to  the  police  commis- 
sioners to  review  the  action  of  the  Board  of  Police  in  the  matter 
of  appointments  and  removals.  The  duties  of  the  board  are  ex- 
ecutive or  administrative,  and  not  judicial  in  their  nature.  These 
duties  are  chiefly  defined  in  the  5th  section  of  the  act  under 
which  the  board  was  organized.  By  the  6th  section  they  are 
authorized  to  pass,  from  time  to  time,  rules  and  regulations,  for 
the  more  proper  government  and  discipline  of  its  subordinate 
officers.  The  power  to  appoint  and  remove  is  merely  incidental 
to  the  more  effective  execution  of  the  duties  conferred  upon 
them.  The  acts  which  the  board  are  authorized  to  perform,  all 
call  for  the  exercise  of  opinion  and  judgment,  but  they  are  not, 
therefore,  judicial  acts.  Else,  every  executive  officer  required  to 
exercise  a  discretion  in  the  performance  of  his  duties  would  be 
said  to  exercise  judicial  p.owers.  The  fact  that  no  precedent 
can  be  found  for  a  writ  in  a  case  like  the  present,  is  entitled  to- 
much  consideration. 

A  similar  power  of  removal,  upon  charges,  has  long  existed 
in  the  cases  of  sheriffs,  coroners,  county  clerks,  registers  of  New 
York,  &c.  (1  Rev.  Stats.,  123,  §  44).  This  power  is  conferred 
not  on  the  judicial,  but  on  the  executive  arm.  Yet  no  instance 
can  be  found  where  the  courts  have  attempted  to  supervise  the 
jurisdiction  or  acts  of  the  executive  in  such  cases.  Although  he 
can  only  remove  on  charges,  and  after  an  opportunity  has  been 
given  to  the  officer  to  be  heard  in  his  defence,  his  duties  have- 
never  been  deemed  judicial.  Yet  the  same  argument  which 
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would  sustain  or  sanction  this  proposed  writ  to  the  commission- 
ers, would  sustain  a  like  writ  to  the  governor  in  cases  of  removal 
"by  him.  So  a  certiorari  could  issue  to  the  Senate  to  review  its 
action  in  the  removal  of  judicial  officers  (Const.,  Art.  6,  §  11). 
The  constitution  has  declared  the  character  of  acts  of  this 
nature  by  vesting  the  power  in  the  executive  and  legislative 
branches  of  the  government. 

II.  The  Legislature  have,  in  the  several  police  acts  of  1846, 
1853,  and  185V,  evinced  their  determination  to  rest  the  largest 
discretion,  in  the  matter  of  removals,  in  those  controlling  the 
police  force.    The  rules  and  regulations  for  the  more  proper 
government  and  discipline  of  the  subordinate  officers  are  to  be 
prescribed  by  the  superior  officers.    The  qualifications,  enumera- 
tion and  distribution  of   duties,   mode   of  trial,    and  removal 
from  office  of  the  force,  are  to  be  defined  and  prescribed  by 
the  board.     The  slightest  breach  of  the  rules  and  regulations 
prescribed   by  the  board  is  cause  of  removal   (Act  of  185V, 
§§  5,  6,  and  V ;  People  v.  Warner,  2  Den.,  272). 

III.  In  those  cases  where  the  court  have  the  power  to  award 
a  common-law  certiorari,  it  rests  in  their  discretion  to  grant  or 
withhold  it.     It  is  never  a  writ  of  right  but  of  grace,  except  in 
-certain   cases  when   demanded   by  the  people.    It  is  seldom 
granted  when  the  party  has  another  remedy  (15    Wend.,  198, 
206;  State  v.  Anderson,  1   Coxe  (JV.  J.)  E.,  318;  Ex  parte 
Adams,  4  Pick.,  25 ;  Inhabitants  of  Freeton  v.  County  Com- 
missioners, 9  Pick.,  46).    This  is  not  a  case  in  which  the  prece- 
dent should  be  established.     The  Board  would  be  seriously  em- 
barrassed in  the  discharge  of  their  duties,  and  their  action,  so 
essential  to  the  safety  and  security  of  the  citizen,  would  fre- 
quently be  paralyzed,  if  each  appointment  and  removal  was  sub- 
ject to  review  by  the  judicial  tribunals. 

IV.  The  affidavits  show  that  the  applicant,  for  more  than  a 
month,  set  at  defiance  the  powers  and  authority  of  this  board ; 
and  this  after  the  act  under  which  the  board  was  organized  had 
been   declared  and   adjudged   constitutional   by  the  Supreme 
•Court.    They  also  show  that  written  charges  were  preferred  to 
said  board  against  him,  and  that  he  was  allowed  an  opportunity 
of  being  heard  in  his  defence.    The  applicant  does  not  claim 
that  the  board  did  not  have  before  them  proof  of  the  charges, 
.and  of  the  time  and  place  of  trial. 
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Y.  The  question  of  jurisdiction  can  alone  be  raised  on  com- 
mon law  certiorari  (The  People  v.  The  City  of  Rochester,  21 
Barb.,  656).  Even  in  cases  of  inferior  courts,  the  courts  will 
intend  in  favor  of  certain  acts  essential  to  jurisdiction,  unless  the 
contrary  appear.  (See  the  cases  cited  by  Cowen  J.,  21  Wend.,  47.) 

DAVIES,  J. — On  the  13th  of  April,  1855,  the  petitioner  was 
appointed  by  the  then  Board  of  Police  Commissioners  to  the 
office  of  policeman  of  said  city. 

By  section  3d  of  article  III.  of  the  act  of  April  13th,  1853,  in 
force  at  the  time  of  the  petitioner's  appointment,  it  was  provided 
that "  the  members  of  the  police  department  appointed  after  this 
act  shall  have  gone  into  effect,  shall  hold  their  offices  during 
good  behavior,  and  shall  only  be  removed  for  cause,  as  herein- 
after provided." 

By  section  4  of  that  act,  it  was  provided  that  "  in  case  of  sus- 
pension and  complaint,  notice  to  the  accused  shall  be  given,  to 
afford  him  an  opportunity  to  be  heard  in  his  defence.  The 
accused  party  may,  in  all  cases,  appear  by  counsel,  and  compel 
the  attendance  of  witnesses  in  his  behalf."  The  Board  of  Com- 
missioners, after  the  examination  of  witnesses,  under  oath  or 
affirmation  upon  the  charges,  and  in  defence,  might,  for  cause, 
remove  the  accused  from  office. 

A  person  once  appointed  a  policeman,  after  this  act  took 
effect,  could  only  be  removed  in  the  manner  therein  prescribed. 

On  the  15th  of  April,  1857,  an  act  was  passed  "  to  establish  a 
Metropolitan  Police  District,  and  to  provide  for  the  government 
thereof." 

Section  6  of  this  act  declared  that  the  patrol  force  of  the 
county  of  New  York,  until  otherwise  provided  for,  shall  be  of 
the  number  of  patrolmen  then  existing  by  law  in  the  city  of 
New  York. 

By  this  provision,  the  police  force  in  existence  in  the  city  of 
New  York,  at  the  time  of  the  passage  of  that  act,  were  thus 
incorporated  with  the  police  force  thus  organized,  and  accepted 
as  the  patrol  force  for  the  county  of  New  York,  as  authorized  by 
said  act. 

By  force  of  these  provisions  the  petitioner  became  one  of  the 
patrol  force  of  the  county  of  New  York,  as  organized  by  this 
act.  The  seventh  section  of  this  act  provides  that  no  person 
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shall  be  removed  from  office,  "  except  upon  written  charges, 
preferred  against  him  to  the  Board  of  Police,  and  after  an 
opportunity  shall  have  been  afforded  him  of  being  heard  in  his 
defence."  The  same  section  declares  that  the  mode  of  trial  and 
removal  from  office  of  each  officer  of  the  said  police  force  shall 
be  particularly  defined  and  prescribed  by  rules  and  regulations 
of  the  Board  of  Police. 

In  pursuance  of  the  authority  thus  conferred,  the  Board  of 
Police  have  adopted  rules  and  regulations  in  reference  to  the 
removal  of  the  members  of  the  police  force. 

The  sixth  rule  requires  that  charges  preferred  against  any 
member  of  the  police  force  must  be  in  writing,  and  unless  pre- 
sented by  one  of  the  superintendents  or  inspectors,  must  be 
sworn  to ;  and  all  charges  are  to  be  filed  with  the  chief  clerk. 

The  seventh  regulation  requires  that  when  charges  are  filed, 
the  chief  clerk  shall  notify  the  person  complained  of  to  call  and 
examine  the  same.  And  the  person  complained  of,  within  two 
days  thereafter,  must  answer  the  same  to  the  clerk,  or  file  his 
answer  thereto  with  him. 

The  petitioner  alleges  that  he  was  removed  from  office  on  the 
23d  day  of  June  last,  without  any  written  charges  being  pre- 
sented against  him,  and  without  any  opportunity  being  afforded 
to  him  to  be  heard  in  his  defence.  It  appears  from  the  affidavits 
on  the  part  of  the  commissioners,  that  on  the  19th  day  of  June 
last,  written  charges  were  preferred  against  the  petitioner  by 
one  of  the  inspectors.  It  also  appears  from  said  affidavits,  that 
the  chief  clerk  of  the  board  prepared  a  notice  to  the  petitioner 
that  said  charges  had  been  preferred  against  him,  with  a  specifi- 
cation thereof,  and  notice  of  the  time  and  place,  when  and 
where  said  Gambling  should  appear  before  said  board  for  trial 
on  said  charges,  and  said  clerk  deposes  that  he  directed  service 
to  be  made  of  the  same  on  said  Gambling. 

The  clerk  further  deposed  that  by  reference  to  the  minutes  ol 
said  board,  upon  the  trial  of  said  Gambling,  it  appears  that 
proof  was  made  to  said  board  of  the  service  of  said  notice  on 
said  Gambling. 

The  board  correctly  apprehended  their  duty  in  directing  notice 
to  be  given  to  the  petitioner  of  the  charges  preferred  against 
him,  that  he  might  have  an  opportunity  of  being  heard  in  his 
defence.  If  such  opportunity  has  been  given  him,  it  puts  an 
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end  to  this  application,  for  this  court  has  no  power  to  review  the 
adjudication  of  the  commissioners  upon  its  merits.  If  they  have 
taken  the  necessary  steps  to  acquire  jurisdiction,  their  action  is 
final  in  the  mater. 

But  the  petitioner  swears  positively  that  he  had  no  notice  of 
the  charges  preferred  against  him,  nor  any  opportunity  of  being 
heard  in  his  defence,  and  the  affidavit  of  the  chief  clerk  does 
not  contradict  this,  except  by  stating  that  it  appears  from  the 
minutes  that  proof  was  made  that  such  notice  had  been  given. 
If  the  notice  was  given  and  the  petitioner  had  an  opportunity 
of  being  heard  in  his  defence,  it  ought  certainly  to  be  estab- 
lished beyond  all  controversy. 

As  it  is  the  only  point  upon  which  doubt  is  thrown  by  the 
papers  before  me,  I  think  it  proper,  in  view  of  the  rights  of  the 
petitioner,  and  the  public  interests  involved,  to  direct  that  a 
reference  be  ordered  to  James  R.  Whiting,  Esq.,  to  ascertain  and 
report  whether  the  petitioner  had  notice  of  the  charges  preferred 
against  him,  and  of  the  time  and  place  for  the  trial  thereof,  and 
whether  an  opportunity  has  been  afforded  him  of  being  heard  in 
his  defence,  and  that  he  report  with  all  convenient  speed. 

August,  1857.     Report  of  the  referee. 

The  referee  reported,  in  substance,  that  Wm.  Sutherland,  a 
duly  appointed  policeman,  who  was,  on  the  19th  of  June,  1857, 
acting  in  the  capacity  of  an  inspector  and  special  aid  to  Daniel 
Carpenter,  the  deputy  superintendent  of  police,  did,  on  the  19th 
of  June,  1857,  cause  to  be  served  upon  Richard  Gambling,  per- 
sonally, a  notice  in  writing,  requiring  Gambling  to  report  him- 
self for  patrol  duty  at  the  station-house,  Knickerbocker  Hall, 
corner  of  Twenty-third  street  and  Eighth  avenue,  at  sunset  of 
that  day;  that  Gambling  did  not  report  himself,  and  on  the 
night  of  the  19th  or  morning  of  the  20th  of  June,  Sutherland 
presented  charges  in  writing  against  Gambling  and  others  ;  that 
a  notice  of  such  written  charges  against  Gambling  was  not 
served  upon  him  personally,  but  the  messenger  left  the  notice 
with  one  McKee,  who  had  been  appointed  captain  of  the  Six- 
teenth precinct  by  the  former  commissioners,  and  was  then  acting 
as  such,  and  under  whose  command  the  said  Gambling  then 
was ;  that  McKee  did  not  deliver  the  notice  to  Gambling,  and 
Gambling  did  not  report  himself  to  the  superintendent  of  the 
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Metropolitan  Police  for  duty  until  after  the  23d  of  June  ;  that 
Gambling  had  been  ill  and  off  duty  from  about  the  1st  of  April 
until  after  the  23d  of  June. 

Upon  the  coming  in  of  this  report  Mr.  Justice  Davies  allowed 
the  writ  of  certiorari,  which  was  in  the  following  form : 

The  People  of  the  State  of  New  York.— To  Jacob  Cholwell, 
James  "W.  Nye,  Jas.  T.  Stranahan,  Simeon  Draper,  James 
Bowen,  Fernando  "Wood,  and  Samuel  S.  Powell,  Commission- 
ers of  Police  of  the  Metropolitan  Police  District. 
Whereas,  we  have  understood  that  lately,  before  you,  or  a 
majority  of  you,  composing,  at  the  time,  a  Board  of  Police  of 
the  Metropolitan  Police  District,  pursuant  to  an  act  entitled, 
"  An  Act  to  establish  a  Metropolitan  Police  District,  and  to  pro- 
vide fur  the  government  thereof,"  passed  April  15th,  1857,  such 
proceedings  have  been  had  that  you,  or  a  majority  of  you,  have 
irregularly,  and  without  authority  or  jurisdiction  in  the  premises, 
discharged,  dismissed,  and  removed  from  office,  Richard  Gam- 
bling, a  policeman,  duly  appointed,  and  holding  office  in  the 
Sixteenth  patrol  district,  or  precinct,  in  the  city  of  New  York  ; 
and  whereas  it  is  alleged  by  the  said  Gambling  that  your  pro- 
ceedings have  been  irregular,  without  authority  and  in  violation 
of  the  provisions  of  the  act  aforesaid,  and  especially  in  violation 
of  the  7th  section  thereof,  and  we,  being  willing,  for  certain 
reasons,  that  all  the  proceedings  concerning  said  dismissal,  dis- 
charge, and  removal  from  office  of  said  Richard  Gambling, 
before  you  remaining,  with  all  the  proceedings  thereto  apper- 
taining, should  be  certified  and  returned  by  you  into  our  Supreme 
Court,  before  our  justices  thereof,  at  a  general  term  of  said 
court,  to  be  held  in  the  City  Hall,  in  the  city  of  New  York,  on 
the  day  of  August,  1857,  at  10  o'clock  A.  M.  of  that  day, — Do 
command  you  that  you  certify  and  return  into  our  Supreme 
Court,  before  our  said  justices  thereof,  at  a  general  term  of  said 
court,  to  be  held,  &c.,  all  the  proceedings  concerning  the  said 
dismissal,  discharge,  and  removal  from  office  of  the  said  Richard 
Gambling,  had  and  taken  by  and  remaining  before  you,  so 
that  our  said  justices  may  further  act  thereon,  as  of  right  and  ac- 
cording to  law  ought  to  be  done,  and  have  you  then  there  this 
writ. 

Witness,  &c. 
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October,  1857.     Amendment  of  the  writ. 

The  return  which  was  made  to  the  writ  was  made  and  signed 
by  Messrs.  Nye,  Stranahan,  and  Bowen,  three  of  the  commis- 
sioners. 

Luman  Sherwood,  for  the  relator,  moved  to  dismiss  the  return 
to  the  certiorari,  on  the  ground  that  it  was  made  by  only  three 
commissioners,  who  were  not  a  majority  of  the  board.  He  read 
affidavits  of  Mayors  Wood  and  Powell,  and  Mr.  Cholwell, 
stating  that  the  writ  of  certiorari  was  never  laid  before  the 
board,  and  they  were  never  notified  to  take  any  part  in  making 
the  return.  And,  in  support  of  the  motion,  he  urged  that  the 
board  consisted  of  seven  members;  that,  by  law,  four  were 
required  to  form  a  quorum  to  transact  such  business  as  making 
this  return  ;  and  that,  since  only  three  acted  in  making  it,  the 
return  was  insufficient. 

Wm.  Curtis  Noyes,  in  opposition. — The  writ  should  be 
quashed.  It  is  directed  to  seven  persons,  designated  as  police 
commissioners,  whereas  only  five  of  that  number  were  commis- 
sioners. The  police  act  reads,  "  the  governor  shall  appoint  jive 
commissioners  of  police;  these,  together  with  the  mayors  of 
New  York  and  Brooklyn,  shall  constitute  a  Board  of  Police.". 
The  two  mayors  are  not  police  commissioners,  but  members  of 
the  Board  of  Police  when  in  session.  If  the  writ  had  been 
directed  to  the  Board  of  Police,  it  would  have  included  the 
mayors.  But  it  is  not  so  directed.  The  writ  must  either  be 
quashed,  or  be  considered  as  directed  to  the  five  commissioners, 
and  the  two  mayors  rejected  as  surplusage.  The  three  gentle- 
men who  signed  the  returns  were  a  majority  of  such  commis- 
sioners, and  were  a  quorum  to  transact  such  business.  If  the 
writ  is  intended  to  be  directed  to  the  Board  of  Police,  it  must  be 
quashed  ;  if  it  is  directed  to  the  police  commissioners,  the  return 
is  valid. 

DAVIES,  J.  (orally.) — The  writ  of  certiorari  was  improperly 
directed.  Instead  of  the  seven  gentlemen  being  designated  as 
"  Police  Commissioners,"  they  should  have  been  called  "  Board 
of  Police."  The  writ  must  be  so  amended.  The  return  to  the 
writ  is  defective,  as  not  being  made  by  a  majority  of  the  board. 
Let  a  new  re  turn  be  filed  to  the  amended  writ  before  November  1. 
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THE  PEOPLE  on  the  relation  of  GAMBLING  a.  THE 
BOARD  OF  POLICE. 


Supreme  Court,  First  District;  General  Term,  March,  1858. 
POLICE. — BY-LAW. — MODE  OF  REMOVAL. — NOTICE. 

When  a  statute  prescribes  the  mode  of  acquiring  jurisdiction,  the  mode  pointed 
out  must  be  complied  with,  or  the  decision  will  be  a  nullity. 

The  act  creating  the  Board  of  Police  for  the  Metropolitan  Police  District  provided 
that  the  mode  of  trial  of  policemen,  and  their  removal  from  office,  should  be 
particularly  defined  and  prescribed  by  the  rules  of  the  board;  and  that  no  per- 
son should  be  removed  from  the  force  except  upon  written  charges  preferred 
against  him  to  the  board,  and  after  an  opportunity  had  been  afforded  him  of 
being  heard  in  his  defence.  The  rules  adopted  by  the  board  pursuant  to  the 
act  provided  that  charges  preferred  must  be  in  writing,  and  sworn  to  or  af- 
firmed, etc.,  unless  made  by  a  member  of  the  board  or  officer,  <fec.,  and  that  the 
accxised  should  have  two  days'  notice  to  examine  the  charges  and  make  answer 
to  them,  after  which  a  trial  might  be  had  at  any  meeting  of  the  board,  of  which 
the  accused  had  been  advised. 

Held,  that  a  member  of  the  force  could  not  be  removed  upon  charges  pre- 
ferred and  tried,  otherwise  than  in  conformity  to  these  rules  ;  and  that  in  order 
to  sustain  a  removal,  it  must  appear,  not  only  either  that  the  charges  were  pre- 
ferred by  a  commissioner,  <fec.,  or  were  sworn  or  affirmed  to,  but  also  that  the 
accused  had  notice  to  call  and  examine  the  charges,  and  also  had  personal  no- 
tice of  the  time  and  place  of  the  trial. 

A  certiorari  is  the  proper  remedy  to  procure  a  review  by  the  Supreme  Court  of 
the  proceedings  of  the  board. 

The  case  of  McDermott  a.  The  Board  of  Police  (5  Ante,  423)  approved. 

Certiorari  to  the  Board  of  Police  for  the  Metropolitan  Police 
District. 

The  facts  appear  in  the  report  of  The  People  on  rel.  Gambling 
a.  Cholwell,  supra,  and  in  the  opinion  of  the  court. 

Luman  Sherwood  and  Gilbert  Dean,  for  the  relator. 

David  Dudley  Field  and  William  Curtis  Noyes,  for  the  de- 
fendants. 

BY  THE  COURT.* — DAVIES,  C.  J. — The  return  to  the  writ  of 

*  Present,  Davies,  C.  J.,  Clerke  and  Sutherland,  JJ. 
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certiorari  in  these  cases  and  others,  brings  up  the  question  wheth- 
er the  relators  have  been  legally  dismissed  as  policemen  of  the 
city  of  New  York. 

They  were  duly  and  legally  appointed  under  the  act  of  April 
13,  1853.  (Laws  of  1853,  ch.  228.)  By  section  2  of  article  3  of 
that  act,  it  was  declared  that  "  the  members  of  the  police  de- 
partment, appointed  after  this  act  shall  have  goner  into  effect, 
shall  hold  their  offices  during  good  behavior,  and  shall  only  be 
removed  for  cause,  as  hereinafter  provided."  Section  4  of  the 
same  article  prescribes  the  mode  of  removal. 

Notice  to  the  accused  was  to  be  given  to  afford  him  an  op- 
portunity to  be  heard  in  his  defence.  The  accused  party  might 
in  all  cases  appear  by  counsel,  and  compel  the  attendance  of 
witnesses  in  his  behalf.  The  commissioners  were  to  examine 
witnesses  under  oath,  and  the  testimony  in  each  case  to  be  re- 
duced to  writing,  and  the  decision  filed  with  the  clerk  of  the 
Common  Council. 

The  act  of  April  15,  1857  (Laws  of  185T,  ch.  569)  established 
a  metropolitan  police  district,  and  provided  for  the  government 
thereof.  By  this  act  a  board  of  commissioners  were  appointed, 
who  were  to  have  the  government  and  management  of  the  po- 
lice within  the  district.  The  quota  of  patrol,  force  for  the  county 
of  New  York  was  to  be  the  number  of  patrolmen  then  existing 
by  law  in  the  city  of  New  York.  Section  7  of  this  act  declares 
that  the  qualifications,  enumerative  and  distributive,  of  duties, 
mode  of  trial,  and  removal  from  office,  of  each  officer  of  the 
police  force,  shall  be  particularly  defined  and  prescribed  by 
rules  and  regulations  of  the  Board  of  Police ;  and  that  no  per- 
son shall  be  removed  therefrom  except  upon  written  charges 
preferred  against  him  to  the  Board  of  Police,  and  after  an  op- 
portunity shall  have  been  afforded  him  of  being'  heard  in  his 
defence."  Section  32  of  this  act  declares  that  the  police  of  the 
city  of  New  York,  after  the  first  meeting  of  the  Board  of  Po- 
lice (which  was  on  April  23,  1857),  should  hold  office  and  do 
duty  under  the  provisions  of  that  act,  "  and  as  members  of  the 
police  force  of  the  metropolitan  district  hereby  constituted." 

In  pursuance  of  the  authority  thus  conferred,  the  Board  of 
Police  adopted  rules  and  regulations  relating  to  the  mode  of 
trial  and  removal  from  office  of  the  members  of  the  police 
force.  Rule  sixth  prescribes  that  charges  preferred  against  any 
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members  of  the  police  force  must  be  in  writing,  and  sworn  to 
or  affirmed  to,  with  the  name  and  residence  of  the  complainant; 
if  stated  to  be  on  information  or  belief,  then  the  source  of  such 
information,  and  the  reason  of  such  belief,  shall  also  be  stated. 
But  this  was  not  to  apply,  when  charges  were  preferred  by  any 
commissioner,  or  the  general  or  deputy  superintendents  or  in- 
spectors, who  might  charge  simply  in  writing.  All  such  charges 
must  be  filed  with  the  chief  clerk. 

Rule  seventh  prescribes  that  when  charges  are  filed,  the  chief 
clerk  shall  notify  the  person  complained  of  to  call  and  examine 
the  same,  and  the  person  complained  of,  within  two  days  there- 
after, must  either  dictate  answers  thereto  to  the  chief  clerk,  to 
be  by  him  taken  down,  or  he  may  prepare  the  same  in  writing, 
within  the  same  time,  and  file  the  same.  The  trial  thereof  shall 
be  in  order  at  any  subsequent  meeting  of  the  board,  of  which 
the  person  complained  of  shall  be  advised. 

In  the  cases  before  us  the  charges  were  in  no  instance  pre- 
ferred by  a  commissioner,  or  by  a  general  or  deputy  superin- 
tendent, or  by  an  inspector,  and  the  charges  in  no  instance  were 
sworn  or  affirmed  to.  There  is  no  evidence  that  any  notice  was 
given  to  any  of  the  relators  to  call  and  examine  the  charges  pre- 
ferred, or  that  they  had  any  opportunity  of  such  examination. 

Notice  of  trial,  on  charges,  was  left  at  the  station  houses  of 
the  various  wards,  but  no  time  or  place  of  trial  was  specified 
therein  ;  and  there  is  no  evidence  that  knowledge  of  such  time 
and  place,  or  of  such  charges,  ever  came  to  the  relators. 

For  the  reasons  given  by  Mr.  Justice  Davies,  in  the  case  of 
The  People  on  the  relation  of  McDermott  against  these  defend- 
ants,* we  are  of  the  opinion  that  notice  of  such  charges,  and 
of  the  time  and  place  of  trial,  should  have  been  given  to  the 
relators  personally,  so  that  they  might  have  had  an  opportunity 
of  being  heard  in  their  defence. 

When  a  statute  prescribes  the  mode  of  acquiring  jurisdiction, 
the  mode  pointed  out  must  be  complied  with,  or  the  proceeding 
will  be  a  nullity.  (Bloom  v.  Burdick,  1  Hill,  130 ;  Stanton  <o. 
Ellis,  2  Kem.,  575.) 

Notice  of  the  charges  preferred  against  the  relators,  and  no- 
tice of  the  time  and  place  of  trial  therein  not  having  been  given 

*  Reported  5  Ante,  422. 
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to  them,  in  conformity  to  law,  the  defendants  had  no  jurisdiction 
over  them,  and  their  order  of  removal,  depriving  them  of  the 
office  of  policemen,  was  unauthorized,  and  cannot  be  main- 
tained. 

The  office  of  policeman,  as  created  by  the  act  of  1853,  and 
continued  by  that  of  1857",  is  not  a  political  office,  subject  to 
change  and  removal  at  the  will  of  the  appointing  power.  The 
commissioners  of  police  under  the  act  of  1853,  as  well  as  the 
defendants  under  that  of  1857,  in  proceeding  to  the  trial  and 
removal  of  policemen,  act  in  a  quasi-judicial  capacity.  The 
reasons  or  causes  of  removal  are  not  subjects  of  review.  If 
they  have  jurisdiction,  the  motives  of  their  action,  or  the  suffi- 
•ciency  of  the  causes  for  removal,  are  not  to  be  questioned  here. 

That  a  certiorari  to  review  these  proceedings  is  the  proper  and 
appropriate  remedy,  admits,  we  think,  of  no  serious  question. 

It  lies  to  review  the  proceedings  of  canal  appraisers,  who  ap- 
praised the  damages  of  an  individual  without  giving  him  an 
opportunity  to  be  heard,  or  to  produce  testimony.  (Ford  v.  Ca- 
nal Appraisers,  1  Wend.,  288.)  It  also  lies  to  review  the  pro- 
ceedings of  courts-martial.  (Rathbun  v.  Sawyer,  15  Ib.,  451.) 

It  was  granted,  and  proceedings  before  a  special  officer  set 
aside,  on  the  ground  that  he  had  not  acquired  jurisdiction.  (In 
the  case  of  the  People  v.  Reed,  5  Den.,  554.)  And  this  court, 
in  the  matter  of  Burnis  (1  Barb.,  193),  set  aside  the  proceedings 
had  before  a  justice  on  the  ground  of  want  of  jurisdiction. 

We  are  therefore  of  the  opinion  that  the  proceedings  had  by 
the  defendants  for  the  removal  and  dismissal  of  the  relators  as 
policemen,  are  void  for  want  of  jurisdiction,  and  should  be  set 
aside. 


.  MUSSINA  a.  BELDEN. 

Supreme  Court,  First  District ;  Special  Term,  February,  1858. 

JURISDICTION  OF  ACTION  RESPECTING  LANDS  WITHOUT  THE  STATE. 
— DEFENCE  OF  FORMER  JUDGMENT. 

'The  Supreme  Court  of  this  State  have  jurisdiction  of  an  action  for  a  fraudulent 
conspiracy,  formed  by  the  defendants  in  another  State,  to  divest  the  plaintiff 
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of  his  title  to  lands  in  that  State,  when  the  relief  sought  is  damages  for  the 
•wrong,  and  an  accounting  and  payment  of  rents  and  profits. 

It  is  not  necessary,  in  such  case,  that  the  defendants  should  be  residents  of  this 
State,  to  subject  them  to  the  jurisdiction  of  the  court.  The  court  acquires 
jurisdiction  by  the  service  of  process  upon  them  within  the  State,  however 
brief  may  be  their  sojourn  here. 

Section  123  of  the  Code — providing  that  an  action  relating  to  lands  is  local,  and 
can  only  be  tried  in  the  county  where  the  lands  are  situated — is  inapplicable- 
when'the  lands  in  question  are  situated  without  the  State. 

The  rule,  that  full  faith  and  credit  is  to  be  given  the  judicial  proceedings  of  courts 
of  sister  States,  is  not  to  be  held  to  preclude  a  party  from  impeaching  collater- 
ally, on  the  ground  of  fraud,  a  decree  rendered  by  a  court  of  another  State,  in 
an  action  not  between  the  same  parties. 

Demurrer  to  complaint. 

The  facts  stated  by  the  complaint  were,  briefly,  that  a  con- 
tract was  made  at  Brownsville,  in  the  State  of  Texas,  in  Decem- 
ber, 1848,  between  Jacob  Mussina,  one  of  the  plaintiffs,  and  the 
defendants,  Stillman  and  Belden,  by  which  they  were  jointly  to> 
purchase  and  hold  certain  lands,  constituting  the  town  of  Browns- 
ville, on  the  left  bank  of  the  Rio  Grande. 

The  complaint  then  proceeds  to  state  that  the  plaintiffs,  Simon? 
and  Jacob  Mussina,  were  jointly  interested  in  such  contract,  and 
the  lands  purchased  in  pursuance  thereof,  as  were  then  also  the 
defendants  Belden,  Stillman,  and  Ailing ;  that  the  defendants 
Basse  and  Horde  were  the  attorneys  of  the  parties  in  relation  to  - 
such  contract,  and  the  purchasers  of  land  under  the  same ;  that 
in  December,  1849,  the  defendants  entered  into  a  conspiracy  to 
defraud  the  plaintiffs  out  of  their  interests  in  said  lands,  and 
rights  under  the  contract ;  that,  in  pursuance  of  such  conspiracy,, 
they  made  divers  conveyances,  instituted  legal  proceedings,  and 
took  various  fraudulent  steps,  whereby  the  plaintiffs'  title  was 
impaired,  their  lands  depreciated  in  value,  and  they  thereby  lost 
the  same ;  that,  as  a  part  of  such  conspiracy  and  fraud,  in  the 
year  1849,  a  suit  was  instituted  in  the  United  States  District 
Court  for  the  District  of  Texas,  by  one  Don  Rafael  Garcia  Cava- 
zos  and  wife,  against  the  parties  to  this  action,  for  the  recovery 
of  the  lands  thus  purchased  under  said  contract,  and  that  such 
proceedings  were  had  therein  ;  that  in  January,  1852,  a  decree 
was  rendered  against  the  parties  herein,  whereby  their  title  to 
said  lands  was  declared  illegal  and  invalid,  and  they  were  per- 
petually enjoined  from  setting  it  up ;  that  such  decree  was  ob- 
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tained  by  the  fraudulent  acts  and  contrivances  of  the  defendants, 
which  were  fully  stated  in  the  complaint,  and  with  the  intention 
to  deprive  them  of  their  interests  in  said  lands,  and  their  title 
thereto. 

The  plaintiffs'  damages  were  laid  at  five  hundred  thousand 
dollars,  and  the  demand  of  relief  was  as  follows : 

"  Wherefore  the  plaintiffs  demand  judgment  for  the  damages 
which  they  have  sustained,  and  that  the  defendants  may  be  re- 
quired to  come  to  an  account  with  the  plaintiffs,  of  and  concern- 
ing all  moneys  or  things  by  them  or  either  of  them  received,  art 
account  of  the  sales  of  the  lands  thus  jointly  owned  by  the  par- 
ties to  this  suit,  and  of  and  concerning  all  the  rents  and  profits 
of  said  lands,  and  of  and  concerning  the  rents  mentioned  in  the 
complaint,  as  due  from  the  United  States." 

The  defendants,  Stillman,  Belden,  and  Ailing,  demurred  to 
the  complaint,  and  assigned  as  grounds : 

"First,  That  this  court  has  no  jurisdiction  of  the  subject  of 
the  action. 

"  Second,  That  the  facts  stated  in  the  complaint  are  not  suf- 
ficient to  constitute  a  cause  of  action." 

Clark  &  Voorhies,  in  support  of  the  demurrer. — First,  That 
the  court  has  not  jurisdiction.  It  is  manifest  that  the  plaintiffs 
seek  to  draw  into  the  jurisdiction  of  the  courts  of  this  State,  a 
litigation  relative  to  lands  situated  in  Texas,  and  which  is  solely 
cognizable  by  the  courts  of  that  State.  The  gravamen  of  the 
complaint  is  the  divestiture  of  title  to,  and  depreciation  of  lands 
in  Texas  by  means  of  an  alleged  conspiracy,  concocted  and  car- 
ried out  there,  by  parties  who  are  not,  so  far  as  appears  on  the 
pleadings,  residents  of  this  State.  It  matters  not  whether  the 
relief  asked  is  a  reconveyance  of  the  property  of  which  the  plain- 
tiffs complain  they  have  been  divested,  or  whether  they  waive 
such  relief  and  ask  for  damages,  for  the  divestiture  and  depre- 
ciation in  value.  In  either  case,  the  action  is  in  the  nature  of  a 
real  action,  and  is  not  transitory.  It  requires  an  investigation 
of,  and  adjudication  upon,  the  titles  and  injury  to  lands  in  a  for- 
eign country.  1.  A  court  of  law  will  not  entertain  an  action  for 
injury  to  land  situated  out  of  the  jurisdiction.  Although  the  claim 
is  for  damages  only,  yet  such  an  action  is  local.  (Watts  v.  Kinney, 
6  Hill,  82,  and  cases  there  cited  ;  Story's  Confl.  of  Laws,  §§  554, 
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555 ;  Ring  v.  McCoun,  3  Sandf.,  524.)  2.  If  this  is  deemed  an 
action  on  the  equity  side  of  the  court,  then  we  say  there  is  no 
precedent  for  the  jurisdiction.  The  class  of  cases  in  which 
courts  of  equity  have  taken  jurisdiction  of  suits  affecting  lands 
in  other  States  or  countries,  is  where  bills  have  been  filed  for 
the  specific  performance  of  contracts  for  the  sale  of  such  lands, 
or  where  they  have  been  held  in  trust.  In  those  cases  they 
have  assumed  jurisdiction  on  the  ground  that  the  decree  was 
in  personam,  and  the  parties  were  residents  of  the  State  or 
country  in  which  the  suit  was  brought.  (2  Story's  Eq.  Juris., 
§§  743,  744,  899,  900  ;  Story's  Confl.  of  Laws,  551-555.)  And 
in  England  the  following  limitations  to  the  jurisdiction  have 
been  recognized :  (a.)  That  the  defendants  should  be  residents  in 
England.  (5.)  That  the  land,  though  beyond  the  jurisdiction, 
should  be  within  the  empire  or  its  dependencies.  (<?.)  That  the 
interposition  of  the  court  be  necessary  to  the  ends  of  justice. 
(d.)  That  there  be  no  court  of  competent  authority  within  the 
jurisdiction  (2  ^pence's  Eq.  Jurisd.,  7,  10).  It  does  not  appear 
from  the  complaint  in  this  action  that  the  defendants  are  "resi- 
dents of  this  State,"  or  that  "  the  interposition  of  this  court  is 
necessary  to  the  ends  of  justice,"  or  that  the  courts  of  Texas  are 
not  competent  to  do  justice  between  the  parties.  When  the 
plaintiff  entered  into  a  Texas  partnership  in  Texas  land  claims, 
he  impliedly  submitted  himself  to  the  Texas  laws  and  tribunals. 
This  attempt  to  bring  those  titles  before  the  courts  of  another 
State  for  adjudication,  either  directly  or  indirectly,  is  not  to  be 
favored  (Mussina  v.  Ailing,  11  Louis.  R.,  568). 

Second,  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  I.  If  the  complaint  states  facts 
sufficient  to  authorize  the  courts  of  Texas  to  grant  relief,  still  it 
shows  no  cause  of  action  here. 

II.  It  appears  on  the  face  of  the  complaint  that  a  suit  was 
heretofore  commenced  in  the  United  States  District  Court  for 
the  District  of  Texas,  in  which  Cavazos  and  wife  were  com- 
plainants, and  all  the  parties  to  this  suit  were  defendants,  and  a 
decree  made  establishing  the  title  of  the  complainants  to  all  the 
lands  involved  in  this  action,  and  perpetually  enjoining  the  de- 
fendants therein  from  questioning  the  same.  That  decree  is 
binding  and  conclusive  upon  the  parties  to  this  action,  so  far  as 
the  title  to  these  lands  is  concerned  (I  Greeril.  Ev.,  §  522,  &c.). 
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It  establishes  that  they  never  had  any  title,  and  consequently 
that  the  plaintiffs  in  this  action  could  have  sustained  no  injury 
by  reason  of  the  alleged  wrongful  acts  set  forth  in  the  complaint. 
It  is  no  answer  to  say  the  decree  was  rendered  in  a  manner  to 
prevent  the  defendants  from  appealing.  By  the  Constitution  of 
the  United  States  (art.  4,  §  1),  "  full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  State."  The  remedy  of  the  plaintiffs,  if 
any  fraud  has  been  practised  in  obtaining  that  decree,  is  to  ap- 
ply to  the  courts  of  Texas  to  set  it  aside.  So  long  as  it  stands,  it 
is  conclusive  upon  them.  (Bicknell  v.  Field,  8  Paige,  445  ; 
McRae  v.  Mattorn,  13  Pick.,  53 ;  Peck  v.  Woodbridge,  3  Day, 
30).  The  judgments  of  the  courts  of  another  State  cannot  be 
impeached  or  inquired  into  in  an  action  of  the  nature  of  this. 
(Smith  v.  Lewis,  3  Johns.,  168  ;  I  Phil.  Ev.,  346 ;  2  Cow.  cfe  H., 
notes,  877.)  A  judgment  of  a  court  of  one  State  has  full  and 
binding  effect  in  every  other.  If  the  court  had  jurisdiction,  it 
cannot  be  inquired  into.  (Mills  v.  Duryea,  7  Cranch,  481  ; 
McElmoy  v.  Cohen,  13  Peters,  324 ;  2  Story  on  the  Const., 
§§  1309-1311 ;  Hampton  v.  Connell,  3  Wheat.,  234 ;  Starbuck 
v.  Murray,  5  Wend.,  148  ;  1  Kenfs  Com.  279,  note  and  cases  ; 
Bissel  v.  Briggs,  9  Mass.,  462.) 

III.  The  complaint  states  that  "  one  undivided  fourth  part 
of  the  lands,"  mentioned  in  the  contract,  "passed  to  Jacob  Mus- 
sina, in  trust  for  himself  and  Simon  Mussina,  in  fee  simple, 
by  virtue  of  the  agreement ;"  and  that  this  agreement  was  re- 
corded in  Texas.  So  that  the  defendants  could  not  possibly 
have  divested  him  of  his  interest  in  the  lands  by  means  of  any 
of  the  alleged  fraudulent  conveyances  mentioned  in  the  com- 
plaint. Moreover,  the  conveyance  to  Basse  and  Horde  by  Still- 
man  and  Belden  did  not,  according  to  the  complaint,  purport  to 
convey  any  more  than  their  own  "  right,  title,  and  interest." 

Joseph  L.  Jernigan,  for  the  plaintiffs. — First,  as  to  the  juris- 
diction. Under  the  Code,  it  is  not  necessary  to  consider  whether 
this  is  in  the  nature  of  an  action  for  damages  for  fraud  and 
conspiracy,  or  of  a  suit  in  equity  for  an  accounting.  But  if 
it  were  merely  an  action  for  damages,  the  court  would  have 
jurisdiction  (1  Chitt.  on  PI.,  267;  3  Strange,  646;  Corpora- 
tion of  New  York  v.  Dawson,  2  Johns.  Cas.,  325).  On  the 


170  ABBOTTS'  PEACTICE  REPORTS. 

Mussina  a.  Belden. 

other  hand,  if  it  were  a  bill  in  equity,  it  would  be  maintainable 
here  (2  Story's  Eq.  Juris.,  §  744 ;  Comes  Argillas  v.  Muschamp, 
1  Vern.,  75  (1682) ;  Toller  v.  Carteret,  2  Ib.,  494  (1705) ;  Penn 
v.  Lord  Baltimore,  1  Ves.  Sr.,  444  (1750) ;  Lord  Cranstown  v. 
Johnson,  3  Ves.,  170 ;  Lord  Portarlington  v.  Soulby,  3  Mylne 
&  K.,  104;  Massie  v.  Watts,  6  Cranch,  148 ;  and  see  Guerrant 
v.  Fowler,  1  Hen.  &  M.,  5  ;  Hughes  v.  Hall,  5  Munf.,  431 ;  and 
Trustees  of  Epis.  Ch.  of  Macon  v.  "Wiley,  2  Hill,  S.  C.,  584 ; 
Mead  v.  Merritt,  2  Paige,  402  ;  Mitchell  v.  Bunch,  2  Ib.,  606  ; 
Sutphen  v.  Fowler,  9  fb.,  280 ;  and  Newton  v.  Bronson,  3  Kern., 
587).  Nor  is  residence  of  the  parties  necessary  to  give  juris- 
diction. It  is  sufficient  that  the  defendants  are  long  enough 
within  the  jurisdiction  to  allow  of  personal  service  of  summons 
upon  them.  Mussina  v.  Ailing  (11  Louis.,  568)  is  the  only  case 
which  requires  any  thing  more. 

Second.  As  to  the  sufficiency  of  the  complaint.  1.  The  decree 
in  the  Cavazos  suit  is  void  for  fraud,  upon  the  allegations  of  the 
complaint  admitted  by  the  demurrer.  It  may  be  treated  as 
void,  collaterally  (Fermor's  case,  3  Coke,  77 ;  Duchess  of  Kings- 
ton's case,  20  HoweWs  St.  Tr.,  536,  544 ;  Borden  v.  Fitch,  15 
Johns.,  121,  145  ;  Andrews  v.  Montgomery,  19  Ib.,  164 ;  Perry 
v.  Meadowcraft,  10  Beav.,  122  ;  Fletcher  v.  Rapp,  1  Smede^s  & 
M.,  375 ;  State  v.  Little,  1  N.  IL,  257 ;  and  see  Webster  v. 
Reid,  11  How.  U.  S.,  460).  2.  Again,  the  parties  and  the  sub- 
ject-matter of  this  action  are  neither  the  same  as  in  the  Cavazos 
suit.  3.  Even  should  it  be  admitted  that  the  decree  in  the 
Cavazos  case  was  of  such  a  nature,  that,  under  the  law  as  it 
stood  before  the  Code,  a  direct  proceeding  to  impeach  it  was 
necessary,  no  such  direct  proceedings  are  any  longer  necessary, 
but  the  judgment  may  now  be  impeached  for  fraud,  as  well  col- 
laterally as  directly,  and  it  may  even  be  set  up  as  a  defence 
to  an  action  upon  the  judgment  itself  (Dobson  v.  Pearce,  2  Kem., 
156 ;  Crary  v.  Goodman,  2  Ib.,  266). 

DAVIES,  J. — Upon  the  facts  stated  in  the  complaint,  there  can 
be  no  doubt  (if  this  court  has  jurisdiction  of  the  subject-matter 
of  this  action),  that  the  defendants  are  legally  bound  to  respond 
to  the  plaintiffs  in  damages,  if  any,  which  they  may  have  sus- 
tained by  reason  of  the  fraudulent  acts  of  the  defendants. 

Neither  can  there  be  any  doubt,  upon  these  facts,  that  the 
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plaintiffs  are  entitled  to  an  account  from  the  defendants  of  the 
moneys  which  they  have  received  upon  the  sales  of  the  land,  or 
the  rents  and  profits  thereof. 

It  is  contended,  on  the  part  of  the  defendants,  that  this  court 
has  no  jurisdiction,  from  the  fact  that  the  lands  out  of  which 
the  controversy  arises  are  situate  in  Texas,  and  that  the  title  in 
them  may  be  incidentally  involved. 

A  similar  objection  was  taken  in  the  case  of  Massie  v.  "Watts 
(6  Cranch,  148). 

In  that  case  a  suit  was  instituted  in  the  United  States  Circuit 
Court  for  the  district  of  Kentucky,  for  the  purpose  of  obtaining 
a  conveyance  of  lands  lying  in  the  state  of  Ohio. 

Chief-justice  Marshall  said,  in  that  case,  that  if  that  cause  was 
to  be  considered  as  involving  a  naked  question  of  title,  the  juris- 
diction of  the  Circuit  Court  of  Kentucky  would  not  be  sustained ; 
and  he  adds,  "  But  when  the  question  changes  its  character — when 
the  defendant  in  the  original  action  is  liable  to  the  plaintiffs,  either 
in  consequence  of  contract,  or  as  trustee,  or  as  the  holder  of  a 
legal  title  acquired  by  any  species  of  mala  fides  practised  on 
the  plaintiffs,  the  principles  of  equity  give  a  court  jurisdiction 
whenever  the  former  may  be  proved ;  and  the  circumstance  that 
a  question  of  title  may  be  involved  in  the  inquiry,  and  may  even 
constitute  the  essential  point  on  which  the  case  depends,  does  not 
seem  sufficient  to  arrest  that  jurisdiction." 

Chief-justice  Marshall  refers  to  Lord  Hardwicke's  opinion  in 
the  celebrated  case  of  Lord  Baltimore  v.  "William  Penn.  This 
was  a  bill  filed  in  the  Court  of  Chancery  for  a  specific  perform- 
ance of  articles  settling  the  boundaries  of  the  then  colonies  of 
Maryland  and  Pennsylvania,  made  and  executed  between  the 
respective  proprietors  thereof  (1  Ves.  Sr.,  444). 

Two  objections  to  the  jurisdiction  of  the  court  were  taken  : 

First — That  the  court  had  not,  and  ought  not  to  take  jurisdic- 
tion, for  that  the  same  was  in  the  king  and  council. 

Second — That  the  agreement  ought  not  to  be  carried  into  exe- 
cution by  the  court,  as  it  affected  the  estates,  rights,  and  privi- 
leges of  the  planters,  &c.,  without  the  district,  and  the  tenure 
and  laws  by  which  they  live. 

The  case  seems  to  have  been  maturely  considered,  and  Lord 
Hardwicke  says,  in  the  commencement  of  his  opinion,  indicating 
clearly  his  view  of  its  gravity  and  importance,  that  the  subject 
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was  "  of  a  nature  worthy  the  judicature  of  a  Roman  senate, 
rather  than  of  a  simple  judge;  and  my  consolation  is,  that  if  I 
should  err  in  my  judgment,  there  is  a  judicature  equal  in  dignity 
to  a  Roman  senate  that  will  correct  it."  After  discussing  the 
power  of  the  king  in  council,  he  says  that  the  king  in  council 
cannot  decree  an  agreement,  mot  acting  in  personam,  as  that 
court  could ;  that  the  conscience  of  the  party  was  bound  by  the 
agreement,  "  and  being  within  the  jurisdiction  of  this  court, 
which  acts  in  personam,  the  court  may  properly  decree  it  as  an 
agreement,  if  a  foundation  for  it  exists."  He  further  remarks, 
"  that  the  court  could  not  enforce  their  own  decree  in  rem  in  the 
present  case,  but  that  was  not  an  objection  against  making  a 
decree  in  the  cause — for  the  strict  primary  decree  in  this  court, 
as  a  Court  of  Equity,  is  in  personam" 

"  In  Lord  King's  time,  in  the  case  of  Richardson  v.  Hamilton, 
attorney-general  of  Pennsylvania,  which  was  a  suit  for  land  and 
a  house  in  the  town  of  Philadelphia,  the  court  made  a  decree, 
though  it  could  not  be  enforced  in  rem.  In  the  case  of  Lord 
Anglesey,  of  land  lying  in  Ireland,  I  decreed  for  distinguishing 
and  settling  the  parts  of  the  estate,  though  impossible  to  enforce 
that  decree  in  rem'  but  the  party  being  in  England,  I  could 
enforce  it  by  process  of  contempt  in  personam,  and  sequestration, 
which  is  the  proper  jurisdiction  of  this  court"  (1  Yes.  $*.,  444). 

In  the  case  of  the  Earl  of  Derby  v.  Duke  of  Athol  (1  Yes.,  201), 
the  bill  was  filed  to  have  discovery  concerning  the  general  title 
of  the  Isle  of  Man.  The  defendant  pleaded  in  general  to  the 
jurisdiction  of  the  court,  that  the  Isle  of  Man  was  an  ancient 
kingdom,  not  part  of  the  realm,  though  belonging  to  the  crown 
of  Great  Britain,  and  that  no  title  to  lands,  &c.,  there,  ought  to 
be  tried  or  examined  into  here.  The  lord  chancellor  sanctioned 
the  jurisdiction  of  the  court,  and  observed,  that  if  the  question 
raised  was  one  of  equity,  it  would  certainly  be  for  this  court  to 
determine  it,  although  it  was  a  matter  out  of  its  jurisdiction,  as 
in  the  case  of  the  Isle  of  Sarke.  He  also  says,  "  So  that  upon  a 
mortgage  made  of  this  isle,  and  both  mortgagor  and  mortgagee 
resident  within  the  jurisdiction  of  this  court,  upon  a  bill  con- 
cerning it,  the  court  would  hold  jurisdiction  of  it,  for  a  court  of 
equity  agit  in  personam. 

The  case  of  the  Isle  of  Sarke,  referred  to  in  the  preceding 
case;  was  that  of  Toller  a.  Carteret  (2  Yern.,  294).  In  that  case 
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the  defendant,  being  the  owner  of  the  isle,  had  executed  a  mort- 
gage thereon,  and  upon  suit  brought  in  chancery  in  England, 
objected  that  the  court  had  no  jurisdiction,  as  the  Isle  of  Sarke 
belonged  to  the  duchy  of  Normandy.  The  lord-keeper  said 
that  the  Court  of  Chancery  had  jurisdiction,  the  defendant  being 
served  with  process  here,  that  equitas  agit  in  personam. 

The  case  of  the  Count  Argilasse  a.  Muschamp  (1  Vern.,  75) , 
upon  the  facts  stated,  is  not  dissimilar  to  the  present.  The  plain- 
tiff sought  to  be  relieved  against  a  rent-charge  upon  lands  in 
Ireland,  obtained,  as  he  alleged,  by  fraud. 

The  defendant  objected  to  the  jurisdiction,  first,  that  the  lands- 
lying  in  Ireland  the  matter  was  properly  examinable  there ;  and 
also,  that  the  defendant  was  a  resident  in  Ireland  ;  and  the  doc- 
tors of  the  civil  law  were  cited,  who  treat  of  jurisdiction  in 
point  of  residence,  arising  only  where  a  man  commonly  inhabits 
and  where  he  may  be  said  to  have  his  domicil.  On  a  petition 
for  rehearing,  the  plea  was  again  overruled.  (Same  cause,  1 
Fmi.,  135). 

It  was  replied,  on  the  part  of  the  plaintiff,  that  the  primary 
jurisdiction  of  the  courts  is  to  relieve  against  frauds  and  cheats, 
and  it  was  contended  that  if  the  laws  of  Ireland  did  so  differ 
from  those  of  England,  which  they  did  not,  as  to  allow  of  a 
fraud  and  cheat,  that  court  had  then  the  greater  reason  to  relieve 
the  cause  and  see  justice  done. 

The  lord-chancellor  says,  "  This  is  surely  a  jest  put  upon  the 
jurisdiction  of  this  court  by  the  common  lawyers."  The  plea 
was  overruled,  and  the  defendant  ordered  to  pay  costs  for 
endeavoring  to  oust  the  court  of  its  jurisdiction.  The  lord-chan- 
cellor cited  the  cases  of  Archer  a.  Preston  (1  JEq.  Ca.  Ab.^  133,  ch. 
3),  in  which  case,  if  in  any,  he  says  the  jurisdiction  was  local, 
the  matter  there  being  only  for  land  that  lay  in  Ireland ;  yet  the 
defendant  coming  into  England,  a  bill  was  exhibited  against  him 
here,  and  a  ne  exeat  regno  granted,  and  he  put  to  answer  a  con- 
tract made  for  those  lands.  To  the  same  point  may  be  cited  the 
case  of  the  Earl  of  Kildare  a.  Sir  Maurice  Eusted  and  Fitz- 
gerald (1  Vem.,  419). 

This  case  would  seem  to  settle  very  clearly  the  jurisdiction  of 
the  Court  of  Chancery  in  England,  in  cases  like  that  now  under 
consideration. 

In  our  own  State  it  has  been  regarded,  since  the  decision  of 
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Chancellor  Sandford,  in  Ward  a.  Arredondo  (Hop.,  213),  that  the 
like  rule  prevailed  here.  The  chancellor  says,  "  The  elementary 
principle  seems  to  be,  that  the  jurisdiction  may  be  upheld  when- 
ever the  parties,  or  the  subject,  or  such  a  portion  of  the  subject, 
are  within  the  jurisdiction,  that  an  effectual  decree  can  be  made 
and  enforced  so  as  to  do  justice  between  the  parties."  The  subject 
in  reference  to  which  the  controversy  arose  in  that  case,  was  in 
relation  to  a  contract  made  in  Havana  for  the  sale  of  lands  lying 
in  East  Florida.  The  chancellor  held  that  his  court  had  juris- 
diction, and  that  to  entertain  that  suit  was  going  no  further  than 
has  been  done  by  the  English  Court  of  Chancery,  and  the  law 
in  this  country  cited  from  Cranch.  To  the  same  point  may  be 
cited  the  cases  of  Shattuck  a.  Cassidy  (3  Edw.  O.  -Z?.,  152) ; 
Mead  a.  Merritt  (2  Paige,  402) ;  Mitchell  a.  Bunce  (2  II.,  606) ; 
Sulptrin  a.  Fowler  (2  /£.,  280).  If  there  could  remain  any  doubt 
as  to  the  jurisdiction  of  the  Court  of  Chancery  and  of  this  court, 
as  succeeding  to  the  power  and  jurisdiction  of  that  court,  it  must 
be  regarded  as  disposed  of  by  the  Court  of  Appeals  in  the  case 
of  Newton  a.  Bronson  (3  Kern.,  587). 

This  case  also  disposes  of  the  objection  so  earnestly  pressed 
upon  the  court  by  the  defendant's  counsel,  that  the  action  relating 
to  lands  is  local,  and  can  only  be  tried,  according  to  §  123  of  the 
Code,  in  the  county  where  the  lands  are  situated. 

This  provision  of  the  Code  the  court  held  was  inapplicable, 
when  the  land  which  is  the  subject  of  the  action  lies  out  of  the 
State. 

Neither  is  it  necessary  that  the  parties  defendants  should  be 
residents  of  this  State  to  subject  them  to  its  jurisdiction.  All 
the  cases  show  that  it  is  only  essential  to  acquire  jurisdiction  of 
their  persons,  and  this  can  be  accomplished  by  the  service  of 
process  on  them,  however  brief  may  be  their  sojourn  within 
the  State,  or  however  temporary  it  may  have  been  intended 
to  be. 

The  cases  already  cited,  it  is  deemed,  clearly  establish  the 
jurisdiction  of  the  Court  of  Chancery  in  cases  where  the  parties 
are  subjected  to  its  process,  in  the  courts  of  the  United  States, 
that  of  England,  and  of  this  State,  even  though  the  title  to  lands 
situated  without  its  jurisdiction  may  be  affected  thereby.  To 
these  cases  may  be  added  D'lvernois  a.  Leavitt,  decided  at 
general  term,  in  this  district,  in  October,  1856. 
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In  harmony  with  these  views,  Story,  in  his  Conflict  of  Laws, 
at  section  543,  affirms  the  same  doctrine. 

It  was  urged,  on  the  arguments,  that  a  contrary  opinion  had 
"been  expressed  by  the  Supreme  Court  of  Louisiana,  in  a  suit 
pending  in  that  court  between  these  plaintiffs  and  these  defend- 
ants. Whether  or  not  the  judgment  in  that  case  can  be  pleaded 
in  bar  to  this  suit,  is  a  point  not  now  necessary  to  discuss  or 
•consider.  The  case  is  referred  to  in  this  connection  only  as  an 
authority,  and  I  think  it  entirely  fails  to  be  regarded  as  such. 
The  court,  in  giving  their  opinion,  disclaim  the  power  of  a  court 
of  equity,  and  therefore  deem  the  cases  in  the  English  Court  of 
Chancery  inapplicable  to  this  system  of  jurisprudence.  They 
also  think  the  case  of  Massie  a.  Watts  not  authority,  because 
"  the  people  of  Louisiana  have  always  resisted  the  encroach- 
ments of  foreign  modes  of  procedure,  and  especially  the  pecu- 
liar doctrine  and  forms  of  chancery." 

But  it  seems  to  me  that  this  case  is  in  direct  conflict  with  the 
decision  of  McDowell  a.  Reed  (3  Louis.  7?.,  391).  That  was  a 
bill  filed  in  the  courts  of  Louisiana  to  enforce  a  trust  in  refer- 
ence to  lands  and  houses  located  in  Mississippi.  Stanbridge,  J., 
in  the  court  below,  had  decided  against  the  plaintiffs,  and  on 
appeal  the  Supreme  Court  reversed  his  judgment.  Eustis, 
Chief-justice,  in  delivering  the  opinion  of  the  court,  says  :  "We 
have  held  the  case  a  long  time  under  advisement,  and  after  a 
thorough  investigation  of  the  subject,  we  are  forced  to  dissent 
from  the  conclusions  of  the  learned  judges  before  whom  the 
case  was  tried.  We  think  the  case  referred  to  (Massie  a.  Watts, 
supra)  by  the  court  for  the  plaintiffs,  establishes  the  principle 
that  when  a  court  is  called  upon  to  enforce  a  right,  it  may  avail 
itself  of  its  jurisdiction  over  the  person  to  do  justice  relative  to 
a  subject-matter  beyond  its  territorial  jurisdiction,  though  lands* 
may  be  affected  by  the  decree. 

It  seems  to  me  that  this  opinion,  rendered  after  long  advise- 
ment, and  thorough  investigations  of  the  subject,  carries  with 
it  a  much  higher  authority,  and  is  entitled  to  far  more  consid- 
eration, than  one  founded  mainly  on  the  peculiar  system  of  ju- 
risprudence prevailing  in  Louisiana,  and  upon  the  prejudices  of 
the  people,  who,  it  is  said,  have  always  resisted  the  encroach- 
ments of  foreign  modes  of  procedure,  and  especially  the  pecu- 
liar doctrines  and  forms  of  chancery. 
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Especially  is  it  of  inferior  authority,  opposed  as  it  is  to  the 
strong  current  of  opinion  already  cited. 

I  therefore  dismiss  it  as  of  small  moment  in  this  case,  par- 
ticularly as  it  seeks  to  overthrow  a  decision  of  its  own  Supreme 
Court,  which  commends  itself  to  my  judgment  as  eminently 
sound  and  conclusive. 

It  is  also  insisted,  on  the  part  of  the  defendants,  that  the  pro- 
ceedings in  Texas  for  the  recovery  of  the  judgment  in  the  suit 
of  Cavajos,  however  fraudulent  on  the  part  of  these  defendants, 
and  how  greatly  soever  the  plaintiffs  may  be  damnified  thereby, 
are  conclusive  among  them,  as  being  the  judgment  of  a  court 
of  competent  jurisdiction.  I  do  not  so  understand  the  law,  and 
that  for  6uch  a  wrong  committed,  the  party  injured  has  no  re- 
dress. While  full  faith  and  credit  are  to  be  given  to  the  judicial 
proceedings  of  the  courts  of  our  sister  States,  I  do  not  under- 
stand that  a  party  injured  by  the  machinery  of  these  courts,  or 
who  has  been  deprived  of  rights,  property,  or  liberty,  by  those 
who  may  have  improperly  or  fraudulently  set  them  in  motion, 
has  no  redress  against  the  wrong-doers. 

It  was  laid  down  in  Fermor's  case  (3  Coke,  77),  that  "  the 
common  law  doth  so  abhor  fraud  and  covin,  that  all  acts,  as  well 
judicial  as  otherwise,  and  which  of  themselves  are  just  and  law- 
ful, yet  being  mixed  with  fraud  and  deceit,  are  in  judgment  of 
law  wrongful  and  unlawful ;  quod  alias  bonum  etjustum  est,  si 
per  vim  vel  fraudem  petatu/r,  malum  et  injustum  efficitur" 

In  the  Duchess  of  Kingston's  case  (2  Smith's  Leading  Cas.y 
478),  the  lords  in  Parliament  submitted  to  the  judges  the  fol- 
lowing question  :  "  "Whether  the  counsel  for  the  crown  may  be 
admitted  to  avoid  the  effect  of  a  sentence  in  a  suit  for  jactita- 
tion of  marriage,  by  proving  the  same  to  have  been  obtained  by 
fraud  and  collusion  ?"  And  the  judges  were  unanimously  of  the 
opinion  that  evidence  might  be  given  to  avoid  the  effect  of  such 
a  sentence,  by  proving  the  same  to  have  been  obtained  by  fraud 
or  collusion. 

The  note  in  Fermor's  case  is  cited  with  approbation  by  Thomp- 
son, Chief-justice,  in  Borden  a.  Fitch  (15  Johns.,  121,  at  page 
145).  He  says :  "  Whenever  he  (the  defendant  in  this  case) 
seeks  to  avail  himself  of  any  benefit  from  a  divorce,  procured 
by  his  own  fraudulent  conduct,  although  brought  in  collaterally, 
it  would  seem  to  me  competent  to  allege  this  fraud,  otherwise 
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he  would  be  permitted  to  derive  a  benefit  from  his  own  miscon- 
duct— a  position  altogether  inadmissible" 

This  case  is  cited  with  approbation  in  that  of  Andrews  a. 
Montgomery  (19  Johns.,  164) ;  Webster  a.  Reed  (11  How.,  U.  S., 
460) ;  Perry  a.  Meadowcraft  (10  JSeav.,  122) ;  Fletchers.  Rapp 
(1  Smedes  &  M.,  375) ;  State  a.  Little  (1  N.  H.,  257)  ;  Dobson 
a.  Pearce  (2  Kern.,  156). 

On  a  review  of  all  the  cases,  and  from  much  reflection  upon 
them,  I  am  clearly  of  the  opinion  that  the  demurrer  cannot  be 
sustained,  but  that  the  plaintiffs  are  entitled  to  a  judgment,  with 
liberty  to  the  defendants  to  answer,  on  payment  of  costs,  within 
twenty  days. 
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Supreme  Cov/rt,  First  District  /  At  Chambers,  March,  1858. 

BOOKS  AND  PAPERS. — AFFIDAVIT   TO   OBTAIN   OKDEB  FOB  DIS- 
COVERY. 

In  an  application  for  a  discovery  of  books  and  papers,  whether  it  is  made  under 
the  provisions  of  the  Code  or  of  the  Revised  Statutes,  the  petition  or  affidavit 
of  the  moving  party  must  state  definitely  what  it  is  that  he  seeks  to  discover, 
so  that  the  court  may  see  that  it  is  material  to  the  case. 

It  seems,  that  entries,  of  which  a  discovery  is  sought,  must  be  described  with  suf- 
ficient certainty  to  enable  the  adverse  party  to  ascertain  whether  such  exist  in 
his  possession. 

When  the  people  of  the  State  are  the  parties  making  such  application,  the  neces- 
sary facts  must  be  stated,  not  on  the  information  of  the  petitioners,  but  the 
person  from  whom  such  information  is  derived  should  himself  make  the  affida- 
vit or  petition,  and  state  the  facts  positively,  or  the  nature  of  the  information 
he  has  of  them. 

Petition  for  a  discovery  of  matters  contained  in  the  records  of 
the  defendant. 

The  facts  are  stated  in  the  opinion. 

INGRAHAM,  J. — The  plaintiffs  move  for  a  discovery  of  the 
minutes  kept  by  the  defendants  from  1696  to  1716.    The  pe- 

VOL.  VI.— 12 


178  ABBOTTS'  PRACTICE  REPORTS. 

• _^ 

The  People  a.  The  Rector,  <fec.,  of  Trinity  Church. 

tition  states  that  the  plaintiffs  are  informed  and  believe  that  such 
minutes  contain  evidence  in  their  favor,  in  entries  of  the  doings 
of  the  corporation,  <fec.,  in  reference  to  lands  -in  suit,  and 
the  title  trusts  thereof,  and  in  reference  to  the  acts  and  doings 
of  other  parties  touching  the  same.  "Whether  this  application  is 
made  under  section  388  of  the  Code,  or  the  provisions  in  the 
Revised  Statutes,  it  is  necessary  to  show  to  the  court  what  is  re- 
quired by  the  moving  party,  and  that  it  is  in  the  possession  of  the 
defendants.  The  rules  of  the  Supreme  Court  (Rules,  9,  10,  and 
11)  require  that  the  petition,  under  the  Revised  Statutes,  should 
state  the  facts  and  circumstances,  and  that  the  discovery  is  ne- 
cessary for  some  special  purpose.  Section  388  of  the  Code  re- 
quires proof  that  what  is  asked  for  should  be  evidence  relating 
to  the  merits  of  the  action.  In  order  to  establish  either  of  these 
requisites,  something  more  is  necessary  than  a  mere  affidavit, 
founded  on  information  and  belief,  that  the  books  of  minutes 
contained  something  in  regard  to  the  acts  and  doings  of  the 
parties.  It  should  specify  what  the  entries  are  which  are  re- 
quired, and  should  not  rest  on  mere  information.  How  the 
plaintiffs  (the  people)  could  have  been  informed,  is  open  to  in- 
quiry. How  the  belief  of  the  plaintiffs  (the  people)  could  be 
ascertained,  is  also  a  matter  of  doubt.  Information  may  be  com- 
municated by  one  to  another,  whether  such  information  is  true 
or  not.  The  party  who  gives  the  information  should  himself 
state  the  facts,  if  founded  on  knowledge,  or  at  least  the  na- 
ture of  the  knowledge  so  communicated,  to  warrant  this  pro- 
ceeding. 

The  idea  that  a  plaintiff,  on  an  affidavit  that  he  had  been  in- 
formed that  certain  books  contained  something  (without  know- 
ing what)  relating  to  the  merits  of  an  action,  and  therefore  that 
he  was  entitled  to  a  full  examination  of  his  opponent's  books  of 
minutes,  or  other  private  papers,  is  not,  in  my  judgment,  war- 
ranted by  the  statute  or  the  Code. 

There  is  another  reason  why  more  certainty  should  be  re- 
quire^. The  opposite  party  has  the  right  to  deny  that  there  are 
such  entries  in  the  books.  This  he  cannot  do  under  such  a 
sweeping  affidavit  as  the  present.  He  has  the  right  to  require 
that  the  evidence  sought  for  should  be  specifically  stated ;  and 
when  so  stated,  he  is  then  to  say  whether  it  is  in  his  possession. 
From  the  present  affidavit,  it  is  a  mere  matter  of  opinion  what 
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is  in  the  books,  or  whether  what  is  there  is  at  all  material  to  the 
action. 

If  such  a  loose  affidavit  is  held  to  be  sufficient,  the  opposite 
party  will  be  in  almost  every  case  compelled  to  submit  his 
books  to  his  opponent,  without  knowing  what  is  required,  or 
having  the  opportunity  to  examine  his  books  to  see  whether 
they  contain  the  entries,  a  discovery  of  which  is  sought  for. 

None  of  the  cases  to  which  I  have  been  referred  warrant  such 
a  mode  of  stating  the  evidence  sought  for.  They  all  condemn 
the  use  of  these  statutory  provisions  for  the  purpose  of  fishing 
for  testimony,  of  the  existence  of  which  the  party  has  no  knowl- 
edge. 

In  Hoyt  v.  The  American  Exchange  Bank  (1  Duer,  652  ; 
S.  C.,  8  How.  Pr.  -Z?.,  89),  Bosworth,  J.,  says :  "Enough  must  be 
stated  to  justify  a  presumption  that  entries,  &c.,  are  in  the  pos- 
session of  the  party,  and  that  they  will  tend  to  establish  some 
claim  of  the  party  asking  for  the  discovery." 

He  cannot  be  subjected  to  a  fishing  investigation,  to  ascertain 
whether  he  has  books  which  may  contain  evidence  relating  to 
the  merits,  &c. 

He  has  no  right  to  have  a  general  inquisitorial  examination 
of  the  books  of  his  adversary,  to  ascertain  if  perchance  some- 
thing cannot  be  found  which  will  aid  the  moving  party. 

Neither  has  a  party  a  right  to  make  a  general  search  among 
the  books  of  his  adversary  for  evidence. 

If  the  applicant  cannot  specify,  it  cannot  be  safe  or  proper  to 
compel  a  general  examination  of  the  private  books  of  an  adver- 
sary (Brevoort  v.  Warner,  8  How.  Pr.  R.,  321). 

In  The  Commercial  Bank  of  Albany  v.  Dunham  (13  /&.,  541), 
the  application  was  made  upon  an  affidavit  that  the  plaintiffs 
were  informed  and  believed  that  the  books  of  the  defendant 
would  show  certain  matters  they  wished  to  prove.  Harris,  J., 
says :  "  In  this  case,  had  the  application  been  made  for  the  in- 
spection or  copy  of  specific  entries,  containing  evidence,  &c.,  I 
should  have  granted  the  motion;  but  they  ask  for  license  to 
search  all  the  books,  &c.,  for  a  period  of  eight  years,  &c.,  in  the 
•expectation  that  somewhere  they  may  find  some  evidence  that 
will  aid  them  in  sustaining  the  issue  in  this  cause  upon  the  trial." 

The  case  relied  upon  by  the  plaintiffs'  counsel  is  Gould  v. 
McCarty  (1  Kem.,  575).  In  regard  to  that  case,  it  is  proper  to 
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remark,  that  the  affidavit  stated  that  the  defendant  had  books 
containing  entries  of  the  sales,  loans,  or  hypothecation  of  certain 
stock,  made  by  the  defendant.  The  entry  was,  in  this  case,  spe- 
cifically described,  and  was  not  stated  to  be  on  information  and 
belief.  In  that  case,  also,  from  the  opinion  of  the  justice,  it 
does  not  appear  that  he  passed  upon  the  sufficiency  of  the  affi- 
davit. 

There  may  be  entries  in  the  defendants'  minutes  which  would 
be  evidence  in  this  case,  but  such  entries  must  be  described,  so 
as  to  enable  the  party  to  ascertain  whether  they  exist,  and  so  as 
to  enable  the  court  to  decide  whether  they  are  material,  before 
a  discovery  should  be  ordered. 

Motion  denied,  without  prejudice  to  a  renewal  of  the  motion. 


THE  PEOPLE  on  the  relation  of  ALTON  a.  THE  REGIS- 
TER OF  THE  CITY  AND  COUNTY  OF  NEW  YORK. 

Supreme  Court,  First  District;  Special  Term,  February,  1858. 

RECORDING  OP  DEEDS. — CERTIFICATE  OF  CLERK  TO  AUTHORITY 
OF  MAGISTRATE  WITHOUT  THE  STATE. 

Under  the  act  of  1856  (Laws  o/l856,  84,  ch.  61),  providing  that  acknowledgments 
of  deeds  may  be  taken  out  of  this  State,  before  such  persons  as  are  authorized 
to  take  such  acknowledgments  by  the  law  of  the  place  where  they  reside, — and 
requiring  that,  in  such  case,  a  certificate  that  such  person  was  so  authorized,, 
shall  be  annexed,  under  the  name  and  seal  of  the  clerk  of  the  county,  register, 
recorder,  or  prothonotary,  or  of  the  clerk  of  the  county  court,  clerk  of  the  dis- 
trict court,  or  clerk  of  the  court  of  common  pleas  of  the  county  in  which  such 
officer  resides, — it  is  not  the  duty  of  a  recording  officer  of  this  State  to  record  a 
deed  acknowledged  out  of  this  State  before  a  person  whose  authority  is  certified 
to  by  the  clerk  of  the  circuit  court  of  his  county. 

In  such  a  case,  it  is  not  competent  to  resort  to  the  laws  of  the  other  State  to- 
show  that  such  clerk  of  the  circuit  court  is,  ex  officio,  clerk  of  the  county ;  but 
the  certificate  must  show  on  its  face,  and  without  extrinsic  proof,  all  that  is  re* 
quired  by  the  statute. 

Application  for  a  mandamus. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion. 
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INGKAHAM,  J. — A  motion  is  made  for  a  mandamus,  to  the 
register,  directing  him  to  record  a  deed,  which  had  been  pre- 
sented to  him  for  that  purpose.  The  objection  on  the  part  of  the 
register  is  to  the  certificate  attached  to  the  acknowledgment, 
made  before  a  notary  public  in  Wisconsin,  upon  the  ground  that 
the  clerk  so  certifying  is  not,  according  to  any  thing  contained 
in  the  certificate,  one  of  the  officers  designated  by  the  act  of 
1856  (Laws  of  1856,  84).  By  that  act,  the  acknowledgment  of 
the  deed  may  be  made  before  persons  residing  out  of  the  State  of 
New  York  who  are  authorized  by  law  to  take  such  acknowledg- 
ments where  they  reside,  and  it  is  there  provided  that  a  certifi- 
cate shall  be  annexed  that  such  officer  was  so  authorized,  under 
the  name  and  official  seal  of  the  clerk  of  the  county,  register, 
recorder,  or  prothonotary,  or  of  the  clerk  of  the  county  court, 
clerk  of  the  district  court,  or  clerk  of  the  court  of  common  pleas 
of  the  county  in  which  such  officer  resides.  To  entitle  it  to  be 
recorded,  the  certificate  must  be  signed  by  one  of  the  officers 
above  named. 

The  certificate  which  is  attached  to  the  deed  which  the  relator 
seeks  to  have  recorded,  purports  to  be  signed  by  the  clerk  of  the 
circuit  court.  There  is  no  description  either  of  the  court  or  of 
the  clerk  as  connected  with  any  court,  except  in  the  clause  at 
the  beginning  of  the  certificate,  which  says,  "State  of  Wiscon- 
sin, Circuit  Court,  Milwaukie  county ;"  and  whether  the  Circuit 
Court  is  a  court  for  the  State,  or  a  court  for  the  county,  is  un- 
certain. All  that  can  be  inferred  from  these  words  is,  that  the 
person  signing  the  certificate  is  the  clerk  of  the  Circuit  Court, 
located  in  Milwaukie  county.  No  such  officer  is  named  in  the 
statute.  He  is  neither  clerk  of  the  county,  nor  of  the  district  or 
county  court,  or  court  of  common  pleas,  but  of  another  court,  to 
whose  certificate  no  validity  is  given  by  the  act  of  1856.  It  was 
proposed  to  go  out  of  the  certificate,  and  show,  by  the  laws  of 
Wisconsin,  that  the  clerk  of  the  circuit  was,  ex  officio,  clerk  of  the 
county.  The  certificate  cannot  be  aided,  by  other  testimony,  to 
remedy  the  defect.  The  recording  officer  is  not  required  to 
look,  and  I  very  much  doubt  whether  he  can  look,  at  any  thing 
but  the  certificate,  for  the  authority  of  the  person  who  gives  it 
It  should  show,  on  the  face  of  it,  the  authority  of  the  officer  who 
signs  it,  and  that  protects  the  recording  officer.  In  Thurman  v. 
^Cameron  (24  Wend.)  87),  it  is  said,  that  the  certificate  which 
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appears  on  its  face  to  be  in  conformity  with  the  statute,  furnishes 
proof  of  its  genuineness.  There  is  no  need  of  extrinsic  proof. 

Accordingly,  where  the  certificate  describes  the  proper  officer, 
acting  in  the  proper  place,  it  is  taken  as  proof,  both  of  his  char- 
acter and  local  jurisdiction  (2  Serg.  <&  7?.,  457 ;  Shute's  Lessee 
v.  Buchanan,  2  Yeates,  220  ;  Rhoade's  Lessee  v.  Selen,  4  Wash. 
C.  C.,  T18).  In  cases  in  which  a  judge's  certificate  is  required, 
it  has  been  held,  that  the  certificate  should  contain  intrinsic  evi- 
dence that  the  person  certifying  was  such  judge  (Kirkland  v. 
Smith,  2  Mad.  Law  R.,  497), — that  defects,  in  this  respect,, 
cannot  be  supplied  aliunde  (Id.), — and  that  the  judge  possessed 
that  character  at  the  time  of  giving  the  certificate,  which  can 
only  appear  from  the  certificate  (Stephenson  v.  Bannister,  5 
Bill,  370). 

There  can  be  no  doubt  that  this  certificate  does  not  show  the 
clerk  who  signed  it  to  be  one  of  the  officers  designated  in  the 
statute.  He  is  only  clerk  of  the  Circuit  Court  in  Milwaukie 
county.  If  he  has  any  other  power,  it  should  be  stated  in  the 
certificate.  The  register  is  not  required  to  examine  the  statutes 
of  other  States  to  find  out  whether  the  certificate  is  given  by 
a  person  who  is  clerk.  He  can  only  look  at  the  certificate,  and 
if  that  is  given  by  a  person  who  represents  himself  to  be  such 
officer,  the  register  discharges  his  duty  in  recording  it. 

As  this  certificate  does  not  comply  with  the  provisions  of  the 
statute,  the  register  was  right  in  refusing  to  record  it,  and  the 
application  for  a  mandamus  is  denied. 

As  the  question  is  a  novel  one,  and  it  is  the  interest  of  both 
parties  to  have  an  opinion  on  the  subject,  no  costs  are  given  to- 
either  party. 

Motion  for  mandamus  denied. 


NEW-YOKK.  183 


Lee  a.  Schmidt. 


LEE  a.  SCHMIDT. 

New  York  Common  Pleas ;  General  Term,  April,  1858. 

JUSTICE'S  JUDGMENT. — REQUISITES  OF  NOTICE  OF  APPEAL. — 
"  WEIGHT  OF  EVIDENCE." 

A  notice  of  appeal  from  a  judgment  of  a  justice's  court  to  the  New  York  Common 
Pleas,  must  specify,  with  reasonable  certainty,  the  alleged  error,  whether  in 
the  process,  the  pleading,  the  proceedings  at  the  trial,  or  in  the  giving  of  judg- 
ment, so  that  the  adverse  party,  as  well  as  the  justice,  may  be  fairly  apprised 
of  the  ground  on  which  a  reversal  of  the  judgment  is  sought* 

The  Court  of  Common  Pleas  will,  on  the  appeal,  confine  the  appellant  to  those 
grounds  which  are  stated  in  the  notice. 

A  judgment  will  be  affirmed  where  the  only  ground  of  appeal  specified  in  the 
notice  is  that  it  is  against  law  and  evidence. 

On  an  appeal  from  a  justice's  judgment  for  the  plaintiff  in  an  action  for  the  wrong- 
ful detention  of  personal  property,  the  ground  specified  in  the  notice  was,  that 
the  judgment  was  against  the  weight  of  evidence ;  but  the  only  evidence  dis- 
closed by  the  justice's  return  was  that  of  a  witness  for  the  plaintiff,  who  testified 
as  to  the  value  of  the  property ;  and  it  did  not  appear  from  the  return  that  any 
evidence  was  given  on  either  side  as  to  the  detention, — Held,  that  upon  such  a 
notice  the  judgment  must  be  affirmed. 

The  objection,  that  a  judgment  is  against  weight  of  evidence,  is  only  appropriate 
to  the  case  of  conflicting  testimony  unfairly  weighed,  and  is  not  proper  in  the 
case  of  a  judgment  which  is  erroneous  for  the  want  of  evidence,  or  for  being 
contrary  to  evidence. 

Appeal  from  a  judgment  of  a  justice's  court. 
The  facts  are  sufficiently  stated  in  the  opinion. 

BY  THE  COURT. f — DALY,  F.  J. — The  complaint  in  the  action 
was  for  wrongfully  detaining  a  silk  dress  of  the  plaintiff  of  the 
value  of  $45,  which  the  defendant  answered  by  a  general  de- 
nial. Upon  the  issue  the  parties  went  to  trial,  and  all  that  ap- 
pears by  the  return  is,  that  the  plaintiff  called  a  witness,  who 
testified  that  she  had  seen  the  dress  upon  the  person  of  the 
plaintiff ;  that  she  had  bought  several  dresses ;  and  that  in 

*  In  the  case  of  Davis  a.  The  New  York  <fe  Erie  Railroad  Company,  which  was 
a  similar  appeal  decided  at  the  same  term  with  Lee  a.  Schmidt,  the  judgment  waa 
affirmed,  for  the  reason  that  the  notice  of  appeal  omitted  to  specify  any  ground. 

f  Present.  Daly,  F.  J.,  and  Brady  and  Hilton,  JJ. 
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her  judgment  the  dress  was  worth  $i5.  Before  she  testified  to 
the  value  of  the  dress,  the  defendant  objected  to  her  compe- 
tency to  testify  upon  the  question  of  value,  which  objection  was 
overruled  by  the  justice ;  and  when  she  had  finished  her  testi- 
mony, the  defendant  further  objected  to  its  sufficiency.  It  would 
seem  that,  upon  this  evidence,  which  merely  proved  the  plain- 
tiff's title  to  the  property  and  its  value,  the  plaintiff  had  judg- 
ment. Upon  the  most  material  point  in  the  case,  the  possession 
of  the  dress  by  the  defendant,  and  its  wrongful  detention,  it 
does  not  appear  by  the  return  that  any  evidence  was  given. 
This  was  put  in  issue  by  the  pleadings,  and  if  the  return  sets 
forth  all  the  evidence,  then  it  would  seem  that  neither  the 
plaintiff  nor  the  justice  appears  to  have  thought  it  of  any  con- 
sequence to  have  evidence  upon  that  point ;  nor  does  the  defend- 
ant appear  to  have  thought  it  necessary  to  draw  the  attention  of 
the  court  to  the  want  of  any  evidence  of  the  possession  and 
wrongful  detention  of  the  property  by  the  defendant,  or  to  ask 
the  justice  for  a  nonsuit,  or  to  dismiss  the  complaint  upon  that 
ground.  He  does  not  even  take  the  objection  in  his  notice  of 
appeal,  but  presents  it  now  for  the  first  time.  His  notice  mere- 
ly specifies,  as  the  ground  of  appeal,  that  the  judgment  is  con- 
trary to  the  clear  and  decided  weight  of  the  evidence. 

"We  have  held  that  the  appellant  must  specify  in  his  notice  of 
the  grounds  of  his  appeal  the  error  on  which  he  relies,  that  his 
adversary,  as  well  as  the  justice,  may  be  fairly  apprised  of  the 
ground  that  is  to  be  taken  before  the  appellate  court  for  the  re- 
versal of  the  judgment.  It  was  held  in  Williams  a.  Cunning- 
ham (2  Sand/.,  632),  under  a  provision  in  the  Code  of  1848 
(§  303),  which  required  the  grounds  upon  which  the  appeal  was 
founded  to  be  stated  in  the  affidavit,  that  "  the  appellant  must  put 
his  finger  on  the  point  relied  upon,  or  distinctly  inform  his  ad- 
versary on  what  grounds  he  alleges  that  there  is  error  in  the 
judgment."  Such  a  construction  was  even  then  less  necessary 
than  now,  as  the  appellant  was  then  required  to  serve  upon  the 
respondent  and  upon  the  justice  an  affidavit  stating  the  sub- 
stance of  the  testimony  and  proceedings  in  the  court  below ;  for 
which,  by  section  353  of  the  amended  Code  of  1852,  a  notice 
"  stating  the  grounds  upon  which  the  appeal  is  founded"  was 
substituted :  so  that  all  that  the  justice  now  has  to  guide  him  in 
making  his  return,  is  what  is  stated  in  the  notice.  We  have 
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therefore  held  that  it  must  specify  with  reasonable  certainty  the 
alleged  error  or  errors,  whether  in  the  process,  the  pleadings, 
the  proceedings  at  the  trial,  or  in  the  giving  of  judgment,  that 
the  justice  may  omit  nothing  in  his  return  essential  or  necessary 
to  bring  up  the  matter  fairly  for  review ;  or  in  the  event  of  his 
neglecting  to  do  so,  that  the  respondent  may  have  an  opportu- 
nity, before  the  appeal  is  brought  to  a  hearing,  of  applying  to 
this  court  for  an  order  that  the  justice  return  specifically  in  re- 
spect to  any  matter  which  maybe  essential  to  a  full  and  fair 
review  of  the  case.  We  have  consequently  refused  to  hear 
specific  objections,  and  summarily  affirmed  judgment,  where  the 
only  ground  stated  in  the  notice  was  that  the  judgment  was 
against  both  law  and  evidence ;  and  in  other  cases  refused  to 
review  for  errors  not  specifically  pointed  out  in  the  notice  of  ap- 
peal. The  same  view  of  the  requisites  of  the  notice  of  appeal, 
and  of  the  right  and  duty  of  the  court  to  disregard  errors  not 
specifically  pointed  out  in  it  as  grounds  of  appeal,  has  also  been 
taken  by  the  judges  of  the  seventh  district  of  the  Supreme  Court, 
in  the  decision  rendered  by  the  general  term  of  that  district,  in 
Derby  a.  Harrison  (5  Abbotts'  Pr,  JR.,  150). 

The  ground  of  appeal  specified  in  the  present  case  is,  that  the 
judgment  "is  contrary  to  the  clear  and  decided  weight  of  the 
evidence,"  which  is  a  ground  very  different  from  the  one  upon 
which  we  are  now  asked  to  reverse  the  judgment.  The  inquiry 
as  to  the  weight  of  evidence  is  one  that  arises  where  there  has 
been  conflicting  evidence  upon  a  disputed  and  controlling  point 
in  the  case  ;  and  the  objection,  that  the  verdict  or  judgment  is 
against  the  weight  of  it,  presupposes  that  if  the  testimony  upon 
one  side  is  weighed  against  the  testimony  upon  the  other,  that 
the  preponderance  against  the  finding  of  the  jury  or  judge  will 
be  so  great,  convincing,  or  overwhelming,  as  to  warrant  the 
conviction  that  the  verdict  or  judgment  must  have  been  the  re- 
sult of  prejudice,  passion,  partiality,  or  corruption.  No  such 
question  could  arise  in  this  case  ;  for  there  was  no  contradiction 
in  the  testimony  submitted  by  the  plaintiff,  and  the  defendant 
called  no  witnesses.  The  ground  upon  which  the  appellant 
founds  his  appeal  is,  that  upon  the  most  material  issue  in  the 
case,  the  conversion  of  the  property  by  the  defendant,  there  was 
no  evidence  at  all,  and  this  ground  is  not  specified  in  his  notice. 
It  is  not  that  the  testimony  offered  by  the  plaintiff  in  support  of 
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his  case  was  outweighed  by  the  testimony  adduced  on  the  part 
of  the  defendant,  but  that  the  plaintiff  upon  his  own  evidence 
failed  to  show  any  cause  of  action  against  the  defendant.  A 
verdict  or  judgment  may  be  erroneous  for  want  of  evidence  to 
support  it ;  or  it  may  be  against  evidence,  as  where  there  is  no 
conflict  in  the  testimony  as  to  the  facts,  and  the  conclusion 
founded  upon  them  is  erroneous  in  law ;  or  where  there  is  con- 
flict among  the  witnesses,  or  in  the  testimony  offered,  the  find- 
ing may,  as  above  stated,  be  against  the  weight  of  evidence. 
These  are  all  distinct  grounds  of  error,  for  either  of  which  the 
judgment  may  be  reversed ;  and  if  any  one  is  relied  upon,  it 
must  be  stated  in  the  notice  of  appeal.  To  give  notice  there- 
fore that  the  ground  of  appeal  is,  that  the  judgment  is  contrary 
to  the  weight  of  evidence,  when  the  error  upon  which  the  ap- 
pellant means  to  rely  is,  that  the  plaintiff  failed,  prima  facie, 
to  establish  any  cause  of  action,  would  have  the  effect  to  mis- 
lead rather  than  to  apprise  the  respondent  and  the  justice  of 
the  real  ground  the  defendant  meant  to  take  before  the  appel- 
late court  for  the  reversal  of  the  judgment.  It  is  evident  that 
it  was  not  through  ignorance  or  inability  that  the  defendant's 
attorney  omitted  to  express  in  his  notice  the  ground  upon 
which  he  meant  to  rely.  "With  commendable  brevity,  it  is  set 
forth  in  his  written  points,  in  a  single  sentence,  that  it  did  not 
appear  by  the  testimony  that  the  dress  was  in  possession  of  or 
detained  by  the  defendant ;  and  if,  with  equal  conciseness,  he 
had  stated  this  objection  in  his  notice,  the  justice  would  have 
been  apprised  of  what  was  material  in  his  return,  and  the  re- 
spondent of  what  he  was  required  to  meet.  For  all  that  we  know, 
there  may  have  been  evidence  of  the  detention  of  the  dress  by 
the  defendant,  or  that  point  may  have  been  conceded  or  admit- 
ted by  the  parties  upon  the  trial.  It  is  stated  in  the  respondent's 
points  that  the  return  does  not  contain  all  the  evidence :  and  it 
is  a  matter  of  constant  experience  in  this  court  that  justices  do 
not  return  fully  the  evidence  given  before  them,  and  that  their 
returns  in  the  great  majority  of  cases  are  very  defective.  It  has 
been  especially  so  in  the  returns  made  by  the  justice  by  whom 
this  return  is  made.  He  states,  in  his  return,  the  objection 
made  by  the  defendant  to  the  sufficiency  of  Lucy  Moore  as  a 
competent  witness  to  show  the  value  of  the  dress,  after  her  pre- 
liminary examination  as  to  her  general  knowledge  of  the  value 
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of  such  articles ;  and  the  further  objection,  at  the  close  of  the 
testimony,  that  the  plaintiff  had  not  proved  the  value  of  the 
dress.  He  may  have  supposed,  from  this  notice,  that  that  was 
the  only  question  that  was  to  come  under  review,  as  the  only 
objection  made  in  the  court  below  to  the  plaintiff's  right  to  re- 
cover was  the  want  of  sufficient  proof  of  value,  and  that  when 
he  had  given  the  whole  of  the  testimony  upon  that  point, 
he  had  returned  all  that  was  material.  It  would  seem  very 
strange  that  the  plaintiff  should  give  no  evidence  of  the  con- 
version of  the  dress  by  the  defendant,  which  was  the  most  essen- 
tial part  of  the  case,  that  the  justice  should  give  judgment 
without  requiring  it,  and  that  the  defendant  should  raise  no  ob- 
jection to  the  want  of  such  proof.  In  Ford  v.  Moore  (20  Wend.) 
210),  the  court  refused  to  set  aside  a  verdict  of  the  want  of  suffi- 
cient proof  of  a  fact,  which  it  was  incumbent  upon  the  plaintiff 
to  show,  where  the  cause  appeared  to  have  been  tried  upon  the 
assumption  of  the  existence  of  the  fact ;  and  it  has  been  repeat- 
edly held  that  a  judgment  will  not  be  reversed  for  a  defect  of 
proof,  when,  if  the  objection  had  been  taken  at  the  trial,  it 
could  or  might  have  been  obviated.  (Doane  v.  Eddy,  16  Wend.y 
521 ;  Lawrence  v.  Barker,  5  /£>.,  301 ;  Safford  v.  Stevens,  2  75., 
158  ;  Henry  v.  Cuyler,  \7Johns.,  473  ;  Gelston  v.  Hoyt,  13  Ib., 
576  ;  Elsey  v.  Metcalf,  1  Den.,  323 ;  Luckey  v.  Frantzkee,  1  E~ 
D.  Smith,  C.  P.  R.,  47 ;  Heim  v.  Wolf,  75.,  71 ;  Stern  v. 
Drinker,  2  7J.,  401.)  We  might  be  justified  in  saying  that  it 
would  seem  by  this  return,  as  in  Ford  v.  Moore,  supra,  that  the 
cause  was  tried  upon  the  assumption  of  the  detention  of  the 
dress  by  the  defendant,  or  that  if  the  objection  had  been  taken 
at  the  trial,  it  might  have  been  obviated;  but  it  is  sufficient 
to  rest  our  decision  upon  the  ground  that  the  appellant  has 
not  specified,  in  his  notice  of  appeal,  the  error  for  which  he 
asks  us  to  reverse  the  judgment ;  and  the  way  in  which  this 
return  is  made  up  by  the  justice,  shows  the  propriety  of  requir- 
ing a  strict  compliance  with  the  provisions  of  the  Code  in  all 
cases,  and  of  refusing  to  hear  any  objections  to  a  judgment 
which  is  not  clearly  indicated  in  the  notice  of  appeal.* 
Judgment  affirmed. 

*  To  the  same  effect  is  Bush  v.  Dennison,  Supreme  Court,  ^th  District ;  Gen.  T^. 
1856—14  How.  Pr.  JR.,  307. 
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SIMONS  a.  DE  BARRE. 

New  York  Superior  Court;  Special  Term,  April,  1858. 

CITY  COURT  OF  BROOKLYN.  —  JURISDIOTIONAL  FACTS. 


The  City  Court  of  Brooklyn  is  a  court  of  limited  jurisdiction. 

A  copy  of  a  judgment  of  divorce  rendered  by  that  court  is  inadmissible  to  prove 

the  divorce,  without  evidence  that  all  the  necessary  steps  had  been  taken  to 

give  the  court  jurisdiction  to  render  such  judgment. 

Motion  for  a  new  trial. 

This  action  was  tried  before  one  of  the  justices  of  the  court 
and  a  jury,  in  February,  1858.  Among  other  witnesses,  the 
plaintiff  called  one  Fanny  B.  De  Barre,  who  had  been  pre- 
viously married  to  the  defendant.  The  defendant's  counsel  ob- 
jected to  her  being  sworn,  on  the  ground  that  she  was  incom- 
petent as  a  witness  against  her  husband.  The  plaintiff  then 
offered  to  prove,  by  parol,  that  a  divorce  had  been  granted,  to 
which  evidence  the  defendant  objected,  and  the  objection  was 
sustained.  The  plaintiff  then  offered  in  evidence  a  certified 
copy  of  a  judgment  of  the  City  Court  of  Brooklyn,  in  an  action 
between  the  witness  and  the  defendant,  declaring  the  marriage 
null  and  void.  The  defendant  objected  to  the  admissibility  of 
such  decree  as  evidence  of  the  facts  therein  cited,  because  it  did 
not  appear  from  the  decree  that  the  City  Court  of  Brooklyn  had 
jurisdiction  to  declare  the  marriage  contract  a  nullity,  or  had  or 
acquired  jurisdiction  of  the  person  of  the  defendant,  or  jurisdic- 
tion of  the  cause  of  action,  or  subject-matter  of  the  proceeding. 
The  court  overruled  the  objections,  and  decided  that  the  decree 
was  admissible  in  evidence,  to  which  the  counsel  for  defendant 
•excepted.  The  decree  having  been  then  read  in  evidence,  the 
plaintiff  again  offered  said  Fanny  De  Barre  as  a  witness  in  the 
action.  The  defendant's  objection  was  overruled,  and  the  wit- 
ness was  then  sworn  generally  in  the  cause,  and  testified  to  mat- 
ter material  to  the  issues  in  behalf  of  the  plaintiff,  and  against 
the  defendant.  ' 

The  jury  found  for  the  plaintiff,  and  the  defendant  now  moved 
for  a  new  trial  upon  his  exceptions. 
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John  Cook)  for  plaintiff. 
G.  Dean,  for  defendant. 

PIERKEPONT,  J. — The  City  Court  of  Brooklyn,  being  one  of 
limited  jurisdiction,  a  copy  of  a  judgment  of  divorce  is  not  of 
itself  evidence  that  the  court  had  acquired  any  right  to  make 
the  decree. 

It  was  necessary  to  show  that  all  the  necessary  steps  had  been 
taken  to  acquire  jurisdiction.  It  is  no  answer  to  say  that  the 
record  would  have  shown  that  the  necessary  steps  had  been 
taken.  The  record  was  not  produced.  I  am  compelled  to  order 
a  new  trial. 

The  order  to  be  settled  on  notice. 


EDGERTON  a.  ROSS. 

New  York  Common  Pleas;  Special  Term,  March,  1858. 
CLAIM  AND  DELIVERY. — CLAIM  MADE  BY  THIED  PEESON. 

The  sheriff  having  taken  possession  of  personal  property,  in  proceedings  of  claim 
and  delivery,  instituted  in  an  action  brought  by  R.  for  recovery  of  their  posses- 
sion, a  third  party  brought  an  action  against  the  sheriff,  and  R.,  the  plaintiff  in  the 
first  action,  to  recover  possession  of  the  same  property,  and  issued  a  requisition 
to  the  coroner  to  retake  the  property.  Held,  on  motion  of  R.,  the  co-defendant 
of  the  sheriff  in  the  second  action,  that  the  proceedings  of  claim  and  delivery  in 
that  action  must  be  set  aside  as  irregular. 

There  is  only  one  way  in  which  a  third  party,  claiming  goods  taken  by  the  sheriff 
in  proceedings  of  claim  and  delivery,  can  assert  his  claim,  and  that  is  by  affi- 
davit made  and  served  on  the  sheriff,  pursuant  to  section  216  of  the  Code. 

Order  to  show  cause  why  proceedings  of  claim  and  delivery 
should  not  be  set  aside. 

In  February,  1858,  Andrew  Ross,  one  of  the  defendants  in 
this  action,  commenced,  in  the  Supreme  Court,  an  action  against 
Davis  and  Bassford,  to  recover  the  possession  of  certain  per- 
sonal property.  In  that  action  Ross  took  proceedings  of  claim 
and  delivery,  under  section  206,  &c.,  of  the  Code.  Pursuant  to 
a  requisition,  the  sheriff  took  the  chattels  in  question. 
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While  they  were  in  the  custody  of  the  sheriff,  one  Edgerton, 
claiming  to  be  the  true  owner,  brought  this  action  in  the  Com- 
mon Pleas  against  Ross,  the  plaintiff  in  the  first  action,  and  the 
sheriff,  for  the  possession  of  the  same  goods ;  and  in  this,  Ross 
commenced  similar  proceedings  of  claim  and  delivery,  and 
issued  a  requisition  to  the  coroner,  requiring  him  to  take  the. 
goods  from  the  sheriff. 

Upon  an  affidavit,  stating  the  facts,  and  that  the  property  in 
question  in  the  two  actions  was  the  same,  and  alleging,  upon 
information  and  belief,  that  the  only  claim  to  it  made  by  the 
sheriff  was  that  arising  from  his  right  and  duty  to  hold  it  by 
virtue  of  the  proceedings  in  the  first  action,  the  defendant  Ross 
obtained  an  order  to  show  cause  why  the  affidavit  of  the  plain- 
tiff, upon  which  his  proceedings  of  claim  and  delivery  were 
founded,  and  all  those  proceedings  should  not  be  set  aside. 

The  plaintiff's  affidavits,  in  opposition,  showed  that  the  defend- 
ants had  appeared  generally  in  this  action ;  and  also  alleged 
that  the  property  actually  taken  by  the  sheriff,  and  which  the 
plaintiff  in  this  action  claimed,  was  not  the  goods  which  he  was 
directed  to  take  by  the  requisition,  but  other  similar  goods 
which  belonged  to  the  plaintiff. 

Birdseye,  Somers,  Johnson,  for  the  motion,  urged  that  the 
proceedings  should  be  set  aside  for  the  reasons : — I.  That  the 
affidavit  did  not  sufficiently  state  the  alleged  cause  of  detention  ; 
and,  II.  That  the  only  remedy  the  plaintiff  had  was  that  provided 
in  section  216. 

/S.  B.  Noble,  in  opposition.  I.  Any  irregularity  in  the' affida- 
vit is  waived  by  the  general  appearance  of  the  defendant 
(Roberts  v.  Willard,  1  Code  R.,  100 ;  Hyde  v.  Patterson,  1  Ab- 
l>otts>  Pr.  J?.,  248).  II.  The  action  has  been  discontinued  as 
against  the  sheriff;  and  though  the  proceedings  should  be  held 
not  sustainable  as  against  him,  they  are  good  against  the  other 
defendants. 

HILTON,  J. — This  action  is  to  recover  the  possession,  and  also 
claiming  the  delivery  by  the  coroner  to  the  plaintiff,  of  certain 
personal  property  in  custody  of  the  sheriff,  having  been  taken 
by  him  by  virtue  of  proceedings  in  an  action  of  a  nature  similar 
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to  this,  wherein  the  defendant  Ross  is  plaintiff  and  Robert  Davis, 
and  Edward  D.  Bassford  are  defendants. 

The  sheriff  claims  no  interest  in  the  property  ;  he  merely  has 
it  in  his  custody,  having  taken  It  from  possession  of  Davis  and 
Bassford,  the  defendants  in  the  last-named  action. 

It  is  a  familiar  rule,  that  when  a  remedy  is  provided  by  stat- 
ute in  any  case,  and  the  proceeding  by  which  the  remedy  shall 
be  pursued  is  distinctly  specified,  it  is  a  virtual  prohibition 
against  proceeding  in  any  other  manner,  and  all  other  modes  are 
excluded  in  the  cases  to  which  the  remedy  relates  (Miller  -y. 
Taylor,  4  Burr.,  2305,  2323  ;  Dudley  v.  Mayhew,  3  Comst.,  9  ; 
Sedgwick  on  Stat.  and  Const.  Law,  92). 

If  the  plaintiff  desired  to  claim  the  property  in  question,  he 
should  have  made  the  affidavit  specified  in  section  216  of  the  Code, 
and  delivered  it  to  the  sheriff,  who,  unless  indemnified  against 
this  claim,  would  restore  the  property  to  the  parties  from  whom 
it  had  been  taken  ;  and  it  is  expressly  declared  that  "  no  claim 
to  such  property  by  any  other  person  than  the  defendant"  (i.  e. 
the  person  from  whom  it  has  been  so  taken)  "  shall  be  valid 
against  the  sheriff,  unless  made  as"  in  this  section  prescribed  ; 
thus  providing  against  the  very  case  under  consideration. 

The  plaintiff's  affidavit  and  all  subsequent  proceedings  to 
obtain  possession  of  thej^operty  being  irregular,  and  unauthor- 
ized by  law,  the  motion  to  vacate  tha.  aamfi.  is  granted. 

'"  ' 


SALTER  a.  WEINER.  j»~ 

Supreme  Court,  first  District  ;  At  Chambers,  April,  1858. 
DEPOSIT  OF  MONEY  m  LIEU  OF  BAIL. 

The  defendant,  having  been  arrested  and  held  to  bail  in  the  sum  of  five  hundred 
dollars,  deposited  that  amount  with  the  sheriff,  and  afterwards,  having  given 
bail,  obtained  an  order  that  the  deposit  be  repaid  to  him.  Before  the  deposit 
had  been  repaid,  the  plaintiff  commenced  a  second  action  against  the  same  de- 
fendant, and  issued  a  warrant  of  attachment,  which  he  levied  upon  the  deposit. 
A  third  party,  upon  affidavits  stating  that  the  money  was  his  money,  not  that 
of  the  defendant,  and  advanced  by  him  for  the  deposit  until  bail  could  be  found, 
applied,  by  the  defendant's  attorney,  for  an  order  that  the  money  be  paid  over 
to  the  defendant's  attorney  for  him. 


192  ABBOTTS'  PRACTICE  EEPORTS. 

Salter  a.  Weiner. 

Held,  That  the  money,  by  being  deposited,  became  the  property  of  the  de- 
fendant and  was  liable  to  the  attachment,  and  that  the  application  muat  be 
denied. 

Application  for  an  order  for  the  repayment  of  a  deposit  made 
in  lieu  of  bail. 

There  were  two  actions  brought  by  Salter  against  Weiner.  In 
the  first  action,  the  defendant  was  arrested  by  the  sheriff  of  Niagara, 
under  an  order  of  arrest  granted  by  Mr.  Justice  Clerke,  requir- 
ing the  sheriff  to  take  bail  in  five  hundred  dollars.  The  defend- 
ant could  not  find  bail,  and,  instead  thereof,  deposited  five  hun- 
dred dollars  in  gold  with  the  sheriff,  who  remitted  the  same  to- 
the  county  clerk  of  New  York,  the  action  being  triable  there. 
Subsequently  the  defendant  obtained  bail,  who  justified.  The 
judge  who  made  the  order  for  allowance  of  the  bail,  ordered  the 
five  hundred  dollars  to  be  refunded  to  the  defendant,  in  com- 
pliance with  section  199  of  the  Code.  Before  the  bail  justified, 
the  plaintiff  obtained,  in  the  second  action,  a  warrant  of  attach- 
ment from  the  county  judge  of  Niagara  county,  and  caused  the 
same  to  be  served  upon  the  county  clerk,  of  New  York,  with  a 
notice  that  it  was  intended  to  attach  the  five  hundred  dollars. 
This  was  a  motion  that  this  five  hundred  dollars  be  paid  to  the 
defendant's  attorney,  for  one  Emanuel  Meyer.  The  affidavit, 
upon  which  the  motion  was  founded,  set  forth  that  the  money 
deposited  was  the  money  of  Emanuel  Meyer,  and  not  the  de- 
fendant ;  and  was  deposited  with  the  sheriff  by  Meyer  in  order 
to  keep  "Weiner  out  of  jail,  and  upon  his  promise  to  refund  the 
money  to  Meyer,  when  bail  should  be  put  in. 

Anthony  R.  Dyett,  for  the  motion. 
Wm.  Henry  Forman,  opposed. 

CLEKKE,  J.  (orally). — Even  if  this  money  was  Meyer's  at  the 
time  of  being  deposited  with  the  sheriff,  by  such  deposit  it  be- 
came the  money  of  "Weiner.  It  is  loaned  money,  and  loaned 
money  is  the  property  of  the  loanee.  The  motion  is  denied, 
with  $5  costs. 
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KAMENA  a.  WANNER 

New  York  Superior  Court ;  General  Term,  March,  1858. 
DELIVERY  OF  PROPERTY  ATTACHED. — BOND  OF  CLAIMANT. 

The  provisions  of  the  Revised  Statutes  respecting  attachments  in  justices'  courts 
(2  Rev.  Stats.,  432,  §§  31,  32) — which  direct  that  if  a  third  person  claim  goods 
attached  by  any  constable,  he  may  require  a  delivery  to  him  by  executing  a 
bond  to  the  plaintiff  in  double  the  value  of  the  property  attached, — are  for  the 
benefit  of  the  real  owner  as  well  as  that  of  the  plaintiff;  and  a  bond  for  less 
than  double  the  value  of  the  property,  though  it  be  more  than  double  the 
amount  of  the  debt  for  which  the  attachment  was  issued,  is  insufficient.* 

Of  the  proper  form,  and  the  requisites  of  a  complaint  against  a  constable  for  re- 
fusing to  receive  such  a  bond  and  deliver  the  goods. 

Appeal  from  order  overruling  demurrer  to  complaint. 

The  amended  complaint  in  this  action  stated  for  a  first  cause 
of  action — "  That  on  February  5,  1857,  and  for  a  long  time 
previous  thereto,  the  plaintiff  was  the  lawful  and  sole  owner, 
and  in  the  custody  and  possession  at  his  store,  13  South  Wil- 
liam-street, in  the  city  of  New  York,  of  the  following  personal 
property  ;"  describing  the  goods. 

"  That  while  in  the  peaceful  ownership  and  possession  of  the 
property,  and  on  the  5th  of  February,  1857,  at  the  city  of  New 
York,  William  Thompson,  a  constable,  and  one  of  the  defend- 
ants above  named,  by  virtue  of  an  attachment  issued  by  A.  K. 
Maynard,  one  of  the  justices  of  the  Marine  Court  of  the  city 
of  New  York,  in  an  action  in  which  one  John  J.  Wanner,  the 
other  defendant,  was  plaintiff,  and  Waltje  Kamena  was  defend- 
ant, to  recover  the  sum  of  $421  and  interest  from  November 
10,  1856,  and  at  the  instigation,  under  the  instructions,  and  in 
the  presence  of  the  said  defendant  Wanner,  attached  the  prop- 
erty above  described,  entered  and  removed  the  same  from  No. 
13  South  William-street  aforesaid,  and  converted  the  same  to 
the  use  of  said  defendant." 

And  for  a  second  cause  of  action  : — 

"  That  afterwards,  and  on  or  about  February  12,  1857,  the 
said  plaintiff,  in  order  to  obtain  said  property  -and  as  claimant 

*  Reversing  Kamena  a.  "Warner,  15  How.  Pr.  R.,  5. 
VOL.  VI.— 13 
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thereof,  made  and  executed  his  bond,  with  sureties,  in  conform- 
ity with  the  statute  in  such  case  made  and  provided,  the  original 
of  which  has  been  lost ;  but  a  copy  thereof,  as  to  its  substance 
and  purport,  is  hereto  annexed  and  marked  A,  and  forms  a  part 
of  this  complaint." 

"That  said  bond  being  so  executed  was  afterwards  tendered 
to  said  A.  K.  Maynard,  justice  of  the  Marine  Court,  who  issued 
said  attachment,  and  afterwards  to  Justice  A.  A.  Thompson  of 
said  court,  for  their  and  each  of  their  approval,  which  was  there- 
upon, on  due  deliberation  had,  approved  by  each  of  said  jus- 
tices; and  said  bond,  with  said  justices'  approval  indorsed 
thereon,  was  afterwards,  at  divers  and  sundry  times,  and  espe- 
cially on  the  3d  day  of  March,  1857,  tendered  to  said  defendant 
Thompson,  and  the  surrender  and  delivery  of  said  property  to 
said  plaintiff  demanded  ;  but  said  defendant  Thompson,  acting 
under  the  advice  and  instruction  of  said  defendant  "Wanner,  and 
at  his  special  instigation  at  all  times,  wrongfully  refused  to  ac- 
cept said  bond,  and  return  said  property." 

The  complaint  further  alleged  :  "  That  the  value  of  the  prop- 
erty so  seized  and  converted  by  said  defendants  as  aforesaid,  was 
at  the  sum  of  $2800  ;  and  the  damages  to  said  plaintiff  arising 
from  said  seizure  and  conversion,  the  further  sum  of  $500  ;"  and 
demanded  judgment  for  $3300. 

The  bond  annexed  was  in  the  penal  sum  of  one  thousand  dol- 
lars ;  conditioned  that  in  a  suit  to  be  brought  thereon,  within 
three  months  from  its  date,  "  said  John  Kamena  shall  establish 
that  he  was  the  owner  of  said  goods  at  the  time  of  the  seizure ; 
and  in  case  of  his  failure  to  do  it,  said  John  Kamena  shall  pay 
the  value  of  said  goods  and  chattels,  with  the  interest." 

The  defendant  "Wanner  interposed  an  answer  to  the  first  cause 
of  action,  and  a  demurrer  to  the  second  cause  of  action. 

The  grounds  assigned  were : — First,  That  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the  defendant 
Wanner.  Second,  That  several  causes  of  action  had  been  im- 
properly united,  viz. :  that  the  first  cause  of  action  was  for  a 
joint  trespass,  and  the  second  cause  of  action  for  an  individual 
wrongful  act  of  the  defendant  Thompson. 

The  issue  on  the  demurrer  was  argued  before  Mr.  Justice 
Hoffman,  at  special  term,  in  October,  1857,  and  the  demurrer 
overruled,  the  following  opinion  being  rendered. 
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HOFFMAN,  J. — The  34th  section  (formerly  33d)  of  the  statute 
provides  that  "  if  any  person  claims  any  goods  and  chattels  at- 
tached by  a  constable,  he  may  execute  a  bond,  to  be  approved 
•of  by  the  constable  or  the  justice  who  issued  the  attachment,  in 
a  penalty  double  the  value  of  the  property  attached,  condi- 
tioned that  in  a  suit  to  be  brought  on  such  bond  within  three 
months,  such  claimant  will  establish  that  he  was  the  owner  of 
the  goods  seized  at  the  time  of  such  seizure ;  and  in  case  of  his 
failure  to  do  so,  that  he  will  pay  the  value  of  the  goods  so 
claimed,  with  interest." 

And  by  section  35,  "  Upon  such  bond  being  executed  and  de- 
livered to  the  constable,  he  shall  deliver  up  the  property  seized 
by  him  to  the  obligor  in  such  bond." 

It  is  plain  that  the  bond  in  question  was  not  a  literal  com- 
pliance with  the  statute,  as  the  property  is  stated  in  the  com- 
plaint to  have  been  worth  $2300.  But  the  counsel  well  argues 
that  a  construction  which  would  permit  a  constable,  in  his  ca- 
price, to  seize  goods  worth  $10,000,  for  a  demand  of  one  hun- 
dred, and  drive  the  claimant  to  give  security  for  that  full 
amount,  or  part  with  possession,  would  work  needless  and  great 
injustice.  I  am  satisfied  it  is  not  the  necessary  and  only  con- 
struction which  the  provision  will  bear. 

Under  the  31st  section,  the  amount  of  the  debt  is  to  be  stated, 
and  the  constable  is  to  attach  so  much  of  the  goods  and  chattels 
of  the  debtor  as  will  be  sufficient  to  satisfy  such  debt. 

It  is  true  that  the  statute  contemplates  that  the  case  may  well 
occur  of  more  goods  being  taken,  and  properly  taken,  than  are 
indispensable  for  this  purpose.  Therefore,  under  the  30th  sec- 
tion, the  plaintiff  in  the  action  gives  bond  to  account  for  any 
excess  beyond  the  judgment  which  he  shall  recover ;  and  by 
the  38th  section,  where  an  action  has  been  brought  against  the 
claimant,  upon  his  bond  given  under  the  34th  section,  if  the 
amount  recovered  exceeds  the  amount  of  the  judgment  ren- 
dered for  the  plaintiff  in  the  attachment  suit,  the  plaintiff  shall 
refund  the  excess. 

In  short,  the  principle  of  the  act  is,  to  give  security  by  vir- 
tue of  an  attachment  upon  goods  of  the  full  value  of  the  claim 
of  the  plaintiff. 

The  34th  section  then  contemplates  that  the  goods  attached 
shall  be  fully  sufficient  to  discharge  the  debt,  if  judgment  is 
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recovered  upon  it ;  and  the  act  presumes  that  nothing  more 
shall  be  attached.  "Where  a  bond  is  given  for  double  the  amount 
of  the  demand,  it  amply  meets  what  the  plaintiff  can  possibly 
obtain ;  and  it  is  double  the  value  of  the  property  attached,  be- 
cause it  was  intended  that  no  more  should  be  attached  than 
would  fully  secure  the  party. 

I  think  the  demurrer  is  not  well  taken,  and  judgment  must  be 
had  for  the  plaintiff  upon  it,  with  costs. 

From  the  order  entered  in  pursuance  of  this  decision,  the 
defendant  appealed. 

Mr.  Jeness,  for  the  plaintiff,  respondent. 
Mr.  Sheehan,  for  the  defendant,  appellant. 

BY  THE  COURT.* — PIERKEPONT,  J. — This  is  an  appeal  from  an 
order  of  the  special  term  overruling  a  demurrer. 

The  plaintiff  sues  Thompson,  a  constable,  and  one  "Wanner, 
who  was  plaintiff  in  an  attachment  against  "Waltje  Kamena, 
and  alleges,  in  the  second  count  of  his  complaint,  that  the  con- 
stable, having  levied  upon  the  plaintiff's  property  by  virtue 
of  an  attachment,  he  (the  plaintiff),  as  claimant  of  the  prop- 
erty, tendered  a  bond  in  conformity  with  the  statute,  and  that 
the  said  constable  refused  to  deliver  him  the  property,  but  sold 
the  same,  and  that  "Wanner  instigated  the  constable  to  these 
acts ;  that  the  bond  tendered  was  in  the  penal  sum  of  $1000, 
and  that  the  property  demanded  to  be  delivered,  on  the  tender 
of  the  bond,  was  of  the  value  of  $2800.  The  complaint  prays 
judgment  in  the  sum  of  $3300. 

The  defendant  "Wanner  demure  to  this  count. 

The  bond  required  by  the  31st  section  of  chapter  2,  article  2, 
of  part  3,  of  the  Revised  Statutes  (2  Rev.  Stats.,  4th  ed.,  432), 
requires  that  the  bond  shall  be  "  in  a  penalty  double  the  value 
of  the  property  attached."  Section  34:  shows  clearly  that  the 
statute  contemplates  protection  to  the  real  owner  of  the  prop- 
erty as  well  as  to  the  plaintiff  in  the  attachment. 

A  case  which  may  often  happen  will  illustrate  the  importance 
of  this  provision  in  the  law. 

8  Present,  Bosworth,  Hoffman,  Woodruff,  and  Pierrepont,  JJ. 
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The  defendant  in  the  attachment  is  tenant  of  the  furnished 
house  of  "  A :"  the  furniture  is  seized  by  the  constable  on  an 
attachment  against  the  tenant  to  satisfy  a  claim  of  $400  :  the 
•constable,  not  knowing  how  the  furniture  will  sell,  and  quite  ig- 
norant of  its  value,  seizes  the  whole,  which  proves  to  be  worth 
$5000.  A  stranger  claims  the  furniture,  gives  the  bond  ap- 
proved of  $800,  and  takes  the  property.  The  real  owner  learn- 
ing that  his  property  has  been  thus  taken,  goes  to  the  constable 
to  replevy  it,  and  finds  in  its  stead  a  bond  of  $800,  and  that  the 
furniture  has  gone  no  one  knows  whither. 

But  if  the  construction  for  which  the  plaintiff  contends  be  the 
true  one,  the  constable  could  not  refuse  making  the  delivery  to 
.such  claimant,  although  he  had  meanwhile  learned  that  the 
property  attached  was  worth  ten  times  the  penalty  of  the  bond 
•(§§  31,  32).  Taking  the  construction  of  the  statute  wrhich  we  are 
disposed  to  give  to  it,  this  count  of  the  complaint,  divested  of 
all  verbiage  and  circumlocutions,  may  be  fairly  stated  thus. 

The  plaintiff  complains  that  the  defendant  Thompson,  being  a 
-constable,  seized,  by  virtue  of  an  attachment  against  Waltje 
Kamena,  property  of  the  plaintiff  of  the  value  of  $2800  ;  the 
plaintiff  claimed  the  same,  and  tendered  to  the  said  constable  a 
bond,  duly  executed  and  approved,  in  the  sum  of  $1000,  accord- 
ing to  the  statute,  which  requires  that  said  bond  should  be  in  the 
sum  of  $5600  ;  that  said  constable  refused  to  deliver  the  prop- 
erty on  such  tender  of  the  aforesaid  bond,  and  that  the  defend- 
ant Wanner  advised  and  instigated  the  constable  to  said  act. 
Wherefore  the  plaintiff  demands  judgment  against  the  said  de- 
fendants for  the  sum  of  $2800,  the  value  of  the  property,  and 
$500  damages,  besides  interest  and  costs. 

We  think  such  a  complaint  does  not  state  facts  sufficient  to 
make  the  constable  liable ;  and  it  follows  that  Wanner  could 
not  be  liable  for  advising  the  constable  to  act  according  to  law. 

The  demurrer  must  be  sustained,  and  the  order  of  the  special 
term  reversed,  with  costs. 


198  ABBOTTS'  PRACTICE  REPORTS. 

Myers  a.  Machado. 


MYERS  a.  MACHADO. 

New  York  Superior  Court ;  Special  Term,  February,  1857. 
Again,  October,  1857. 

COMPLAINT. — DEMURRER. — REAL  PARTY  IN  INTEREST. — TRUSTEE 
OF  EXPRESS  TRUST. — ACTION  BY  OFFICER  OF  CORPORATION  OR 
JOINT-STOCK  COMPANY. 

An  officer  of  a  foreign  bank  brought  an  action  here  in  his  own  name,  upon  a  bill 
of  exchange  belonging  to  the  bank,  and  alleged  in  his  complaint  that  he  was 
such  officer,  and  "  duly  authorized"  to  commence  any  and  all  proceedings  at  law, 
«fca,  on  behalf  of  the  bank,  and  that  this  action  was  brought  on  behalf  of  the 
bank.  Held,  that  the  complaint  was  bad  on  demurrer  for  not  setting  forth  the- 
existence  and  terms  of  the  foreign  law,  if  any,  under  which  the  bank  was  or- 
ganized, and  an  authority  given  to  the  plaintiff  to  sue  on  its  behalf. 

An  allegation,  that  the  plaintiff  was  duly  authorized  to  bring  the  action,  is  not  an> 
allegation  of  a  fact,  but  merely  of  a  conclusion  of  law. 

It  seems,  that  a  complaint,  which  contains  the  proper  averments,  setting  forth  a 
bill  of  exchange,  upon  which  the  defendant  is  liable,  should  not  be  held  bad  on- 
demurrer  merely  on  the  ground  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  even  though  it  shows  that  the  title  to  the  bill  is  in  a  third 
party,  and  fails  to  show  that  the  plaintiff  is  entitled  to  bring  an  action  upon  it.* 


An  officer  of  a  foreign  corporation  or  company  may  maintain  an  action  here  in  his 
own  name  on  behalf  of  his  company,  if  his  complaint  states  facts,  showing  his- 
authority  to  sue  on  their  behalf;  for  in  such  case  he  may  be  regarded  as  the 
trustee  of  an  express  trust. 

Form  o'f  a  complaint  in  such  an  action. 

It  seems,  that  section  111  of  the  Code, — which  provides  that  actions  must  be  pros- 
ecuted in  the  name  of  the  real  party  in  interest, — is  to  be  construed  with  ref- 
erence to  the  principle  of  representation  which  prevailed  in  the  doctrine  of 
parties  in  chancery ;  and  that,  as  a  general  rule,  if  the  defendant  will  be  per- 
fectly protected  by  responding  to  the  plaintiff,  and  if  there  is  no  necessity,  or 
substantial  equity,  in  protecting  the  fund  against  the  plaintiff  himself,  if  recov- 
ered, the  plaintiff  may  be  regarded  as  the  real  party  in  interest,  within  the 
meaning  of  that  section. •{• 

February,  1857. — Demurrer  to  complaint. 


*  Compare  Palmer  a.  Smedley,  Post,  205  ;  White  a.  Brown  (14  How.  Pr.  R.f 
282) ;  Johnson  v.  Kemp  (11  How.  Pr.  R.,  186) ;  and  The  Bank  of  Lowville  v.  Ed- 
wards (11  lb.,  216). 

f  Compare  Killmore  v.  Culver  (24  Barb.,  666). 
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The  action  was  against  the  defendant  as  drawer  of  a  bill  of 
exchange,  discounted  by  and  belonging  to  the  Royal  Bank  of 
Liverpool,  of  which  the  plaintiff  was  an  officer. 

The  complaint  was  as  follows. 

SUPERIOR  COURT  OF  THE  CITY  OF  NEW  YORK. 


John  Myers,  Public  Registered  Offi- 
cer of  the  Royal  Bank  of  Liverpool, 

against 
John  A.  Machado. 

The  above-named  plaintiff  complains  of  the  above-named  de- 
fendant, and  says : — 

That  he  is  one  of  the  public  registered  officers  of  a  certain 
banking  company,  duly  constituted,  created  by  and  existing  un- 
der the  laws  of  the  kingdom  of  Great  Britain,  and  carrying  on 
business  at  Liverpool,  in  said  kingdom  of  Great  Britain,  under 
the  name  and  style  of  The  Royal  Bank  of  Liverpool,  and  as 
such  is  duly  authorized  and  empowered  to  commence  any  and 
all  proceedings  at  law  and  equity  on  behalf  of  the  said  The 
Royal  Bank  of  Liverpool ;  and  that  this  suit  is  brought  for  the 
use  and  benefit,  and  on  behalf  of  the  said  The  Royal  Bank  of 
Liverpool. 

That  the  said  defendant,  on  or  about  the  16th  day  of  June, 
A.  D.  1856,  at  the  city  of  New  York,  made  and  subscribed  his 
certain  draft  or  bill  of  exchange,  bearing  date  on  the  day  and 
year  aforesaid,  and  addressed  the  same  to  Messrs.  Isaacs,  Reader 
&  Co.  at  Liverpool,  England,  and  thereby  requested  the  said 
Isaacs,  Reader  &  Co.  to  pay  to  the  order  of  Messrs.  Fleming  & 
Alden  in  London,  England,  the  sum  of  one  thousand  pounds, 
sterling  money,  of  the  currency  of  Great  Britain,  in  sixty  days 
after  the  sight  of  said  draft,  therein  called  the  first  of  exchange, 
for  value  received ;  and  thereupon  delivered  the  same  to  the 
said  Messrs.  Fleming  &  Alden,  in  London,  who  thereupon  in- 
dorsed the  same  in  blank ;  and  the  same,  so  indorsed,  was 
transferred  and  delivered  to  the  said  The  Royal  Bank  of  Liver- 
pool, who  thereupon  became  and  still  are  the  owners  and  hold- 
ers of  the  said  draft  or  bill  of  exchange. 

That  on  the  25th  day  of  June,  A.  D.  1856,  the  said  draft  was 
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duly  presented  to  the  said  Messrs.  Isaacs,  Reader  &  Co.  at  Liv- 
erpool, England,  and  the  acceptance  thereof  duly  demanded, 
which  was  refused ;  that  thereupon  said  bill  was  duly  protested 
for  non-acceptance,  and  due  notice  of  such  protest  for  non- 
acceptance  duly  given  to  the  defendant  herein,  and  which  was 
received  by  him. 

That  when  said  draft  or  bill  of  exchange  became  due  and 
payable,  the  same  was  duly  presented  for  payment  to  the  said 
Isaacs,  Reader  &  Co.,  at  Liverpool  aforesaid,  and  payment 
thereof  duly  demanded,  which  was  refused  ;  that  thereupon 
said  bill  was  duly  protested  for  non-payment,  and  due  notice  of 
the  non-payment  thereof  duly  given  to  the  said  defendant. 

That  the  said  draft  has  not  been  paid,  nor  any  part  thereof; 
and  that  the  said  defendant  is  justly  indebted  to  the  plaintiff  in 
the  amount  thereof,  and  damages  at  the  rate  of  ten  per  cent,  on 
said  amount,  on  account  of  the  non-payment  thereof. 

And  the  said  plaintiff  further  says,  that  at  the  time  of  the 
drawing  and  maturity  of  the  said  draft  herein  above  described, 
the  value  of  the  total  amount  thereof  in  the  lawful  money  of 
the  United  States  of  America,  was  the  sum  of  forty-eight  hun- 
dred and  eighty-three  dollars  and  thirty-three  cents ;  and  that 
the  damages  at  the  rate  of  ten  per  cent,  on  the  amount  of  said 
draft,  at  the  time  the  same  was  protested  for  non-payment,  in 
the  aforesaid  money,  is  the  sum  of  four  hundred  and  forty-four 
dollars  and  forty-four  cents,  making  in  total  the  sum  of  fifty- 
three  hundred  and  twenty-seven  dollars  and  seventy-seven  cents, 
currency  of  the  United  States  of  America. 

That  due  notice  of  the  protest  of  the  said  draft  or  bill  of  ex- 
change for  non-payment  was  duly  given  to  the  said  defendant, 
on  behalf  of  the  plaintiff,  on  the  15th  day  of  September,  A.  D. 
1856,  and  payment  of  said  principal  sum  duly  demanded  of  the 
defendant,  who  refused,  and  still  does  refuse,  to  pay  the  same. 

Wherefore,  &c. 

The  defendant  demurred,  and  specified  the  following  as  the 
grounds  of  his  demurrer  : 

first.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

/Second.  That  the  action  is  not  prosecuted  in  the  name  of  the 
real  party  in  interest. 


NEW-YORK.  201 


Myers  a.  Machado. 


Third.  That  the  Eoyal  Bank  of  Liverpool  is  not  made  a  party 
to  this  action. 

Fourth.  That  it  does  not  state  whether  the  Royal  Bank  of 
Liverpool  is  a  corporation. 

Fifth.  That  the  members  of  the  banking  company  of  the 
Royal  Bank  of  Liverpool  are  not  made  parties  to  this  action. 

Sixth.  That  the  plaintiff  is  not  authorized  by  the  law  of  this 
State  to  bring  this  action. 

H.  G.  De  Forest,  for  the  plaintiff. 
E.  C.  Benedict,  for  the  defendant. 

DUER,  J. — (After  stating  the  contents  of  the  pleadings),  Held, 
that  the  facts  averred  in  the  complaint  constituted  a  valid  cause 
of  action,  and  that  the  demurrer  on  the  first  ground  stated  must 
be  overruled. 

That  the  averment,  that  the  plaintiff  was  duly  authorized  to 
bring  the  action  on  behalf  of  the  bank,  was  not  an  averment  of 
facts,  but  of  a  conclusion  of  law,  and  that  the  complaint  was 
defective  in  not  getting  forth  the  existence  and  terms  of  the  act 
of  Parliament,  if  any,  under  which  the  bank  was  organized, 
and  an  authority  given  to  the  plaintiff,  as  one  of  its  registered 
officers,  to  sue  on  its  behalf. 

That  if  it  should  appear  that  such  an  authority  was  given,  the 
plaintiff  could  maintain  the  action  in  his  own  name  on  behalf  of 
the  bank,  not  only  on  grounds  of  international  comity,  but  as 
trustee  of  an  express  trust,  within  a  reasonable  interpretation  of 
the  Code. 

That  the  demurrer  could  not  be  sustained  upon  any  other  of 
the  specified  grounds. 

Judgment  for  defendant,  dismissing  complaint,  unless  plain- 
tiff, within  forty  days,  serve  an  amended  complaint,  setting  forth 
facts  showing  his  authority  to  bring  the  action. 

No  costs  to  either  party,  if  complaint  is  so  amended. 

October,  1857. — Demurrer  to  amended  complaint. 

The  plaintiff  served  an  amended  complaint,  which  was  as 
follows. 
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TITLE  OF  THE  CAUSE. 

The  complaint  of  the  plaintiff  shows  to  the  court : — 
That  the  said  The  Royal  Bank  of  Liverpool  is  a  public  joint- 
stock  company  or  corporation,  doing  business  at  Liverpool,  in 
the  kingdom  of  Great  Britain,  and  created  and  organized  under 
and  by  virtue  of  a  certain  act  of  the  Parliament  of  said  king- 
dom of  Great  Britain,  passed  on  the  26th  day  of  May,  A.  D.  1826, 
and  entitled  "  An  act  for  the  better  regulating  of  copartnerships 
of  certain  bankers  in  England,  and  for  amending  so  much  of 
an  act  of  the  thirty-ninth  and  fortieth  years  of  the  reign  of  his 
late  majesty  King  George  the  Third,  entitled  '  An  act  for  estab- 
lishing an  agreement  with  the  governor  and  company  of  the 
Bank  of  England,  for  advancing  the  sum  of  three  millions  tow- 
ards the  supply  for  the  service  for  the  year  one  thousand  eight 
hundred,'  as  relates  to  the  same." 

That  by  the  fourth  section  of  the  act  of  Parliament  aforesaid, 
it  was  enacted  that  any  company  organized  under  the  provisions 
of  the  said  act,  should,  upon  its  formation,  designate  and  appoint 
two  or  more  persons,  members  of  such  company  and  residents  of 
England,  to  be  the  public  registered  officers  of  such  company ; 
and  that,  by  the  terms  and  provisions  of  the  said  act,  such  com- 
pany might  thereafter,  from  time  to  time,  appoint  new  or  addi- 
tional public  registered  officers  for  the  purposes  (among  others) 
hereinafter  specified. 

That  by  the  ninth  section  of  the  said  act  of  Parliament  it  was 
enacted,  that  every  company,  organized  under  said  act,  should 
sue  and  be  sued  in  the  name  of  one  of  its  public  registered 
officers,  as  nominal  plaintiff  and  defendant ;  and  the  said  public 
registered  officers  were  authorized  and  empowered  to  prosecute 
and  defend  in  their  own  names,  as  nominal  plaintiffs  and  de- 
fendants, and  for  and  on  behalf  of  their  respective  companies, 
all  suits,  both  at  law  and  in  equity,  brought  by  or  against  the 
said  companies,  while  they  should  remain  such  public  officers. 

That  on  or  about  the  24th  day  of  January,  A.  D.  1848,  the  said 
The  Royal  Bank  of  Liverpool,  under  and  by  virtue  of  the  pro- 
visions and  directions  of  the  aforesaid  act  of  Parliament,  did 
duly  designate  and  appoint  the  said  plaintiff,  John  Myers,  a 
member  of  said  Royal  Bank  and  resident  in  England,  to  be  a 
public  registered  officer  of  the  said  The  Royal  Bank  of  Liver- 
pool. That  the  plaintiff  thereupon  became  and  he  still  is  such 
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public  registered  officer  of  said  Royal  Bank,  and  that  by  virtue 
of  his  said  appointment,  and  of  the  aforesaid  provisions  of  the 
said  act  of  Parliament,  he  is  fully  and  duly  authorized  and  em- 
powered to  prosecute  this  action  in  his  own  name  as  such  pub- 
lic registered  officer,  and  that  he  brings  this  action  as  such  pub- 
lic officer,  and  for  and  on  behalf  of  the  said  The  Royal  Bank  of 
Liverpool. 

Then  followed  allegations  setting  forth  the  bill  of  exchange,, 
in  the  same  form  as  in  the  original  complaint. 

The  defendant  demurred  to  the  amended  complaint,  and  spe- 
cified as  the  grounds  of  his  demurrer, — 

First.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  the  plaintiff  against  the  defendant. 

Second.  Because  it  states  in  the  alternative  that  The  Royal 
Bank  of  Liverpool  is  a  joint-stock  company  or  corporation,  with- 
out stating  which. 

Third.  That  the  Royal  Bank  of  Liverpool  is  not  made  a  party 
to  the  action. 

Fourth.  That  the  members  or  associates  of  the  Royal  Bank 
of  Liverpool  are  not  made  parties  to  the  action. 

Fifth.  That  the  plaintiff  is  not  authorized  by  the  laws  of  this- 
State  to  bring  this  action. 

Sixth.  That  the  complaint  does  not  set  forth  the  existence  and 
terms  of  the  act  of  Parliament,  if  any,  under  which  the  said 
bank  was  organized,  and  an  authority  given  to  the  plaintiff  to 
sue  in  its  behalf. 

Seventh.  That  the  complaint  does  not  set  forth  any  sufficient 
authority  for  the  plaintiff  to  sustain  this  suit,  or  to  sue  in  this 
case  on  behalf  of  said  bank. 

Eighth.  That  the  complaint  does  not  set  forth  the  terms  of 
any  designation  or  appointment  of  the  plaintiff  as  a  public  regis- 
tered officer  of  the  said  The  Royal  Bank  of  Liverpool. 

Ninth.  That  the  act  of  Parliament  referred  to  in  the  com- 
plaint, so  far  as  the  same  is  described  therein,  refers  to  copart- 
nerships, and  not  corporations,  and  does  not  refer  to  the  said 
corporation  called  The  Royal  Bank  of  Liverpool. 

HOFFMAN,  J. — (After  stating  the  points  which  were  decided 
by  Mr.  Justice  Duer  on  the  demurrer  to  the  original  complaint,. 


204  ABBOTTS'  PEACTICE  REPORTS. 

Myers  a.  Machado. 

#upra.)  I  think  that  the  amended  complaint  has  removed  the 
objections  which  prevailed  against  the  original  complaint.  The 
allegations  are  sufficiently  full  and  definite. 

The  allegation  of  the  complaint  may  be  taken,  I  think,  as  af- 
firming that  the  Royal  Bank  is  a  corporation,  using  that  term  as 
synonymous  with  a  joint-stock  company.  I  think,  however,  that 
the  question  would  not  be  varied,  even  if  a  company  was  organ- 
ized under  an  act  of  Parliament,  such  as  is  stated,  without  be- 
ing fully  created  a  corporation. 

It  might,  perhaps,  be  sufficient  to  say  that  the  decision  of  the 
judge  has  settled  this  question  for  my  guidance  at  present.  There 
are  some  suggestions  tending,  I  think,  to  support  it. 

Supposing  even  that  the  case  is  not  governed  by  any  one  of 
the  clauses  of  the  113th  section,  the  test  prescribed  in  the  lllth 
section  is,  that  the  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest.  It  is  admitted  that  the  rules  as  to  parties 
were  adopted  mainly  from  the  course  in  chancery. 

The  principle  of  representation  was  as  prevalent  in  that  court 
as  the  rule  of  actual  interest  in  the  party  suing.  And  it  may 
perhaps  be  safely  stated  as  a  rule,  that  if  the  defendant  will  be 
perfectly  protected  by  responding  to  the  plaintiff,  and  if  there  is 
no  necessity  or  substantial  equity  in  protecting  the  fund  against 
the  plaintiff  himself,  if  recovered,  the  whole  doctrine  of  the  court 
is  answered.  Now  a  company  or  corporation,  which  appoints, 
under  a  law  of  the  country  creating  it,  a  party  endued  with  its 
•whole  power  to  sue,  gives  perfect  protection  to  the  defendant  in 
paying,  and  assents  to  the  reception  of  the  demand  by  the  agent. 

It  is  not  contested  that  the  Royal  Bank  of  Liverpool  could  sue 
if  a  corporation.  The  Revised  Statutes  sanction  this.  The  agent 
so  constituted  seems  to  me  the  real  party  in  interest  within  the 
lllth  section,  as  interpreted  by  equity  rules. 

The  right  of  suing  in  an  officer's  name  may  be  conferred  by 
the  crown  upon  any  company,  or  body  of  persons  associated  to- 
gether for  any  trading  or  other  purposes  (4  William  IV.,  cap. 
94,  §  1).  In  our  State,  the  law  of  1849  (ch.  258)  contains  a  sim- 
ilar provision  as  to  joint-stock  companies. 

It  may  be  added  that  the  case  of  Habicht  v.  Temberton  (4 
Sandf.,  657)  strongly  supports  the  view  taken  upon  the  previ- 
ous demurrer. 
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PALMER  a.  SMEDLET. 

Supreme  Court,  First  District ;  Special  Term,  January,  1858. 
PLEADING. — COMPLAINT  BY  ASSIGNEE. — REAL  PARTY  IN  INTEREST. 

A  complaint  by  an  assignee,  which — after  setting  out  the  note  or  other  chose  in 
action  upon  which  suit  is  brought,  and  stating  that  on  such  a  day,  <fec.,  it  was 
assigned  by  the  payee  to  the  plaintiff — alleges  that  it  is  the  property  of  the  as- 
signor, and  that  he  is  the  lawful  owner  and  holder  thereof,  or  that  the  defend- 
ant is  indebted  thereon  to  the  assignor,  is  bad  on  demurrer,  .on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  although  the  as- 
signment stated  was  in  trust,  and  the  plaintiff  alleges  that  he  has  possession  of 
the  note.* 

Demurrer  to  complaint. 

The  complaint  contained  statements  of  two  causes  of  action. 
After  alleging  the  existence  of  an  association  called  Antioch 
College,  and  its  incorporation  by  the  State  of  Ohio,  it  averred 
that  on  June  29,  1857,  the  said  college,  being  heavily  in  debt, 
made  an  assignment  of  its  estate,  &c.,  to  plaintiff,  by  which  he 
was  empowered  to  sue  for  and  collect  all  the  outstanding  debts 
of  said  college,  and  apply  the  proceeds  to  the  payment  of  the 
creditors  of  the  corporation.  It  then  averred  that  on  April  5, 
1851,  the  plaintiff  made  his  promissory  note  for  the  sum  of  $100, 
payable  September  1,  1852,  and  delivered  the  same  to  the  said 
Antioch  College ;  that  the  note  had  never  been  paid ;  that  it 
was  then  in  the  possession  of  the  plaintiff  as  the  property  of  the 
said  Antioch  College,  which  was  the  lawful  owner  and  holder 
thereof;  and  that  there  was  due  on  said  note  $135.53. 

For  a  second  cause  of  action,  the  complaint  averred  that  the 
stock  of  the  said  association  was  issued  in  shares  of  $100  each  ; 
that  on  April  25,  1851,  the  defendant  became  a  subscriber  to 
the  stock  of  the  college  to  the  sum  of  $100,  payable  September 
1,  1852;  that  the  same  has  never  been  paid;  and  that  there 
remained  due  and  owing  to  said  college  the  amount  of  said  sub- 
scription and  interest,  amounting  to  $135.58,  whereupon  the 
plaintiff  demanded  judgment  for  $271.16. 

*  Compare  Myers  a.  Machado,  Ante,  198. 
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To  this  defendant  demurred,  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  in  law  to  constitute  a  cause  of 
action. 

DAVIES,  J. — As  to  the  first  cause  of  action,  it  is  clearly  de- 
fective. It  not  only  does  not  aver  that  the  plaintiff  is  the  real 
party  in  interest,  but  avers  that  the  note  sued  on  is  not  the  prop- 
erty of  the  plaintiff,  and  that  he  is  not  the  lawful  owner  and 
holder  of  the  same,  but  that  it  is  the  property  of  another,  and 
which  other  is  the  lawful  owner  and  holder  thereof.  This  is  in 
direct  conflict  with  section  111  of  the  Code.  The  presumptions 
of  law  which  would  arise  from  the  fact  that  the  plaintiff,  being 
in  possession  of  the  note,  is  the  lawful  owner  and  holder  thereof, 
is  rebutted  by  the  averment  that  he  is  not  such  lawful  owner 
and  holder. 

In  reference  to  the  second  cause  of  action,  there  is  no  aver- 
ment of  any  indebtedness  to  the  plaintiff  by  reason  of  the  mat- 
ters therein  stated,  or  of  any  right  therein  on  his  part  to  demand 
of  the  defendant  the  money  therein  mentioned.  The  averment 
is,  that  the  amount  of  the  subscription  is  now  due  and  owing 
to  the  said  college,  thus  negativing  any  indebtedness  to  the 
plaintiff. 

Judgment  must  be  given  for  the  defendants  on  the  demurrer, 
with  costs :  liberty  to  plaintiff  to  amend  in  twenty  days. 


LOCKWOOD  a.  MERCEREAU. 

New  York  Superior  Court ;  At  Chambers,  March,  1858. 
ESCAPE. — RECAPTURE. 

The  distinction  between  a  voluntary  and  a  negligent  escape. 

That  the  prisoner  was  recaptured  in  another  State  by  a  sheriff  of  this  State,  after 
a  negligent  escape  from  his  custody  here,  is  not  a  ground  for  granting  the  pris- 
oner's application  for  a  discharge. 

A  violation  by  the  sheriff  of  the  directions  of  the  statute,  in  respect  to  the  mode 
of  imprisonment,  is  not  a  ground  of  discharging  the  prisoner  on  motion. 
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Application  for  an  order  of  discharge  from  imprisonment  on 
execution  against  the  person. 

The  facts  are  fully  stated  in  the  opinion. 

Henry  C.  Place,  for  the  defendant. 
Mr.  Vanderpoel,  for  the  sheriff. 

HOFFMAN,  J. — On  July  8,  1857,  the  plaintiff  in  this  action 
obtained  a  judgment  against  the  defendant.  In  October  he  was 
arrested  on  final  process,  and  confined  in  the  Eldridge-street  jail. 
He  agreed  with  the  keeper  to  pay  him  $10  a  week  for  the  use 
of  the  parlor,  and  to  eat  with  the  family,  instead  of  being  locked 
up  in  a  cell  and  receiving  jail  fare ;  that  in  common  with  others, 
who  made  a  similar  arrangement,  he  was  permitted  to  go  into 
a  yard  outside  of  the  walls,  but  adjoining  the  jail,  and  inclosed 
with  a  board  fence  on  three  sides,  and  by  the  rear  wall  of  the 
jail  on  the  fourth  side.  It  was,  in  fact,  used  for  privies  to  the 
jail,  and  was  unroofed.  The  door  opening  from  the  rear  wall 
into  it  was  left  open  during  the  day.  No  bond  for  the  limits 
was  given  by  the  defendant.  On  the  2d  of  November  he  es- 
caped from  this  yard,  by  climbing  over  the  fence,  as  is  admit- 
ted. He  was  rearrested  on  the  17th  of  November,  in  the  city 
of  Morris,  State  of  Illinois,  and  imprisoned  again  in  the  jail. 

Other  matters  are  stated  in  his  affidavit  respecting  the  mode 
of  his  treatment,  which  will  be  hereafter  noticed. 

It  is  also  alleged  that  the  plaintiff  had  sued  the  sheriff,  and 
•  received  payment  from  him  of  the  amount  of  the  execution. 

It  seems  to  be  fully  settled  that  after  a  voluntary  escape,  when 
the  party  is  in  custody  on  final  process,  the  officer  cannot  retake 
him.  (Lansing  v.  Fleet,  2  Johns.  Cos.,  3  ;  Nutt  v.  Jones,  1  Cow., 
99.)  Although,  in  the  language  of  the  books,  a  voluntary  es- 
cape cannot  be  purged,  it  means  merely  that  the  plaintiff's  right 
of  electing  to  sue  the  sheriff  cannot  be  impaired.  But  if  the 
prisoner  voluntarily  returns,  and  is  in  prison,  the  plaintiff  may, 
by  renewing  the  process,  treat  him  as  again  in  custody  on  his 
execution,  or  still  may  hold  the  sheriff  liable.  (Lansing  v.  Fleet, 
ut  supra ;  Thompson  v.  Lockwood,  15  Johns.,  256  ;  Littlefield 
v.  Brown,  1  Wend.,  398.) 

It  is  equally  clear  "  that  in  case  of  a  negligent  escape,  both 
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the  plaintiff  and  the  sheriff  have  a  right  to  retake  the  prisoner ; 
but  the  plaintiff  may  elect  to  proceed  against  the  sheriff,  who 
will  be  liable  to  him,  unless  by  fresh  pursuit  he  retakes  the 
prisoner  before  action  brought.  "When  the  escape  is  tortious, 
the  sheriff  has  every  requisite  remedy ;  either  he  may  retake 
the  defendant,  and  detain  him  till  he  is  indemnified,  or  he  may 
elect  not  to  retake  him,  but  to  bring  an  action  against  him  for 
the  escape."  (Lansing  v.  Fleet,  ut  supra,  and  cases.) 

So  "Watson  (On  the  Office  and  Duty  of  Sheriffs,  142)  says  : — 
"  The  sheriff  may  retake  a  prisoner,  who  has  escaped  out  of  his 
custody  without  his  privity,  in  any  county,  on  fresh  pursuit ; 
and  to  do  so  may  break  open  an  outer  door,  and  may  retake 
him  on  a  Sunday.  The  sheriff,  after  a  retaking,  may  detain  the 
party  until  he  is  satisfied  for  the  damage  sustained  by  reason 
of  the  escape."  He  cites  Dalian's  Sheriff,  139,  Ridgway's 
case  (3  Reports,  52).  The  latter  is  a  very  explicit  authority  to 
these  propositions.  If  the  sheriff  retake  him  in  another  county, 
where  he  cannot  have  the  custody  of  him,  yet  as  the  escape  was 
of  his  own  wrong,  whereof  he  shall  not  take  advantage,  the 
sheriff  might  take  him  in  any  other  county."  Boynton's  case 
(3  Reports,  446)  is  to  the  same  effect.  If  one  in  execution  es- 
cape in  his  own  wrong,  he  shall  never  have  an  audita  querela, 
if  he  be  retaken,  to  discharge  him  from  his  imprisonment.  To 
the  same  effect  is  Colley  v.  Morgan  (5  Georgia,  178). 

"What,  then,  is  the  distinction  between  a  negligent  and  a  vol- 
untary escape  ?  Mr.  Crocker,  in  his  Treatise  on  Sheriffs,  &c., 
(§  577),  states  it  thus  :  "  An  escape  is  voluntary  when  it  is  with 
the  assent  of  the  officer  having  the  prisoner  in  custody ;  and  it 
is  negligent,  when  such  escape  is  without  the  knowledge  or  as- 
sent of  such  officer,  whether  it  be  from  the  officer  on  the  arrest, 
from  the  jail,  or  from,  the  liberties  thereof." 

In  Colby  v.  Sampson  (5  Mass.,  310),  it  is  said  that  every  lib- 
erty given  to  a  prisoner  not  authorized  by  law,  is  a  voluntary 
escape. 

In  Burns  v.  Brian  (1  Speers,  131),  it  was  held  that  a  sheriff 
might  permit  a  debtor,  confined  in  jail,  to  occupy  any  of  the 
apartments  of  the  building  without  being  guilty  of  an  escape, 
provided  he  is  not  permitted  to  be  without  the  prison  walls, 
without  lawful  authority. 

And  in  Riley  v.  The  State  (16  Conn.,  47).  an  imprisoned  con- 
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vict  went  about  the  lands  connected  with  the  jail,  went  to  an 
adjacent  barn  connected  with  it  to  feed  cattle,  &c.,  all  with  per- 
mission of  the  jailer.  He  then  left  the  State,  and  was  held 
guilty  of  a  criminal  escape. 

The  rule  in  Massachusetts  appears  to  be  very  rigorous  as 
against  the  sheriff.  (3  Mass.,  86  ;  7  Ib.,  200  ;  10  Ib.,  373.)  Yet 
in  one  case  it  was  decided  that  going  into  the  jail-yard  in  the 
night-time,  for  purposes  indispensably  necessary,  when  there 
were  no  accommodations  in  the  jail,  does  not  constitute  an  es- 
cape. (Pattridge  v.  Emefson,  9  Mass.,  122.)  The  case  of  Mc- 
Clellan  v.  Dal  ton  (10  Ib.,  190)  appears  to  throw  some  doubt 
on  this. 

In  Pennsylvania  the  yard  of  a  jail  is  within  the  rules ;  and  it 
is  no  escape  to  allow  a  prisoner  to  use  it.  (Green  v.  Hern,  2 
Penn.,  107.)  And  in  Jones  v.  Able  (1  Rowl.,  285),  the  escape 
of  one  who  had  the  liberty  of  the  yard  was  considered  a  negli- 
gent escape. 

The  actual  intent  to  acquiesce  in  an  escape,  to  characterize  it 
as  voluntary,  is  shown  in  the  case  of  "Wilkes  v.  Slaughter  (3 
Hawks,  211),  where  the  sheriff  gave  the  prisoner  the  keys  of  the 
prison.  It  was  held  an  escape,  although  he  did  not  go  beyond 
the  walls. 

If  the  case  rested  upon  general  principles  and  authorities 
merely,  I  should  feel  unable,  satisfactorily,  to  say  that  the  es- 
cape in  this  instance  could  be  deemed  a  voluntary  one,  so  as  to 
prohibit  a  recapture. 

But  it  seems  to  me  the  statutory  provisions  in  our  State  afford 
a  decisive  answer.  By  chapter  32  of  the  Laws  of  1846,  all  the 
city  and  county  of  New  York  shall  be  the  jail  liberties  of  such 
city  and  county. 

.  By  the  Revised  Statutes  (2  R&o.  Stats. $  433,  §  40),  every  per- 
son in  custody,  by  virtue  of  an  execution  in  a  civil  action,  shall 
be  entitled  to  be  admitted  to  the  liberties  of  the  jail,  upon  exe- 
cuting a  bond  as  prescribed  in  the  succeeding  section.  Then 
by  section  67,  an  escape  is  defined,  first,  by  declaring  that  the 
going  at  large,  within  the  limits,  of  any  prisoner  who  has  exe- 
cuted such  bond,  or  of  any  prisoner  who  would  be  entitled  to 
the  liberties  upon  executing  such  bond,  shall  not  be  an  escape ; 
and  next,  that  the  going  at  large  without  the  liberties  shall  be 
tuch.  It  then  proceeds: — The  sheriff,  in  whose  custody  such 
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prisoner  shall  have  been,  shall  have  the  same  authority  to  pur- 
sue and  retake  such  prisoner,  as  if  the  escape  had  been  made 
from  the  jail. 

And  so  by  section  63,  as  modified  by  the  act  of  1847  (Laws 
of  1847,  ch.  390,  §  2),  if  a  prisoner  committed  to  any  jail  in  ex- 
ecution in  a  civil  action  shall  go  or  be  at  large  without  the  boun- 
daries of  the  limits  of  such  jail,  without  assent  of  the  party, 
the  same  shall  be  deemed  an  escape,  and  the  sheriff  be  answer- 
able. (See  further,  Peters  v.  Henry,  6  Johns.,  121 ;  and  Jansen 
v.  Hilton,  10  Johns.,  549  ;  Lampson  v.  Lawson,  5  Day,  506.) 

It  seems  to  me  very  clear  that  the  escape  in  this  case  was 
purely  a  negligent  one,  and  the  right  to  retake  is  undeniable. 

2.  It  is  next  objected  that  the  arrest  in  the  State  of  Illinois 
was  wholly  illegal  and  void,  and  that  the  defendant  is  entitled 
to  his  discharge  on  that  ground. 

The  case  cited  of  Nichols  v.  Ingersoll  (7  Johns.,  145)  settled 
that  bail  might  depute  another  person  to  take  and  surrender  the 
principal,  and  that  they  could  make  the  capture  in  another  State. 
The  court,  in  the  opinion,  support  the  right  by  assimilating  it  to 
that  of  the  sheriff  to  recapture  a  prisoner  escaped  in  a  neigh- 
boring State.  They  treat  this  as  undeniable.  How  far  the  gov- 
ernment of  such  State  might  consider  its  peace  disturbed,  or  its 
jurisdiction  violated,  and  relieve  on  habeas  corpus,  was  a  ques- 
tion not  before  the  court.  This  authority  is  decisive. 

3.  It  is  insisted  that  the  sheriff  is  violating  the  provisions  of 
the  statute  in  the  mode  in  which  he  is  confining  the  defendant. 
If  so,  the  statute  has  pointed  out  the  punishment  to  which  he 
is  subject,  by  damages  to  the  party  aggrieved  and  indictment 
for  a  misdemeanor,  as  well  as  the  loss  of  his  office.    (2  JRev. 
Stats.,  428,  §  11.) 

The  application  must  be  denied.  . . 
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PUDNEY  a.  GRIFFITHS. 

•Supreme  Court,  first  District;  /Special  Term,  April,  1858. 
SUPPLEMENTARY  PROCEEDINGS. — RETURN  OF  EXECUTION. 

Before  supplementary  proceedings  can  be  instituted,  the  creditor's  remedy  by  ex- 
ecution must  be  really  exhausted. 

Where  it  appeared  that  the  execution  had  been  returned  by  the  sheriff  unsatisfied, 
pursuant  to  the  instructions  of  the  plaintiff's  attorney,  and  without  any  real 
attempt  to  effect  a  levy, — Held,  that  the  order  for  the  examination  of  the  de- 
fendant must  be  set  aside.  . 

Motion  to  set  aside  order  of  supplementary  proceedings  for  the 
examination  of  the  defendant. 

The  plaintiffs  in  this  action  having  recovered  judgment, 
issued  execution  against  the  property  of  the  defendant.  This 
being  returned  unsatisfied,  they  obtained  an  order  for  the  exam- 
ination of  the  defendant  under  section  292  of  the  Code.  The 
affidavit  and  order  were  in  the  usual  form.  Upon  the  return-day 
of  the  order,  the  defendant  moved  to  adjourn  the  hearing  and 
•examination,  for  time  to  put  in  and  serve  affidavits.  On  the  adj 
journed  day,  the  defendant's  counsel  read  an  affidavit  stating 
that  the  execution  was  returned  by  the  direction  of  the  plain- 
tiffs, and  without  any  attempt  on  the  part  of  the  sheriff  to  make 
a  levy,  or  to  find  property,  out  of  which  the  judgment  might  be 
satisfied. 

Anderson  &  Wyatt,  for  the  defendant,  moved  on  this  affidavit 
that  the  order  be  set  aside. 

Cooper  &  Rice,  opposed. 

CLERKE,  J. — It  is  asserted,  and  for  the  purpose  of  this  motion 
admitted,  that  the  plaintiffs  directed  the  sheriff  to  return  the 
execution,  issued  in  this  action,  before  the  expiration  of  the  sixty 
•days,  and  before  any  effort  was  made  to  levy  upon  property  sub- 
ject to  execution. 

Now,  supplementary  proceedings  under  the  first  part  of  sec- 
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tion  292  of  the  Code,  were  evidently  designed  as  a  remedy,  not 
concurrent  or  simultaneous  with  an  execution,  hut,  as  the  adjec- 
tive designating  these  proceedings  imports,  to  supply  its  place 
where  it  has  failed  to  be  effectual ;  and,  in  all  cases,  the  execu- 
tion must  precede  the  resort  to  the  supplementary  remedy — it 
must  be  issued  with  a  bonafide  attempt  to  find  and  attach  prop- 
erty, which  it  can  reach.  Otherwise,  the  intention  of  the  law 
requiring  the  issuing  of  the  execution,  would  be  an  idle  cere- 
mony ;  and  it  would  save  much  trouble, — it  would  in  every  re- 
spect be  more  convenient  and  proper,  to  allow  the  commencement 
of  what  we  now  call  supplementary  proceedings,  immediately 
on  the  rendition  of  the  judgment,  and  without  the  intervention 
of  an  execution.  "We  all'know  that  the  creditor's  bill,  for  which 
these  proceedings  are  a  substitute  to  a  certain  extent,  could  not 
have  been  filed  until  what  was  called  the  legal  remedy  should 
be  exhausted. 

There  is  nothing  under  the  present  system  superseding  this 
requirement.  The  remedy  by  execution  must  still  be  exhaust- 
ed ;  it  must  be  really  exhausted — it  must  not  be  a  sham  attempt 
to  do  so ;  but  the  proper  officer  must  be  allowed  to  take  the 
usual  course  to  effectuate  the  object  which  the  process  was  de- 
signed to  serve. 

This,  certainly,  is  not  done  when  the  plaintiffs  in  an  action 
interpose  and  prevent  the  sheriff  from  even  searching  for  prop- 
erty, by  prematurely  directing  him  to  return  the  execution,  for 
the  express  purpose  of  enabling  them  to  commence  these  pro- 
ceedings. 

The  order  must  be  set  aside,  with  $5  costs. 


HUNT  a.  ENOCH. 

New  York  Common  Pleas;  Special  Term,  February ,  1858. 
SUPPLEMENTARY  PROCEEDINGS. — QUESTIONS  NOT  ALLOWABLE. 

On  examination  in  supplementary  proceedings,  the  debtor  cannot  be  required  to- 
answer  any  questions  which  do  not  tend  to  show  whether  he  is  in  the  posses- 
sion of,  or  entitled  to,  any  property  which  a  judge  of  the  court  might  order  to« 
be  applied  towards  the  satisfaction  of  the  judgment. 
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Motion  for  an  attachment. 

On  an  examination  of  th'e  defendant  before  a  referee,  under 
an  order  supplementary  to  execution,  certain  questions  were  put 
to  him,  and  allowed  by  the  referee,  but  which  he  declined  an- 
swering. 

The  plaintiff,  on  notice,  applied  to  the  court  for  an  attachment 
against  the  defendant  for  contempt  in  refusing  to  answer  as  di- 
rected by  the  referee. 

HILTON,  J. — As  the  inquiry  sought  by  the  questions  objected 
to  would  not  tend  to  show  that  the  defendant  was  in  the  posses- 
sion of,  or  entitled  to,  any  property  which,  a  judge  of  this  court 
might  order  or  direct  to  be  applied  towards  the  satisfaction  of 
the  judgment  (Code]  §§  297,  299),  the  objections  are  sustained, 
and  the  defendant  discharged  from  further  examination  under 
this  proceeding. 

Motion  denied. 


BILLINGS  a.  BAKER. 

Supreme  Court,  Fourth  District ;  Special  Term,  January,  1858. 
AMENDMENT. — POWER  OF  REFEREE. 

The  provisions  of  section  272  of  the  Code,  as  amended  in  1857, — clothing  referees 
with  power  to  allow  amendments  to  any  pleading, — do  not  authorize  a  referee 
to  strike  out  the  name  of  a  party. 

.An  alteration  in  the  parties  of  an  action  is  not  an  amendment  of  the  pleadings. 

A  referee  having  allowed  the  name  of  a  party  to  be  struck  out, — Held,  that  the 
error  might  be  corrected  on  motion  as  well  as  by  appeal 

Motion  to  set  aside  an  order  made  by  the  sole  referee,  striking 
out  the  name  of  a  party  defendant  on  the  trial. 

The  action  was  brought  by  one  Amy  Billings,  a  married  wo- 
man, by  her  next  friend,  against  Claudius  Baker,  Perry  P.  Bil- 
lings, and  others.  The  object  of  the  action  was  a  partition  of  real 
«estate.  The  defendant  Billings  was  the  husband  of  the  plaintiff. 

The  action  was  referred,  and  on  the  trial,  the  plaintiff  was 
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offered  as  a  witness  in  her  own  behalf.  An  objection  was  raised 
to  her  competency  as  a  witness,  on  the  ground  that  her  husband 
was  a  party  to  the  action.  The  referee  sustained  this  objection. 
Tne  plaintiff's  counsel  then  moved  the  referee  for  leave  to 
amend  the  complaint  by  striking  out  the  name  of  the  husband, 
Perry  P.  Billings,  as  a  defendant  in  the  action,  and  produced 
evidence  to  the  referee  to  show  that,  since  the  commencement 
of  the  action,  Perry  P.  Billings  had  conveyed  by  deed  all  his 
interest  in  the  said  estate  as  tenant  by  the  courtesy  initiate,  to- 
the  plaintiff's  counsel,  who,  on  the  same  day,  conveyed  the 
same  to  the  plaintiff.  The  argument  of  the  motion  was  ad- 
journed by  consent  of  the  parties  present  to  another  day ;  at 
which  time,  after  argument,  the  motion  to  strike  out  the  name- 
of  Perry  P.  Billings  as  a  defendant  was  granted  by  the  referee,, 
and  ten  days'  time  was  given  to  plaintiff  to  make  the  amend- 
ment, and  serve  an  amended  complaint. 

The  defendants  now  moved  to  set  aside  the  order  of  the- 
referee. 

A.  Pond,  for  the  motion. 

If.  W.  Merrill,  opposed.  i 

POTTER,  J. — This  motion  might  perhaps  be  regarded  as  some- 
what technical,  under  the  liberal  system  of  practice  introduced 
by  the  Code,  if  it  did  not  involve  the  question  of  power.  As  a 
question  of  power,  then,  it  must  be  examined  with  caution. 
That  the  Supreme  Court  is  now  vested  with  the  power  which 
was  exercised  in  this  case  by  the  referee,  is  beyond  question. 
It  is  conferred  not  only  by  the  constitution,  which  gives  them 
general  jurisdiction  in  law  and  equity,  but  also  by  express  lan- 
guage of  the  Code  of  Procedure  (§  173) : — "  The  court  mayr 
before  or  after  judgment,  in  furtherance  of  justice,  and  on  such 
terms  as  may  be  proper,  amend  any  pleading,  process,  or  pro- 
ceeding, ~by  adding  or  striking  out  the  name  of  any  party ;  or 
by  correcting  a  mistake  in  the  name  of  a  party ;  or  a  mistake  in 
any  other  respect ;  or  by  inserting  other  allegations  material  to- 
the  case ;  or  when  the  amendment  does  not  change  substantially 
the  claim  or  defence,  by  conforming  the  pleading  or  proceeding- 
to  the  facts  proved."  This  liberal  feature  in  the  practice  was 
an  innovation  upon  the  former  practice  of  the  court,  if  not 
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an  addition  to  the  ywoer  of  it  (22  Wend.,  608 ;  8  Cow.,  22).- 
•Since  the  system  of  the  Code  was  adopted,  it  has  been  the- 
practice,  on  application  to  the  court  in  all  proper  cases,  to  allow 
the  name  of  a  party  to  be  struck  out.  (Turner  a.  Hillerline,  14 
How.  Pr.  R.,  236.*) 

But  it  is  very  certain  that  before  the  amendment  to  the  Code- 
by  the  Legislature  in  1857,  no  such  power  had  ever  been  coi>- 
f erred,  or  was  claimed  to  be  possessed  by  a  referee.    It  is  now 
only  claimed,  as  I  understand  it,  by  virtue  of  section  272  of  the 
Code,  as  amended  in  1857. 

The  examination,  then,  which  I  propose  to  make  is  for  the  pur- 
pose of  determining  the  question,  whether  a  referee  possesses  the 
power  claimed  under  this  new  provision,  which,  added  to  the 
former  power,  reads  as  follows  (Code,  §272) : — "They  (the  ref- 
erees) shall  have  the  same  power  to  grant  adjournments,  and 

*  Turner  a.  Hillerline  was  decided  in  the  Supreme  Court,  fourth  district,  special 
term,  May,  1856.  The  action  was  brought  by  the  plaintiff,  as  assignee  of  one 
Leavitt,  to  recover  for  services  rendered  to  the  defendants.  The  defendants  were- 
sought  to  be  charged  as  partners.  Hillerline,  the  only  one  who  was  served,  an- 
swered, denying  that  Ford,  the  third  defendant,  was  a  copartner  with  the  others, 
and  also  setting  up  a  counter-claim.  It  appearing  on  the  trial  before  a  referee 
that  Ford  was  not  a  partner,  the  case  was  adjourned  to  enable  the  plaintiff  to- 
move  the  court  to  strike  out  his  name  as  defendant. 

PAIGK,  J.  (after  citing  the  Code  [§  173],  and  Mayhew  a.  Robinson,  10  How.  Pr. 
R.,  162,  in  which  it  was  said  that  a  third  party  might  be  brought  in  as  defendant 
by  amendment,  and  Bemis  a.  Bronson,  1  Code  R.,  27,  in  which  the  name  of  a  de- 
fendant was  stricken  out.) — In  this  case  the  action  is  still  pending  before  the 
referee,  and  it  appears  by  the  evidence  introduced  that  Ford  was  not  a  party  to 
the  contract  on  which  the  action  was  brought.  It  is  a  proper  case  therefore  for 
the  exercise  of  the  power  of  amendment  under  section  173  of  the  Code.  An  or- 
der may  be  entered  striking  out  the  name  of  the  defendant  Ford  from  the  plead- 
ings wherever  it  occurs  therein. 

As  no  new  party  is  made  to  the  action  by  this  amendment,  the  order  of  refer- 
ence should  not  be  vacated  by  the  amendment.  The  hearing  must  be  continued 
before  the  same  referee,  and  all  the  testimony  already  taken,  applicable  to  the 
new  state  of  the  pleadings,  must  be  deemed  evidence  in  the  action.  Hillerline 
may  amend  his  answer  in  such  manner  as  he  shall  be  advised  is  proper ;  and  if  ne- 
cessary the  plaintiff  may  reply  thereto. 

It  is  not  proper  on  this  motion  to  consider  whether  the  assignment  of  Leavitt 
is  sufficient  to  transfer  his  interest  in  the  demand  against  Hillerline  and  Pachard. 

The  terms  on  which  the  amendment  asked  for  is  allowed,  must  be  the  payment 
by  the  plaintiff  to  Hillerline  of  $10  costs  of  opposing  this  motion,  and  also  $5 
for  proceedings  before  notice  of  trial,  in  case  the  defendant  Hillerline  amends  his 
answer.  (Hare  a.  White,  3  How.  Pr.  R.,  296.)  Hillerline  is  entitled  to  be  indem- 
nified fur  the  additional  expense  to  which  he  will  be  subjected  by  the  amendment. 
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to  allow  amendments  to  any  pleadings,  as  the  court  upon  such 
trial,  upon  the  same  terms,  and  with  like  effect"  By  a  com- 
parison of  the  phraseology  of  these  two  sections  (§§  173,  272),  a 
very  perceptible  difference  is  seen  to  exist  in  the  powers  which 
are  expressly  conferred  thereby.  Does  not  the  language,  then, 
which  is  employed  in  section  272  limit  the  powers  of  the  referee 
to  the  purposes  therein  expressly  enumerated  ?  I  think  it  does. 
Referees,  like  all  other  inferior  and  subordinate  tribunals,  in 
regard  to  questions  of  jurisdiction,  are  mere  creatures  of  the 
statute.  Their  powers  in  that  respect  are  special  and  limited. 
They  possess  no  powers  by  implication,  but  are  confined  strictly 
to  the  powers  expressly  conferred.  It  appears  to  me  that  the 
rule  of  construing  statutes  which  confer  jurisdiction,  must  apply 
to  the  powers  so  given  to  referees,  to  wit :  the  enumeration  in 
a  statute  of  certain  powers  that  are  therein  expressly  conferred, 
excludes  by  implication  the  exercise  of  all  other  powers  not  so 
enumerated.  "  Expressio  unius  est  exclusio  alterius"  It  is  cer- 
tain that  the  powers  of  amending  process,  and  of  adding  or  stri- 
king out  a  name  of  a  party,  has  not  been  anywhere,  in  express 
terms,  given  to  referees.  It  has  been  given  to  the  courts.  This 
difference  is  so  significant  that  it  is  improbable  that  the  same 
power  was  intended  to  be  conferred,  by  a  full  expression  of  it 
in  language  in  the  one  case,  and  its  entire  omission  to  be  ex- 
pressed in  the  other.  Keeping,  then,  this  significant  difference 
in  view,  and  giving  to  express  language  its  proper  meaning  and 
effect,  can  it  be  regarded  as  an  amendment  of  a  pleading  to 
strike  out  the  name  of  a  party  ?  Properly  speaking,  the  name 
of  the  party  is  no  part  of  the  pleading.  Striking  out  the  name 
of  a  party,  therefore,  only  changes  the  parties  to  the  action,  and 
leaves  the  pleadings  the  same,  though  between  different  parties. 
A  change  or  alteration  of  parties,  in  this  sense,  does  not  amend 
the  pleading.  Amendment  of  a  pleading  implies  an  improve- 
ment of  it, — the  making  the  pleading  better  as  a  pleading — the 
making  good  that  which  before  was  defective  in  its  form  of 
statement,  or  in  making  better  the  issues  presented  between  the 
same  parties.  A  mere  alteration  of  names  cannot  make  the 
pleading  better — it  may  make  it  worse.  The  difference  be- 
tween an  alteration  of  the  parties,  and  an  amendment  of  the 
pleading,  is  palpable  ;  and  though  both  are  included  under  the 
general  term  " amendments"  the  former  is  an  amendment  of 
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process,  or  of  a  proceeding,  the  power  to  perform  which  is  ex- 
clusively in  the  court ;  the  power  to  perform  the  latter  is  per- 
mitted in  certain  cases  to  be  exercised  by  a  referee,  and  may 
also  in  all  proper  cases  be  exercised  by  the  court.  Nor  would 
the  change  of  parties  in  the  pleading  carry  with  it  as  a  matter 
of  course,  in  its  effect,  the  same  change  of  parties  in  the  process. 
The  effect  of  allowing  this  exercise  of  power,  by  the  referee, 
would  produce  this  strange  anomaly  in  the  case,  that  in  the 
record  to  be  made  up,  the  judgment  would  not  correspond  with 
the  process,  which  is  required  by  section  281  to  be  attached  to 
the  roll ;  nor  with  the  complaint,  as  is  required  by  section  142. 
What  would  be  the  legal  effect  of  such  a  record,  if  offered  in 
evidence,  it  is  unnecessary  now  to  decide.  It  is  sufficient  to 
say,  that  this  practice  would  produce  embarrassment,  if  not  con- 
fusion. It  is  easily  seen  that  the  powers  of  referees  have  been 
essentially  enlarged  by  the  amendment  of  section  272.  It  has 
made  an  important,  and,  I  doubt  not,  a  very  beneficial  addition 
to  their  powers.  They  are  now  vested  with  all  needful  author- 
ity over  the  cause,  over  the  issues,  over  the  pleadings,  and  over 
the  parties,  to  such  extent  as  to  preserve  order,  enforce  obe- 
dience, and  determine  every  thing  which  properly  belongs  to 
the  trial  of  the  action.  The  theory  of  the  Code  in  this  respect, 
as  now  amended,  seems  to  be  that  the  referee  is  to  try  the  ac- 
tion which  the  court  has  sent  to  him,  and  may  exercise  therein 
the  powers  expressly  enumerated ;  but  for  every  other  purpose, 
the  process  in  the  action,  and  the  parties  to  the  action,  remain 
in  the  court,  and  subject  to  its  control.'54'  (Turner  a.  Hillerline, 

*  In  the  case  of  Seeley  and  Jobson  (First  District,  special  term,  March,  1858), 
it  was  held  that  the  court  may  still  punish  for  a  contempt  committed  before  a  ref- 
eree, although  the  offence  was  one  that  by  the  act  of  1857  the  referee  had  power 
to  punish  for. 

In  that  case,  upon  the  commission  of  the  offence,  which  consisted  in  an  assault 
during  the  trial  before  the  referee,  the  referee  adjourned  the  cause  and  reported  to 
the  court,  and  took  an  order  to  show  cause  why  the  defendants  should  not  be 
committed  for  the  contempt.  On  the  return  of  the  order,  by  consent  of  the  par- 
ties, the  court  ordered  a  reference  to  ascertain  the  facts  respecting  the  offence ; 
and  on  the  coming  in  of  the  report,  which  found  both  the  defendants  guilty  of 
contempt — 

Mr.  Schermerhorn,  for  the  defendant  Jobson,  moved  that  the  matter  be  sent 
back  to  the  referee,  before  whom  the  contempt  was  committed,  for  his  action.  He 
referred  to  the  statute  (Laws  o/"1857,  ch.  1'2S),  which  provided  that  the  court  or 
officer  before  whom  a  matter  was  pending,  and  in  which  a  contempt  of  court  is 
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supra.}  I  therefore  hold,  that  the  words  in  section  272,  "  and 
to  allow  amendments  to  any  pleadings"  are  not  broad  and  com- 
prehensive enough  to  authorize  the  referee  to  strike  out  the  name 
of  a  party.  It  could  not  have  been  the  intention  to  clothe  the 
referee  with  the  exercise  of  all  the  powers,  and  jurisdiction  over 
the  process  and  parties,  that  is  conferred  upon  the  court. 

The  view  I  have  taken  of  the  power  of  referee  to  amend,  is 
strengthened  by  the  decision  of  the  court  under  section  172  of 
the  Code.  That  section  authorizes  the  party  to  amend  his  plead- 
ing once  of  course.  By  this  provision  the  party  himself  is  in- 
vested with  the  same  power  of  amendment  (to  be  once  exercised) 
that  is  given  to  referees  under  section  272  ;  and  yet  under  this 
section  (172),  it  has  been  held  that  the  power  of  amendment  did 
not  extend  to  allow  the  party  to  add  or  strike  out  the  name  of  a 

committed,  should  immediately  punish  the  parties  ;  and  he  urged  that  this  rem- 
edy was  intended  to  be  exclusive,  and  that  the  court  had  no  power  to  order  the 
parties  into  custody  after  they  had  been  permitted  to  go  from  the  place  where  the 
alleged  offence  was  committed. 

SUTHERLAND,  J.  (orally). — I  shall  not  send  the  matter  back  to  the  referee  before 
whom  the  offence  was  committed,  but  decide  the  matter  on  the  affidavits  and  the 
testimony  taken  on  the  reference  to  ascertain  the  facts. 

My  associates  and  myself  have  examined  the  law  thoroughly,  and  we  are  satis- 
fied that  the  court  has  jurisdiction  of  the  matter,  and  power  to  punish  the  parties. 

The  order  of  commitment  must  be  granted. 

Subsequently,  one  of  the  prisoners  was  brought  before  Judge  Brady  of  the  New 
York  Common  Pleas  on  a  writ  of  habeas  corpus. 

Messrs.  Hall  and  Vanderpoel,  for  the  district  attorney  and  the  sheriff. 

BRADY,  J.  (orally). — The  only  question  here  is  as  to  the  exclusive  jurisdiction  of 
the  referee  since  the  act  of  1857,  to  commit  for  contempt  in  his  presence,  and 
whether  the  granting  of  this  power  did  not  deprive  the  court  of  jurisdiction  in 
such  a  case. 

Clinton,  for  the  prisoner,  argued  this  point.  He  also  contended  that  as  the 
commitment  recited  that  the  contempt  was  "  in  the  immediate  view  and  pres- 
ence of  the  court,"  it  was  one  that  must  have  been  punished  summarily  if  at  all. 

BRADY,  J.  (orally). — Summary  punishment  is  only  necessary  where  an  attach- 
ment is  issued  in  the  first  instance.  It  is  otherwise  where,  as  here,  an  order  to 
show  cause  is  taken.  As  to  the  other  objection,  I  am  of  opinion  that  the  court 
has  not,  by  the  statute  of  1857,  lost  its  power  concurrently  and  by  original  action 
to  adjudicate  upon  contempts  committed  before  referees.  I  am  satisfied  that  the 
statute  as  to  contempt  was  properly  passed  on  by  the  Supreme  Court,  and  that  it 
is  therefore  my  duty  to  remand  the  prisoner. 
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party.  (Russell  v.  Spear,  3  Code  R.,  189,  S.  C.  5  How.  Pr.  R., 
142.)  So,  too,  by  the  eleventh  subdivision  of  section  64,  justices 
of  the  peace  have  the  full  and  absolute  power  of  amendment 
of  the  pleadings  before  them,  whenever  substantial  justice  will 
be  thereby  promoted.  And  yet  it  was  held  by  the  general  term 
in  this  district,  that  a  justice  of  the  peace  could  not  add  the  name 
of  a  party  plaintiff,  and  query,  whether  one  could  be  struck  out. 
(Gates  a.  Ward,  17  Barb.,  424.)  And  in  the  case  of  "Webster 
a.  Hopkins,  at  general  terrh  in  the  eighth  district  (11  How.  Pr. 
R.,  140),  it  was  held  that  justices  of  the  peace  had  no  power  to 
amend  process  or  pleadings  in  an  action  between  two  or  more 
defendants,  on  a  joint  contract,  by  striking  out  the  name  of  a 
co-defendant,  and  rendering  judgment  against  one,  and  in  favor 
of  the  other.  I  have  no  doubt  that  the  power  of  the  court  to 
amend  the  process  or  proceedings  in  ah  action  exists  independ- 
ent of  section  173  of  the  Code.  It  exists  by  virtue  of  its  gen- 
eral jurisdiction  on  all  actions  and  parties  to  actions.  It  would 
be  a  court  of  limited  and  restricted  power  without  it.  This  sec- 
tion amounts  to  nothing  more  than  an  expression  of  the  legisla- 
tive will  that  the  court  should  conform  its  practice  to  the  liberal 
system  then  intended  to  be  adopted.  But  we  find  nowhere  elser 
and  on  no  other  tribunal,  any  such  authority  conferred.  Had 
such  powers  been  conferred  upon  referees,  they  would  soon  be- 
come a  co-ordinate  branch  of  the  judiciary,  and  reporters  of 
their  decisions  would  become  a  necessary  part  of  the  system. 

It  is  insisted  by  the  plaintiff's  counsel  that  the  remedy  for 
the  error  (if  it  was  one),  on  the  part  of  the  referee  in  making 
this  order,  is  by  appeal,  and  not  by  motion.  It  may  be  that  he 
has  that  remedy  also.  If  the  referee  had  power,  to  make  the 
order,  it  was  probably  a  question  of  discretion,  and  not  appeal- 
able, unless  it  affected  'a  substantial  right,  which  such  an  order 
may  or  may  not  do ;  but  if  the  order  was  void,  as  I  hold  it  to 
be,  for  want  of  power, — although  he  might  have  the  benefit  of 
that  decision  of  the  referee  on  the  appeal, — he  has  notwithstand- 
ing the  more  summary  and  less  expensive  relief  and  remedy  by 
motion  ;  and  such  has  been  the  practice  in  cases  of  irregularity 
by  referees.  (Holmes  a.  Slocum,  6  How.  Pr.  R.,  217.)  So,  too, 
before  the  amendment  of  1857,  in  Turner  a.  Hillerline,  su- 
pra, during  the  pendency  of  a  trial  before  a  referee,  an  ad- 
journment was  had  to  enable  a  motion  to  be  made  to  the  court 
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to  strike  out  the  name  of  a  party.  So  it  is  seen  that,  in  either 
•case,  the  power  of  the  court  over  the  case  remains  to  give  the 
necessary  relief. 

The  other  questions  raised  upon  the  defendant's  papers,  I 
have  not  regarded  as  necessary  to  discuss.  The  motion  to  set 
aside  the  order  made  by  the  referee,  granting  leave  to  the  plain- 
tiff to  strike  out  the  name  of  Perry  P.  Billings  as  a  defendant, 
is  granted,  with  costs. 


THE  PEOPLE  AND  DEVLIN  a.  CONOVER. 

Supreme  Court,  first  District ;  At  Chambers,  April,  1858. 

OFFICE. — JUDGMENT  OF   OUSTER. — WRIT  OF  ASSISTANCE. — EXE- 
CUTION. 

in  an  action  brought  by  the  People  and  a  claimant,  to  try  the  title  to  a  public  of- 
fice, upon  the  rendition  of  a  regular  judgment  of  ouster  against  the  officer  and  in 
favor  of  the  claimant,  the  officer  becomes  ousted,  and  the  party  declared  to  be 
entitled,  upon  taking  the  official  oath  and  filing  bonds  (when  required),  becomes 
eo  instanti  invested  with  the  office. 

A  writ  of  assistance,  or  leave  to  issue  an  execution,  should  not  be  granted  upon 
such  a  judgment,  directing  the  sheriff  to  put  the  successful  party  in  possession 
of  the  office,  and  the  books  and  papers  belonging  to  it.  So  far  as  the  office  is 
concerned,  such  a  judgment  executes  itself.  So  far  as  possession  of  the  books 
and  papers  is  concerned,  the  remedy  provided  by  section  438  of  the  Code  must 
be  pursued. 

The  former  practice  in  proceedings  in  a  quo  warranto,  and  in  an  information  in 
the  nature  of  a  quo  warranto,  are  not  guides  in  proceedings  in  the  actions  which 
the  Code  has  substituted  for  those  writs. 

It  seems,  that  in  an  action  under  sections  428  and  43B  of  the  Code,  an  execution  is 
only  proper  for  the  purpose  of  collecting  costs,  and  a  fine,  if  any  has  been  im- 
posed. 

Application  for  a  writ  of  assistance  to  execute  a  judgment  of 
ouster. 

The  action  was  brought  under  sections  428  and  432  of  the 
Oode,  to  try  the  title  to  the  office  of  street  commissioner  of  the 
city  of  New  York,  then  exercised  by  the  defendant  Conover  and 
claimed  by  the  relator  Devlin. 
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Upon  the  defendant's  demurrer  to  the  complaint,  a  judgment 
of  ouster  against  the  defendant  Conover,  and  a  judgment  in  favor 
of  the  right  of  the  plaintiff  Devlin,  were  rendered  at  general 
term,  and  these  judgments,  on  appeal  to  the  Court  of  Appeals, 
were  affirmed.  The  judgment  entered  by  direction  of  Mr.  Jus- 
tice Sutherland,  upon  filing  the  r&mititur  from  the  Court  of 
Appeals,  was  as  follows  : 

AT  A  SPECIAL  TERM,  <fec. 


The  People  of  the  State  of  New  York, 
and  Charles  Devlin, 

against 
Daniel  D.  Conover. 

On  reading  and  filing  the  remititur  from  the  Court  of  Ap- 
peals, in  the  above  entitled  action,  by  which  it  appears  that, 
after  hearing  counsel  for  the  respective  parties  upon  the  appeal 
taken  to  said  Court  of  Appeals  from  the  judgment  rendered  at 
the  general  term  of  this  "court,  on  the  llth  day  of  March  last,, 
the  said  judgment  of  this  court  is  in  all  things  affirmed,  with 
the  costs  of  the  appeal,  to  be  paid  by  the  said  Conover  to  the 
plaintiffs  herein  ;  and  that  the  said  record  and  proceedings  are 
remitted  to  this  court  to  be  proceeded  upon  according  to  law, 
and  the  plaintiff  appearing  and  waiving  such  costs.  On  motion 
of  James  T.  Brady,  Esq.,  of  counsel  for  the  plaintiffs,  it  is  ordered 
that  said  Charles  Devlin  have  execution  of  such  judgment.  That 
the  said  Daniel  D.  Conover  be  ousted  and  excluded  from  the 
office  of  street  commissioner  of  said  city,  and  that  the  said 
Charles  Devlin  be  admitted  and  put  into  the  possession  thereof, 
and  of  all  the  maps,  books,  documents,  and  papers  appertaining 
thereto ;  and  that  the  said  Daniel  D.  Conover  surrender  such 
office  to  the  said  Devlin,  and  deliver  to  him  all  books,  maps, 
documents,  papers,  and  property  appertaining  to  said  office. 

[Date.] 

The  defendant  not  having  put  the  plaintiff  Devlin  into  posses- 
sion, Mr.  CP  Conor  applied  on  behalf  of  Devlin  for  a  writ  of  as- 
sistance, directing  the  sheriff  "  to  cause  the  office  of  street  com- 
missioner, and  all  things  appertaining  thereto,  and  all  maps, 
books,  documents,  and  papers  appertaining  to  the  same  office, 
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which  may  be  found  within  your  county,  to  be  put  into  the  pos- 
session of  the  said  Charles  Devlin." 

DAVIES,  J. — This  application  in  part  is  based  upon  the  idea 
that  it  is  necessary  to  invoke  the  aid  of  the  sheriff  to  put  the 
plaintiff  Devlin  into  the  office  of  street  commissioner.  He  took 
the  office  and  all  its  franchises  and  emoluments  upon  the  ren- 
dition of  the  judgment  of  this  court,  declaring  him  entitled 
thereto,  upon  taking  the  oath  required  by  law,  and  executing  and 
filing  the  bond  required  by  the  ordinances  of  the  city.  This  would 
seem  to  have  been  well  settled  before  the  adoption  of  the  Code. 

Nelson,  Chief-justice,  in  The  People  a.  Stevens  (5  Hill,  625), 
says :  "  When  a  person  has  been  elected  to  an  office,  he  is  ad- 
mitted to  the  full  possession  and  enjoyment  of  it  by  taking  the 
requisite  oath,  provided  no  other  condition  is  prescribed, — this 
being  what  is  called  in  the  books  taking  legal  possession"  He 
cites  Rex  a.  Ellis  (9  East,  252,  note ;)  1  Strange,  583 ;  Rex  a. 
Bosworth  (Ib.,  113) ;  Wilcox  on  Corp.,  125,  §  575. 

.Section  437  of  the  Code  declares  that  if  judgment  be  ren- 
dered upon  the  right  of  the  person  so  alleged  to  be  entitled,  and 
the  same  be  in  favor  of  such  person,  he  shall  be  entitled,  after 
taking  the  oath  of  office,  and  executing  such  official  bond  as 
may  be  required  by  law,  to  take  upon  himself  the  execution  of 
the  office. 

This  court  held  in  "Welch  a.  Cook  (7  How.  Pr.  E.,  262),  that 
upon  the  rendition  of  a  regular  judgment  of  ouster  in  the  suit  of 
the  people  against  a  public  officer  and  in  favor  of  another  indi- 
vidual for  the  office,  the  officer  becomes  actually  ousted  and 
excluded  from  office  ;  and  the  party  declared  to  be  entitled, 
upon  taking  the  official  oath  and  filing  his  bonds  when  required, 
becomes  eo  instanti  invested  with  the  office.  It  would  seem, 
therefore,  to  be  settled  in  this  State  that  in  a  suit  like  the  pres- 
ent the  party  declared  entitled  to  the  office  takes  it  upon  judg- 
ment being  rendered.  The  judgment,  so  far  as  the  office  is 
concerned,  executes  itself.  This  is  the  plain  language  of  the 
Code.  Such  has  been  the  uniform  practice  in  this  State,  cer- 
tainly since  its  adoption,  and  before  in  cases  of  quo  warranto, 
so  far  as  my  researches  have  extended.  There  is  nothing,  there- 
fore, so  far  as  the  office  is  concerned,  which  the  sheriff  can  seize 
and  deliver  to  the  plaintiff. 
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He  lias  the  office  already  in  the  most  full  and  ample  manner. 
"What  he  has,  cannot  be  taken  from  him  by  the  sheriff  and  re- 
delivered  to  him.     All  which  can  be  given  to  the  plaintiff  of  the 
office,  he  has  already.     We  have  no  power  to  place  him  in  any 
particular  locality,  or  in  possession  of  any  particular  premises. 
So  far  as  the  b'ooks,  papers,  and  documents  appertaining  to  the 
office  are  concerned,  it  will  be  seen,  if  they  are  withheld  from 
the  plaintiff  Devlin,  he  has  a  summary  process  to  obtain  them, 
and  which  is  most  effectual  for  that  purpose.     But  it  is  suggest- 
ed that  in  the  proceeding  heretofore  known  as  that  of  quo  war- 
ranto, the  practice  obtained  to  issue  an  execution  to  the  sheriff 
to  seize  the  office  and  deliver  the  same  to  the  party  declared 
entitled  thereto.    If  such  practice  did  obtain  in  that  proceeding, 
a  complete  answer  to  the  suggestion  is  found  in  the  fact  that,  by 
section  428  of  the  Code,  the  writ  of  quo  warranto  and  proceed- 
ings by  information  in  the  nature  of  quo  warranto  fire  abolished, 
and  the  remedies  theretofore  obtainable  under  those  sections, 
are  to  be  obtained  by  a  civil  action  under  the  provisions  of  that 
chapter  of  the  Code.    This  court  held  in  Thurston  a.  King  (1 
Abbotts'  Pr.  R.,  126),  that  this  section  abolishes  all  three  of  the 
ancient  remedies,  of  scire  facias,  quo  warranto,  and  information 
in  nature  of  a  quo  warranto.     Whatever  remedies  were,  there- 
fore, obtainable  under  these  ancient  writs,  they  are  expressly 
abolished  by  the  Code,  and  new  and  different  modes  of  proce- 
dure are  substituted ;  but  the  cases  do  not  sustain  the  position 
that  under  the  ancient  proceeding  by  quo  warranto  an  execution 
upon  the  judgment  was  necessary  to  put  the  prevailing  party 
into  possession  of  the  office.     Forms  are  given  of  an  ancient 
writ  directed  to  the  sheriff  to  seize  the  office,  and  take  it  from 
the  usurper  and  deliver  it  to  the  king  (see  2  Kydon  Corp.,  410; 
cites  Co.  Lyt.,  539  B) ;  and  thereupon  the  sheriff  shall  return  a 
sdre  (Co.  Lyt.,  540  B).     This  was  said  to  be  the  regular  course 
when  judgment  is  for  the  king  or  the  people,  and  the  writ  com- 
manded the  sheriff  to  seize  the  liberties  with  the  king's  or  the 
people's  hands.     But  Kyd  says,  in  point  of  fact,  the  writ  was 
not  always  issued  (Kyd  on  Corp.,  410).    The  form  of  a  judg- 
ment in  quo  warranto  is  to  be  found  in  Co  a.  Fowler  (11  Mass., 
339),  prepared  by  the  Supreme  Court  of  that  State,  and  it  con- 
tains no  award  of  execution.      It  was  a  judgment  of  ouster 
against  the  defendant,  and  which,  ex  proprio  vigore,  seized  the 
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office  into  the  hands  of  the  people.  But  the  entire  question 
presented  in  this  case  is  so  fully  discussed  in  this  court  by  the 
learned  judge  of  the  sixth  judicial  district  of  this  State,  in  the 
case  of  Welch  a.  Cook  (supra),  and  I  so  entirely  concur  in  the 
views  there  expressed,  that  I  shall  adopt  them  as  my  own. 
After  alluding  to  the  provisions  of  section  438  of  the  Code,  re- 
quiring the  delivery  of  the  books  and  papers  appertaining  to 
the  office,  to  the  party  declared  entitled  to  the  office  by  the 
judge  of  the  court,  he  says :  "  There  is  no  provision  either  in 
the  Revised  Statutes  or  the  Code  of  Procedure,  for  the  issuing 
of  any  process,  or  taking  any  other  proceeding  upon  the  judg- 
ment, to  remove  the  defendant  from  the  office,  and  place  the 
party  entitled  thereto"  in  possession ;  and  none  is  required.  The 
rendition  of  the  judgment  itself  virtually  ousts  and  excludes  the 
defendant  from  the  office."  This  is  apparent  from  the  language 
of  the  statute  itself.  Section  441  of  the  Code  provides  that  the 
judgment  rendered  in  such  a  case  shall  exclude  him  from  the 
office  ;  and  that  such  is  the  effect  of  the  judgment  is  apparent 
also  from  section  437  of  the  Code,  above  already  referred  to, 
which  provides  that  if  judgment  be  rendered  upon  the  right  of 
the  person  so  alleged  to  be  entitled  to  the  office,  and  the  same 
shall  be  in  favor  of  such  person,  he  shall  be  entitled,  after  ta- 
king the  oath,  &c.,  to  take  upon  himself  the  execution  of  the 
office ;  and  it  shall  be  his  duty  immediately  thereafter  to  de- 
mand of  the  defendant  in  the  action  all  the  books  and  papers 
in  his  custody,  or  within  his  power,  belonging  to  the  office  from 
which  he  shall  have  been  excluded.  The  statute,  therefore,  is, 
if  judgment  be  rendered  upon  the  right  of  the  party,  &c.,  he 
shall  be  entitled  to  the  office  after  taking  the  oath,  &c. ;  and  it  is 
made  his  duty  immediately  to  take  the  necessary  steps  pointed 
out  by  the  statute  to  obtain  possession  of  the  books,  &c.,  apper- 
taining to  the  office  from  which  he  has  been  thus  wrongfully 
excluded.  The  learned  judge  further  says :  "  This  view  of  the 
statute  is  greatly  strengthened  by  the  omission  of  the  Legisla- 
ture to  provide  for  any  process  upon  the  judgment  or  other 
proceeding  to  remove  the  usurper  and  install  the  party  entitled. 
The  right  to  the  office  being  established  by  the  judgment,  they 
have  provided  this  summary  remedy  to  compel  the  delivery  of 
the  books  and  papers ;  and  if  any  process  or  proceeding  of 
ouster  were  required  upon  the  judgment  to  divest  the  defendant 
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of  the  office,  and  install  the  party  entitled,  the  Legislature  would 
undoubtedfy  have  provided  some  remedy  suitable  to  the  case. 
Such  a  process,  however,  I  apprehend,  would  be  an  anomaly  in 
the  law,  and  should  be  accompanied  with  some  special  instruc- 
tions to  the  sheriff  as  to  the  mode  of  its  execution.  For  a  pro- 
cess to  take  from  one  man  an  office  and  give  it  to  another,  would 
be  in  practice  a  troublesome  thing  to  execute,  and  I  doubt  wheth- 
er the  sheriff  could  even  satisfy  the  party  entitled  thereto  that 
he  had  delivered  it  to  him,  or  convince  the  other  party  that  he 
had  disrobed  him  of  it.  It  is  insisted,"  says  the  same  judge,  as 
it  is  argued  here,  "  that  there  are  some  precedents  to  be  found 
in  the  early  Reports  in  England,  where  the  writ  of  seizure  has 
been  issued  to  seize  the  office  or  franchise  into  the  king's  hands. 
I  have  looked  into  these  precedents,  and  they  are  all  cases  of  a 
right  to  a  franchise,  such  as  a  ferry  or  a  market,  which  were  ca- 
pable of  actual  seizure  upon  the  writ.  But  in  the  case  of  an 
office,  no  such  writ  is  necessary.  Holt  (chap.  7)  says  :  '  Such  a 
case  needs  no  writ  of  execution,  for,  in  a  quare  impedit,  if  judg- 
ment be  against  the  incumbent,  the  patron  presents  without  more 
ado:  (The  King  a.  The  Mayor  of  London,  1  Show.,  274,  276.)" 
The  same  judge  also  adds  :  "  I  have  looked  very  carefully  into 
the  modern  Reports  of  Westminster  Hall,  and  I  have  not  been 
able  to  find  any  use  made  of  this  writ ;  and  the  courts  in  Eng- 
land treat  these  judgments  as  actually  ousting  and  removing 
the  defendants  from  office." 

It  is  very  clear,  therefore,  to  my  mind,  that  the  party  adjudged 
entitled  to  this  office  does  not  need  the  aid  of  this  court  or  of  the 
sheriff  to  put  out  the  defendant  from  the  office,  or  to  place  him 
in  it.  The  one  is  already  removed,  and  the  other  has  the  office, 
and  is  entitled  to  discharge  its  duties  and  receive  its  emolu- 
ments from  the  time  of  the  entering  of  the  judgment  declaring 
him  to  be  so  entitled.  Neither  is  the  writ  necessary  to  put  the 
party  entitled  in  possession  of  the  books  and  papers  appertain- 
ing to  the  office.  The  Legislature  has  provided  another  mode 
for  obtaining  them.  That  mode  must  be  regarded  as  abolishing 
all  others,  and  as  it  is  effectual  and  summary,  I  can  see  no  rea- 
son for  resorting  to  any  other. 

By  section  436  of  the  Code,  if  the  defendant  refuses  to  deliver 
over  to  the  party  entitled  the  books  and  papers,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  the  proceedings  already 
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referred  to  may  be  had  to  compel  such  delivery.  A  resort  to 
such  proceedings  is  the  remedy  presented  by  the  statute,  and 
we  cannot  see  that  we  have  the  power  to  adopt  any  other.  As 
that  remedy  is,  in  our  judgment,  effectual,  we  see  no  reason  for 
making  any  other,  if  any  such  existed.  For  the  reasons  stated, 
we  think  that  the  aid  asked  for  by  an  execution  to  the  sheriff  is 
not  required,  and  the  application  for  such  execution  must  be  re- 
fused. An  execution  can  only  be  issued,  in  a  case  like  the  pres- 
ent, to  collect  the  costs,  and  a  fine,  where  one  is  imposed. 

The  execution  asked  for  on  this  application  goes  further  than 
the  judgment.  This  cannot  be  done  in  any  case. 

The  novelty  and  importance  of  the  questions  presented  on  this 
application  have  induced  me  to  consult  my  brethren  of  this  ju- 
dicial district,  and  they  all  concur  in  the  views  here  announced. 


KAMLAH  a.  SALTER. 

New  York  Common  Pleas;  General  Term,  April,  1858. 
PLEADING. — PROMISSORY  NOTE. — FRIVOLOUS  DENIAL. 

In  the  New  York  Common  Pleas,  in  an  action  against  the  maker  of  a  promissory 
note,  payable  to  his  own  order,  his  answer  will  be  held  frivolous  if  it  merely  de- 
nies that  he  ever  indorsed,  or  delivered,  or  in  any  way  transferred  the  note  to 
the  plaintiff,  and  alleges  that  the  defendant  has  no  knowledge  or  information 
sufficient  to  form  a  belief  Whether  the  note  was  ever  delivered  to  the  plaintiff, 
or  in  any  way  transferred  to  him  by  any  one.* 

Appeal  from  order  granting  judgment  on  account  of  the  frivo- 
lousness  of  the  answer. 

The  complaint  alleged  that  the  defendants  made  a  promissory 

*  It  seems  that  the  rule  is  different  in  the  Supreme  Court  and  in  the  New  York 
Superior  Court.  The  weight  of  authority  is,  that  the  answer  is  not  frivolous  if  it 
denies  whatever  allegations  the  complaint  employs  to  show  title  in  the  plaintiff. 
(Temple  a.  Murray,  5  How.  Pr.  Jt.,  329;  Metropolitan  Bank  a.  Lord,  1  Abbotts' 
Pr.  R.,  185 ;  Sherman  a.  Bushnell,  7  How.  Pr.  JR.,  171 ;  Flood  a.  Reynolds,  13  76., 
112  ;  Hecker  a.  Mitchell,  5  Ante,  453  ;  and  compare  Marshall  a.  Rockwood,  12  How. 
Pr.  7£,  452  ;  Holstein  a.  Rice,  15  76.,  1 ;  Witherspoon  a.  Vandolar,  15  76.,  266  ;  and 
Wirgman  a.  Hicks,  Ante  17.) 
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note,  payable  to  their  own  order,  describing  it,  "  and  thereupon 
indorsed  and  delivered  the  same  to  the  plaintiffs"  After  al- 
leging non-payment,  the  plaintiffs  further  alleged  that  they  were 
the  lawful  owners  and  holders  of  the  note.  The  amended  an- 
swer interposed  by  the  defendants  was  as  follows : 

"  That  they  deny  that  the  defendants  in  this  action,  by  their 
firm-name  or  otherwise,  ever  indorsed  to  the  plaintiffs  the  pro- 
missory note  mentioned  and  described  in  the  said  complaint." 

'*  And  they,  further  answering,  deny  that  the  defendants  in 
this  action  ever  delivered  to  the  plaintiffs,  or  in  any  way  trans- 
ferred to  them,  the  said  promissory  note." 

"  And  they,  further  answering,  say  that  they  have  no  knowl- 
edge nor  information  sufficient  to  form  a  belief  whether  or  not 
the  said  promissoiy  note  was  ever  delivered  to  the  plaintiffs,  or 
transferred  to  them  in  any  way  by  any  one." 

"  And  they,  further  answering,  say  that  they  have  no  knowl- 
edge nor  information  sufficient  to  form  a  belief  whether  or  not 
the  plaintiffs  are  the  lawful  owners  or  holders  of  the  said  promis- 
sory note." 

The  plaintiffs  moved  for  judgment  for  frivolousness  of  the  an- 
swer, and  the  motion  being  granted,  the  defendants  appealed. 

Wm.  Henry  Forman,  for  appellants. 
James  N.  Platt,  opposed. 

BY  THE  COURT.* — BEADY,  J. — The  plaintiffs  allege  that  the 
defendants  indorsed  and  delivered  to  them  the  note  in  suit. 
The  defendants  deny  that  they  indorsed  and  delivered  it  to  the 
plaintiffs.  The  note  is  payable  to  their  own  order.  They  do 
not  deny  that  they  indorsed  the  note,  nor  do  they  set  up  any 
matter  assailing  the  plaintiffs'  possession  of  the  note.  When  a 
note  is  payable  to  the  order  of  the  maker,  and  indorsed  by  him, 
in  legal  effect  it  is  indorsed  to  any  person  who  may  hold  it ; 
and  the  denial  of  the  mere  indorsement  or  delivery  to  the  hold- 
er, is  not  the  denial  of  a  material  averment.  It  may  be  assumed 
that  the  thing  thus  denied  is  not  literally  true,  and  yet  the  de- 
fendants would  be  liable.  The  mere  possession  of  the  note  is 
sufficient  to  put  the  defendants  to  their  defence,  if  any  they 

*  Present,  Daly,  P.  J.,  Brady  and  Hilton,  JJ. 
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have  ;  and  as  they  have  not  denied  any  of  the  facts  by  which- 
possession  could  lawfully  be  acquired,  they  do  not  present  any 
defence  to  the  action. 
The  order  at  the  special  term  must  be  affirmed,  with  $10  costs. 


THE  PEOPLE  on  the  relation  of  DEVLIN  a.  PEABODY, 

Supreme  Court,  First  District;  Special  Term,  March,  1858. 
CERTIORAKI. — POSSESSION  OF  OFFICE. 

An  officer  to  whom  a  certiorari  is  addressed,  is  not  incapacitated  from  making  a  re- 
turn because  his  term  of  office  has  expired. 

A  certiorari  may  issue  to  one  who  was  formerly  in  office,  to  bring  up  his  official 
proceedings  for  review,  although  his  term  of  office  expired  before  the  time  of 
making  the  application  for  the  writ. 

What  constitutes  possession  of  a  public  office. 

Of  the  distinction  between  an  officer  de  jure,  and  an  officer  de facto. 

Application  for  a  writ  of  certiorari. 

Daniel  D.  Conover  having  been  appointed  by  the  governor  to- 
fill  a  vacancy  in  the  office  of  street  commissioner  in  the  city  of 
New  York,  made  application  to  Mr.  Justice  Peabody,  one  of  the 
justices  of  the  Supreme  Court  for  the  first  judicial  district,  for  an 
order  pursuant  to  the  provisions  of  the  Revised  Statutes  (1  J2ev. 
Stats.,  125,  §  56),  for  the  delivery  of  the  books  and  papers  of  the 
office  (Conover's  Case,  5  Ante,  73). 

Pending  the  proceedings  upon  the  application,  Mr.  Devlin 
applied  for  and  obtained  a  writ  of  certiorari  to  bring  the  pro- 
ceedings into  the  Supreme  Court  for  review.  Subsequently,  this^ 
certiorari  was  superseded  by  order  of  the  justice  who  granted  it, 
on  the  ground  that  the  proceedings  were  not  completely  ter- 
minated. (The  People  on  rel.  Devlin  a.  Peabody,  5  Ante,  194.) 

The  application  having  been  allowed  by  Mr.  Justice  Peabody > 
a  search-warrant  and  a  warrant  of  arrest  were  granted  in  execu- 
tion of  the  order.  (Conover's  Case,  5  Ante,  193,  note.) 

The  term  of  office  of  the  justice  expired  on  the  31st  of  Decem- 
ber, 1857. 
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Subsequently,  Mr.  Devlin  made  the  present  application  for  a 
of  certiorari,  directing  him  to  certify  the  proceedings  had 
before  him  in  the  case,  and  the  record  and  testimony,  for  re- 
view by  the  Supreme  Court. 

SUTHERLAND,  J. — Mr.  James  T.  Brady,  on  behalf  of  Charles 
Devlin,  moves  for  a  certiorari,  to  be  directed  to  the  Hon.  Charles 
A.  Peabody,  late  one  of  the  justices  of  this  court,  directing 
.him  to  certify  to  this  court  the  proceedings  had  before  him  in 
this  matter,  and  the  record  thereof,  together  with  the  testimony 
taken  before  him,  and  the  orders  made  by  him,  and  his  decisions 
and  acts  in  such  proceedings,  that  the  same  may  be  reviewed  by 
this  court. 

The  motion  is  founded  on  the  verified  petition  of  Charles  Dev- 
lin, setting  forth  such  proceedings;  &c.  Mr.  D.  D.  Field,  on 
behalf  of  Mr.  Conover,  appears,  and  opposes  the  motion  on  the 
ground,  and  only  on  the  ground,  that  Mr.  Peabody's  term  of 
office  having  expired,  the  certiorari  cannot  go  to  him ;  and  if 
the  writ  were  issued,  being  out  of  office,  his  return  thereto  would 
be  a  nullity ;  citing,  and  relying  on,  the  decision  of  Judge  Har- 
ris, in  Peck  a.  Foot  (4  How.  Pr.  J?.,  425).  This  case  is  cer- 
tainly in  point ;  and  if  it  contains  a  correct  exposition  of  the  law, 
must  be  held  conclusive  against  this  motion. 

But  as  I  could  not  see  how  the  fact  of  an  officer  going  out  of 
•office  could  operate  as  a  correction  of  his  errors  while  in  office ; 
and  as  it  might  be  quite  important  for  the  party  complaining  of 
such  errors  to  have  them  corrected,  notwithstanding  the  officer 
might  never  have  a  chance  to  repeat  them,  I  have  been  led  to 
look  further  for  the  law  on  this  point.  In  Harris  a,  Whitney  and 
others  (6  How.  Pr.  R.,  175),  decided  at  the  Chenango  general 
term,  1851  (Mason,  Shankland,  and  Monson,  justices),  this  case 
of  Peck  against  Foot  was  fully  considered,  and  the  court  were 
unanimous  in  the  opinion  that  the  case  was  wrongly  decided, 
;and  ought  not  to  be  followed.  It  is  true,  that  in  Peck  against 
Foot  the  certiorari  was  served  on  the  judge  before  he  went  out 
•of  office;  and  in  Harris  and  others  against  Whitney  and  others, 
the  writ  was  served  on  the  judges  after  they^ent  out  of  office ; 
yet,  as  Judge  Harris  put  his  decision  on  the  ground  that  the 
•"  return  must  be  an  official  act,  performed  under  the  sanction  of 
«an  official  oath,"  and  that  as  the  return,  having  been  made  by  a 
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"  mere  private  citizen,  wholly  divested  of  the  official  power  and 
responsibility  with  which  he  had  been  clothed  while  in  office," 
must  be  regarded  as  a  mere  nullity, — it  is  clear  that  his  decision 
was  directly  overruled  in  Harris  against  "Whitney.  In  Bacon's 
Abr.  Certiorari  F.,  it  is  said,  "  If  the  person  who  ought  to  cer- 
tify a  record — as  a  justice  of  the  peace,  who  hath  taken  a  recog- 
nizance— or  a  judge  of  JSTisi  Prius,  who  hath  taken  a  verdict — or 
a  coronor,  who  hath  taken  an  inquest — die  with  the  record  in 
his  custody,  the  certiorari  may  go  to  his  executor,"  citing  2 
Keb.,  750 ;  Cro.  Jac.,  669 ;  Dyer,  163  ;  East.  Ent.,  439  ;  2  Inst., 
424;  2  Roll.  Abr.,  629.  In  Welsh  v.  Jay  (13  Pick.,  477,  481, 
483),  it  was  held  that  at  common  law  a  valid  return  could  be 
made  by  a  public  officer  after  the  expiration  of  his  term  of 
office.  (See  also  Clerke  v.  Wilkins,  I  Salk.,  322 ;  The  King  v. 
The  Sheriff  of  Middlesex,  4  East.,  604.) 

There  is  no  doubt,  therefore,  if  the  certiorari  applied  for  in  this 
case  should  issue,  that  Judge  •  Peabody  could  make  a  valid  re- 
turn to  it,  and  such  a  return  as  this  court  could  act  upon  and  re- 
view, although  his  official  term  has  expired ;  and  I  think  it 
equally  clear  that  it  would  be  his  duty  to  make  a  return.  Al- 
though I  have  thus  disposed  of  the  only  objection  to  the  allow- 
ance of  the  writ  made  before  me  by  the  counsel  of  Mr.  Conover,, 
yet,  as  the  writ  of  certiorari  is  not  a  writ  of  right,  but  a  writ  to 
be  granted  or  refused  in  the  sound  discretion  of  the  court,  and 
as  it  has  been  frequently  refused,  where  it  was  clear  there  had 
been  no  error,  or  where  great  public  inconvenience  might  ensue 
from  its  being  issued,  I  have  looked  into  the  proceedings  before 
Judge  Peabody  with  reference  to  these  considerations. 

I  do  not  see  how  the  public  can  be  injured  by  a  review  of 
these  proceedings.  The  public  are  certainly  interested  in  having 
the  question,  which  of  the  two  is  street  commissioner,  Mr.  Cono- 
ver or  Mr.  Devlin,  finally  settled  in  a  legitimate  way,  in  the  pro- 
ceeding by  quo  warranto  already  instituted  for  that  purpose,  as- 
soon  as  possible ;  but  until  the  right  and  title  to  the  office  shall 
be  so  settled,  I  cannot  say  that  it  will  make  any  difference  to 
the  public  which  exercises  the  duties  of  the  office,  or  has  the 
possession  of  the  books  and  papers  belonging  to  the  office. 

Upon  the  point  whether  it  is  probable  there  was  any  error  in 
the  proceedings  before  Judge  Peabody,  I  have  looked  not  only 
into  the  petition  of  Mr.  Devlin,  upon  which  this  motion  is  made, 
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purporting  to  set  forth  such  proceedings,  but  also  into  the  report 
of  the  case  (5  Abbotts'  Pr.  7?.,  73  ;  S.  C.,  24,  Barb.,  588)  for  the 
grounds  upon  which  the  learned  judge  put  his  decision  and 
made  the  order  for  the  delivery  of  the  books  and  papers  to  Mr. 
Conover. 

In  his  opinion,  as  reported  in  5th  Abbott,  after  stating  the  facts 
to  be  ; — that  Joseph  S.  Taylor,  the  late  incumbent  of  the  office, 
was  elected  in  November,  1855,  for  the  term  of  three  years,  from 
the  1st  of  January,  1856  ;  that  he  entered  and  continued  in  office 
until  June  9,  1857,  when  he  died  ;  that  on  the  12th  day  of  June 
Mr.  Conover  was  appointed  by  the  governor  to  fill  the  place, 
and  on  the  13th  of  June  took  the  oath  of  office  required  bylaw, 
and  filed  it  with  the  proper  officer ;  and  also  on  the  same  day 
executed  and  filed  with  the  proper  officer  an  official  bond,  with 
two  sureties,  in  the  penal  sum  of  ten  thousand  dollars ;  that  he 
then  proceeded  to  the  rooms  belonging  to  the  city,  occupied  as 
the  office  or  place  of  business  of  the  street  commissioner,  entered 
them,  claimed  that  he  was  street  commissioner,  exhibited  his 
commission  to  the  employees,  asserted  authority  over  them  and 
the  business  of  the  office,  and,  locating  himself  at  a  desk,  offered 
to  perform,  and  did,  in  one  instance  at  least,  perform,  official 
business  as  street  commissioner,  remaining  there,  claiming  to  be 
in  possession  of  the  place  and  business  by  virtue  of  his  office, 
until  the  usual  hour  of  closing  the  place  for  the  day,  when  he 
left,  as  the  place  was  closed ;  that  he  returned  the  next  day,  re- 
sumed his  place  and  official  position,  and  remained  some  time 
there  at  his  desk  at  the  place  properly  occupied  by  the  head  of 
the  department,  as  he  claimed  to  be ;  that  in  the  course  of  the 
day  he  was  forcibly  removed  from  the  rooms ;  that  the  next  day 
he  returned,  and  was  again  removed  by  the  same  person ;  that 
the  deputy  street  commissioner,  rightfully  in  possession  of  the 
books  and  papers,  and  in  charge  of  the  business  while  the  va- 
cancy in  the  office  continued,  refused  throughout  the  time  of  the 
applicant's  (Mr.  Conover's)  presence  in  the  office  to  recognize  his 
claims  to  official  character,  and  withheld  from  him  the  actual 
manual  control  of  the  books  and  papers  belonging  to  the  office  ; 
that  on  the  16th  of  June,  after  Mr.  Conover's  last  removal  from  the 
premises,  Mr.  Devlin,  having  received  the  appointment  of  the 
mayor,  with  the  consent  of  the  Board  of  Aldermen,  filed  in  the 
proper  place  his  official  oath  and  bond,  duly  approved,  entered 
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the  rooms,  and  took  possession  of  the  books  and  papers,  claim- 
ing to  be  the  street  commissioner  by  virtue  of  his  appointment, 
and  thence  hitherto  had  continued ;  and  that  upon  these  facts 
Mr.  Conover  had  demanded  an  order  and  warrant  by  which  he 
should  be  put  in  possession  of  the  books  and  papers ; — the  learned 
judge  then  proceeds,  and  states  the  reasons  and  grounds  upon 
which  he  had  come  to  the  conclusion,  that  Mr.  Conover  was  en- 
titled to  the  possession  of  the  books  and  papers,  and  to  the  order 
for  their  delivery  to  him. 

If  I  do  not  entirely  misapprehend  this  opinion,  his  reasoning 
is  briefly  this  : — That  although  the  only  question  to  be  decided 
on  tne  application  of  Mr.  Conover  under  the  provisions  of  the 
statute,  was  whether  he  was  the  successor  to  the  office  of  street 
commissioner ;  yet,  that  neither  Conover's  title  to  the  office  un- 
der the  appointment  of  the  governor,  nor  Devlin's  title  under 
the  appointment  of  the  mayor,  could  be  examined  or  inquired 
into  in  that  proceeding,  further  than  to  see  whether,  if  Conover 
was  in  possession  of  th£  office,  he  had  color  of  title ; — and  then, 
holding  on  the  facts  as  previously  stated,  that  Conover  was  in 
the  possession  of  the  office  of  street  commissioner,  under  color 
of  title,  when  forcibly  removed  from  the  rooms  used  as  the  street 
commissioner's  place  of  business ;  there  being  no  pretence  that 
he  had  forfeited  or  resigned  any  right  he  had  thus  acquired  by 
his  possession,  under  color,  &c. ;  that  he  was  then  street  com- 
missioner de  facto,  and  as  such  was  entitled  to  the  books  and 
papers  ;  without  an  examination  of,  or  passing  upon  the  title  de 
jure  of  either  Conover  or  Devlin,  under  their  respective  antago- 
nistic appointments  ;  holding  that  such  examination  of  their  re- 
spective titles  de  jure^  could  only  be  had  in  a  direct  action  or 
proceeding  by  quo  warranto  for  that  purpose ; — thus  coining  to 
the  conclusion  that  Conover  was  entitled  to  the  possession  of  the 
books  and  papers,  and  making  an  order  for  their  delivery  to 
him,  on  the  ground  that  he  had  been  in  the  possession  of  the 
rooms  where  the  business  of  the  office  was  usually  transacted,  a 
part  of  two  days,  claiming  a  right  to  such  possession,  and  to  per- 
form the  duties  of  the  office,  and  actually  performing  one  official 
act,  under  color  of  an  appointment  by  the  governor ;  at  the  same 
time  admitting  that  subsequent  to  Conover's  removal,  and  on 
the  16th  of  June,  Devlin  entered  the  same  official  rooms,  and 
took  possession  of  the  books  and  papers,  under  color  of  an  ap- 
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pointment  by  the  mayor,  with  the  consent  of  the  Board  of  Al- 
dermen, and  then  had  possession  of  the  books  and  papers,  claim- 
ing a  right  to  such  books  and  papers,  and  to  the  office,  under  the 
appointment  by  the  mayor. 

Now  it  appears  to  me,  that  on  these  facts,  nothing  could  be 
more  erroneous,  or  further  outside  of  the  remedy  intended  by  the 
provisions  of  the  statute,  than  to  make  the  order  for  the  delivery 
of  the  books  and  papers  to  Conover,  on  the  ground  alone  that 
he  was  street  commissioner  de  facto,  without  any  examination  or 
determination  as  to  his  title  dejure. 

True,  it  was  not  a  proceeding  instituted  for  the  purpose  of  ex- 
amining or  determining  the  right  or  title  to  the  office  as  between 
Conover  and  Devlin  ;  or  the  question  whether  the  governor  or 
the  mayor  had  the  legal  right  to  fill  the  vacancy  ;  nor  could  any 
decision  or  order  made  in  it  settle  the  right  or  title  of  that  ques- 
tidh  ; — yet  it  is  nevertheless  true,  that  when  it  appeared  before 
him  in  that  proceeding,  that  there  were  two  claimants  to  the 
office,  and  of  the  books  and  papers,  under  antagonistic  appoint- 
ments ;  if  Judge  Peabody — not  deterred  by  the  great  interest 
which  the  public  had  in  having  the  books  and  papers  delivered 
to  the  right  person,  nor  by  any  doubt  thrown  around  the  ques- 
tion of  title,  or  of  the  right  of  appointment,  by  the  arguments  of 
counsel,  or  by  the  notorious  division  of  an  intelligent  public 
opinion  upon  the  question — chose,  instead  of  dismissing  the  pro- 
ceedings on  the  ground  that  Conover's  title  to  the  office  was  not 
clear  and  free  from  reasonable  doubt,  to  proceed  and  decide  that 
Conover  had  a  right  to  the  possession  of  the  books  and  papers, 
and  order  their  delivery  to  him,  he  could  not  on  any  principle 
or  precedent  so  decide  and  order,  without  an  express  adjudica- 
tion for  the  purpose  of  that  proceeding,  that  the  governor  had 
the  right  to  make  the  appointment,  not  the  mayor;  and  that 
Conover  was  entitled  to  the  office  dejure. 

If,  on  the  facts,  the  learned  judge  was  right  in  holding  Cono- 
ver to  be  the  street  commissioner  de  facto,  he  certainly  was  en- 
tirely mistaken  as  to  the  character  and  extent  of  the  rights  given 
him  by  law,  as  such  de  facto  officer  only.  The  distinction  be- 
tween an  officer  de  facto,  one  de  jure,  and  a  mere  usurper,  is 
recognized  by  the  law  for  the  benefit  of  the  public  and  of  third 
persons,  and  of  the  officer  only  in  suits  where  he  is  not  a  party. 
A  person  unquestioned,  claiming,  entering  upon,  and  exercising 
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the  duties  of  an  office  under  the  forms  or  color  of  an  appoint- 
ment, or  of  an  election ;  or  a  person  without  even  the  color  of  an 
election  or  appointment,  permitted  by  the  government  for  a 
length  of  time,  unquestioned,  to  perform  the  duties  of  an  office, 
acquires  the  reputation  of  being  an  officer  in  fact,  though  he 
may  not  be  an  officer  in  point  of  law.  The  public  and  third  per- 
sons cannot  be  supposed  to  know,  or  to  investigate  his  title  to 
the  office ; — whether  he  has  complied  with  the  forms  of  law,  taken 
the  oath  of  office,  filed  a  bond,  &c. ;  or  even,  whether,  if  ap- 
pointable,  the  governor  or  the  mayor  has  the  appointment. 
The  public  and  third  persons,  in  their  dealings  with  each  other, 
and  with  him  as  such  acting  officer,  have  therefore  a  right  to  act 
upon  such  reputation;  and  as  to  them,  he  is  a  good  officer, 
whether  he  has  a  legal  title  to  the  office  or  not,  so  far  as  they  are 
interested  in  his  acts. 

But  the  officer  himself  is  bound  to  know  whether  he  has  a 
good  title  to  the  office ;  and  if  he  undertakes  to  perform  its  du- 
ties without  legal  right,  he  does  so  at  his  peril. 

Hence  the  rule  of  law,  that  the  acts  of  an  officer  de  facto  are 
valid  as  to  third  persons  who  may  be  interested  in  his  acts, 
though  invalid  as  to  himself.  (The  People  v.  Collins,  7  Johns., 
551 ;  McKinstry  v.  Farmer,  9  Ib.,  135  ;  Wilcox  v.  Smith,  5 
Wend.,  234 ;  Plymouth  v.  Painter,  17  Conn.,  585 ;  McGregor  v. 
Balch,  14  Verm.,  428  ;  Gilmore  v.  Hall,  4  Pick.,  257 ;  McKim 
v.  Somers,  1  Penn.,  297 ;  Fowler  v.  Bebee,  9  Mass.,  231 ; 
Douglass  v.  Wickmire,  19  Conn.,  489  ;  Green  v.  Burke,  23 
Wend.,  490.) 

But  this  rule  of  law  is  established  for  the  benefit  of  the  public, 
not  of  the  officer.  It  confers  on  him  no  rights,  absolves  him 
from  no  responsibility.  If  sued  for  money  received  by  him  un- 
der color  of  his  office,  it  is  no  defence  that  he  was  only  an  offi- 
cer de  facto.  (United  States  v.  Maurice,  2  Brock.,  96.)  So,  also, 
if  an  action  is  brought  against  him  for  malfeasance  or  misfeas- 
ance in  office.  (Neal  v.  The  Overseers,  5  Watts,  539.)  If  he  un- 
dertake to  recover  by  law  the  fees  of  his  office  or  his  salary, 
he  must  prove  his  legal  title  to  the  office,  and  to  its  fees  or  sal- 
ary. (Neal  v.  The  Overseers,  5  Watts,  539 ;  Biddle  v.  The  Coun- 
ty Bank,  7  Searg.  &  R.,  392,  &c. ;  Plymouth  v.  Painter,  17 
Conn.,  585.) 

If  he  undertakes  to  justify  an  official  act  complained  of,  he 
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must  aver  and  prove  that  he  was  legally  an  officer  duly  elected, 
or  appointed,  and  qualified  to  act.  (Green  v.  Burke,  23  Wend., 
490 ;  Blake  v.  Sturtevant,  12  N.  Hamp.,  567 ;  Cummings  v. 
Clarke,  15  Verm.,  653  ;  Colburn  v.  Ellis,  5  Mass.,  427.) 

It  is  clear,  therefore,  independent  of  the  express  words  of  the 
provision  of  the  statute  under  which  these  proceedings  were 
had,  which  gives  the  remedy  only  to  the  successor, — meaning 
of  course  the  person  legally  appointed,  or  elected,  and  qualified 
to  take  the  office,  and  with  it  the  books  and  papers  belonging 
to  it, — that  Mr.  Conover  was  not  entitled  to  the  order  for  the 
delivery  of  the  books  andtpapers,  upon  the  ground  that  he  had 
shown  that  he  was  the  sfreet  commissioner  de  facto,  only,  or 
without  averring  and  proving  that  he  had  been  legally  appoint- 
ed street  commissioner,  and  qualified.  I  have  thus  far  assumed 
that  the  facts  upon  which  the  order  was  made  showed  Conover 
to  be,  as  to  third  persons,  an  officer  de  facto.  But  is  this  so  ? 
On  those  facts,  was  either  Conover  or  Devlin  street  commissioner 
de  facto,  at  the  time  these  proceedings  were  instituted  before 
Judge  Peabody  ?  What  are  the  facts  ?  On  the  12th  of  June, 
Conover  was  appointed  by  the  governor.  On  the  13th,  he  took 
the  oath  of  office,  and  executed  his  official  bond,  and  filed  it. 
On  the  16th  of  June,  Devlin  was  appointed  by  the  mayor,  took 
the  oath  of  office,  and  filed  his  official  bond,  duly  approved. 
The  proceedings  before  Judge  Peabody  were  commenced  on  the 
19th  of  June.  Conover  had  been  in  the  rooms  or  place  of  the 
official  business,  for  a  part  of  two  days,  before  the  16th  of  June, 
claiming  a  right  to  the  office,  and  to  the  books  and  papers,  and 
doing,  as  he  claimed,  one  official  act.  He  was  then  ousted. 
On  the  16th  of  June,  on  Devlin's  appointment  by  the  mayor,  he 
came  into  the  same  rooms,  and  took  possession  of  the  books 
and  papers,  and  had  them  when  the  proceedings  were  com- 
menced before  Judge  Peabody,  and  held  them  until  Judge 
Peabody  made  his  order,  claiming  to  be  the  street  commis- 
sioner. Thus,  at  most,  at  the  time  Conover  made  his  application 
to  Judge  Peabody,  neither  Conover  or  Devlin  had  been  in  pos- 
session of  the  rooms  or  official  place  of  business,  under  claim 
and  color  of  their  respective  appointments,  or  had  performed 
the  duties  of  the  office  for  more  than  two  or  three  days. 

There  must  be  some  color  to  the  claim  of  right  to  the  office ; 
or  without  such  color,  a  performance  of  official  duties,  and  an 
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acquiescence  for  a  length  of  time  that  will  raise  a  presumption 
of  colorable  right,  to  authorize  a  person  to  be  recognized  as  an 
officer  de  facto.  (McGregor  v.  Balch,  14  Verm.,  29  ;  Plymouth 
v.  Painter,  17  Conn.,  585  ;  Tucker  v.  Aiken,  7  N.  Hamp.,  131 ; 
Wilcox  v.  Smith,  5  Wend.,  234.) 

Now,  at  the  time  of  these  proceedings  before  Judge  Peabody, 
had  either  Conover  or  Devlin  color  of  office  ;  or  had  either  ex- 
ercised the  functions  of  the  office,  so  as  to  be  recognized  fey  the 
law  as  an  officer-  de  facto  f  One  of  them  had  the  right  and  title 
to  the  office,  and  to  the  possession  of  the  books  and  papers ; — 
which  of  them  had  this  right  was  the  question.  There  cannot 
be  two  officers  de  facto,  any  more  tnan  two  officers  de  jure,  at 
the  same  time,  to  the  same  office.  Which  was  the  officer  de 
facto  f  "What  became  of  the  color  of  title  of  either,  within  the 
meaning  of  the  phrase,  as  applied  to  officers  de  facto — when 
the  one  claimed  under  an  appointment  of  the  governor,  and  the 
other  under  an  appointment  of  the  mayor,  the  same  office  at  the 
same  time ;  an  open  and  notorious  contest  having  taken  place 
between  them  for  the  official  rooms,  and  books  and  papers,  un- 
der their  respective  hostile  appointments,  .from  the  time  of  their 
respective  appointments  ? 

One  of  them,  and  only  one  of  them,  had  the  legal  right  or  title 
to  the  office  or  to  the  books  and  papers :  which,  was  not  then 
settled  ;  nor  is  it  settled  yet. 

At  the  time  of  the  proceedings  before  Judge  Peabody,  the 
circumstances  did  not  permit  either  of  them  to  be  recognized  in 
law  as  officer  de  facto,  because  those  circumstances  had  not 
permitted  either  of  them,  as  against  the  other,  to  acquire  the 
reputation  of  being  the  rightful  and  legal  street  commissioned ; 
nor  had  the  claims  of  either,  as  against  the  other,  been  acqui- 
esced in  by  the  public,  so  as  to  call  upon  the  law  to  call  either 
of  them  the  street  commissioner  de  facto,  for  -the  protection  of 
the  public. 

It  was  a  simple  question  of  law  who  had  the  appointment — 
the  governor,  or  the  mayor  and  aldermen ;  and  the  nature  of  the 
question,  and  the  open  and  notorious  hostile  contest  which  took 
place  under  their  respective  hostile  appointments,  had  not,  at 
the  time  Judge  Peabody  made  his  order  in  this  matter  for  the 
delivery  of  the  books  and  papers,  given  either  of  them  a  chance, 
as  against  the  other,  to  acquire  the  reputation  of  being  the  legal 
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officer,  or  to  inspire  public  confidence  in  the  one  rather  than  in 
the  other,  as  the  real,  legal  street  commissioner. 

Unless,  therefore,  I  should  hold  that  Mr.  Conover's  title  to  the 
office  and  to  the  possession  of  the  books  and  papers,  as  shown 
in  the  proceedings  before  Judge  Peabody,  was  so  clear  and  free 
from  doubt  that  Judge  Peabody  was  at  once  justified  in  making 
the  order  for  the  delivery  of  the  books  and  papers  to  him  by 
Mr.  Devlin,  I  ought  to  allow  the  writ  of  certiorari  asked  for,  on 
the  ground  that  there  is  probable  cause  for  believing  that  there 
was  error  in  those  proceedings. 

Certainly,  if  the  order  for  the  delivery  of  the  books  and  pa- 
pers could  not  legally  have  been  made  without  passing  upon 
the  respective  legal  titles  of  the  parties  to  the  office — a  question 
of  such  magnitude  and  interest  to  the  public  and  to  the  parties,, 
and  which  has  been  so  learnedly  and  ably  discussed,  not  only 
in  these  proceedings,  but  in  other  legal  proceedings,  and  which 
has  not  yet  been  decided — I  ought  not  to  deny  Mr.  Devlin  a 
right  to  review  the  proceedings  in  which  that  order  was  made. 

I  have  shown,  .1  think,  that  such  order  could  not  rightfully 
have  been  made  without  a  clear,  legal  title  in  Conover  to  the 
office,  and  without  an  adjudication  to  that  effect  by  Judge  Pea- 
body  for  the  purposes  of  those  proceedings. 

The  certiorari  is  allowed. 
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Supreme  Court,  First  District;  Special  Term,  January,  1858. 
DEFINITENESS  AND  CERTAINTY. — CONSIDERATION  OF  NOTES. 

A  complaint  on  several  promissory  notes,  only  one  of  which  is  due,  but  payment 
of  all  which  is  claimed  under  an  agreement  in  writing  made  contemporaneously 
with  the  notes,  that  in  case  of  any  default  in  the  payment  of  the  notes  the  whole 
amount  should  forthwith  become  due  and  payable,  is  sufficiently  definite  and 
certain,  if  it  alleges  the  making  of  the  notes  in  consideration  of  an  indebtedness 
in  their  amount,  and  the  making  of  the  agreement,  without  stating  when,  where, 
or  how  the  indebtedness  arose. 

The  indefiniteness  and  uncertainty  to  be  relieved  on  motion,  is  only  such  as  ap- 
pears on  the  face  of  the  pleading. 


238  ABBOTTS'  PRACTICE  REPORTS. 

Brown  a.  The  Southern  Michigan  Railroad  Company. 

Motion  that  complaint  be  made  more  definite  and  certain. 

The  action  was  against  the  defendants  as  makers  of  several 
promissory  notes,  amounting  in  all  to  two  hundred  thousand 
dollars. 

The  complaint  alleged  that  on  a  day  named  the  defendants 
were  indebted  to  the  plaintiffs  in  that  sum,  and  to  secure  the 
payment  of  it  they  agreed  to  deliver,  and  did  deliver,  to  the 
plaintiffs  their  promissory  notes,  describing  them.  It  further 
stated  an  agreement,  made  at  the  time,  that  in  case  of  default 
in  any  of  the  notes  the  whole  should,  at  the  option  of  the  plain- 
tiffs, become  payable  ;  and  alleged  that  default  had  been  made. 

The  defendants  moved  that  the  complaint  be  made  more  defi- 
nite and  certain ;  among  other  respects,  in  regard  to  the  consid- 
eration of  the  notes. 

SUTHERLAND,  J. — I  think  this  action  is  on  the  indebtedness 
alleged  in  the  complaint,  and  not  on  the  notes  alleged  to  have 
been  delivered  by  the  defendants  to  the  plaintiffs  to  secure  the 
payment  of  such  indebtedness  ;  copies  of  which  notes  the  com- 
plaint purports  to  contain,  so  far  as  they  remain  unpaid. 

"Where  there  is  no  written  acknowledgment  of,  or  promise  to 
pay,  the  debt,  or  record,  or  specialty,  a  mere  allegation  of  the 
indebtedness  is  not  sufficient ;  but  it  is  necessary  to  state  in  ad- 
dition such  facts  as  the  plaintiff  will  have  to  prove  to  show  the 
indebtedness,  in  case  it  should  be  denied. 

In  this  case,  the  complaint  alleges  that  on  a  certain  day  the 
defendants  were  indebted  to  the  plaintiffs  in  the  sum  of  two 
hundred  thousand  dollars,  and  that  to  secure  the  payment  of 
that  sum  and  the  interest  thereon,  the  defendants  agreed  to  de- 
liver, and  did  deliver,  to  the  plaintiffs  certain  promissory  notes, 
without  stating  the  consideration  of  such  indebtedness,  or  when, 
where,  or  how  the  defendants  became  so  indebted ;  but  as  the 
complaint  does  allege  that  at  the  time  the  defendants  so  agreed 
to  deliver  the  notes,  the  parties  agreed  in  writing,  "  that  in  case 
of  any  default  in  the  payment  of  any  of  said  notes,  at  any  time 
when  the  same  may  become  due  and  payable,  the  whole  amount 
•of  said  sum  of  two  hundred  thousand  dollars  and  interest,  then 
remaining  unpaid,  should  forthwith,  at  option  of  the  said  plain- 
tiffs, become  at  once  due  and  payable,"  I  think  the  complaint 
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is  sufficiently  definite  and  certain,  in  this  particular,  without 
staling  the  consideration  or  origin  of  the  indebtedness — the  de- 
fendants, if  they  entered  into  such  an  agreement  in  writing, 
thereby  not  only  acknowledging  the  debt,  .but  agreeing  that  it 
should  become  due,  and  payable  on  a  certain  contingency. 

As  to  the  other  particulars,  in  which  the  defendants  insist  the 
complaint  should  be  more  definite  and  certain,  I  think  their 
allegations  of  uncertainty  are  founded  on  facts  or  supposed  facts 
aliunde  the  complaint.  I  do  not  discover  on  the  face  of  the 
complaint  any  uncertainty  which  can  prejudice  them. 

The  motion  for  an  order  requiring  the  plaintiffs  to  make  their 
complaint  more  definite  and  certain  must  be  denied,  with  ten 
dollars  costs. 


YANDERWERKEN  a.  THE  NEW  YORK  AND  NEW 
HAVEN  RAILROAD  COMPANY. 

Supreme  Court,  First  District ;  Special  Term,  December,  185T. 

STATUTORY  CAUSE  OF  ACTION. — ACT  OB  NEGLIGENCE  IN  ANOTHER 
STATE. — PLEADING. 

An  action  is  not  maintainable  under  the  statutes  of  this  State  (Laws  of  1847  and 
1849)  for  a  wrongful  act,  or  omission,  in  another  State,  causing  death. 

Whether  an  act  or  omission  constitutes  a  wrong  for  which  an  action  will  lie,  de- 
pends on  the  law  of  the  place  where  it  is  done,  and  not  the  law  of  the  place 
where  the  action  is  brought. 

In  suing  in  this  State  upon  facts  which  occurred  without  the  State,  and  which  at 
common  law  do  not  constitute  a  cause  of  action,  the  complaint  must  allege  a  law 
of  the  State  where  the  facts  occurred,  giving  a  cause  of  action  upon  such  facts. 

This  action  was  brought  to  recover  damages  for  injuries, 
causing  the  dearth  of  deceased  on  the  occasion  of  what  is  known 
as  the  Norwalk  disaster,  in  1853.  He  was  riding  in  a  car  of 
defendants,  and  was  instantly  killed.  On  the  trial,  a  small  ver- 
dict was  obtained  against  the  defendants. 

The  plaintiff  moved  for  a  new  trial,  on  the  ground  of  the  erro- 
neous decisions  and  charge  of  the  justice  on  the  trial. 

The  defendants,  for  similar  errors,  moved  for  judgment  in 
their  favor,  on  the  ground  that  no  action  lies,  it  appearing  that 
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the  injury  was  done  in  Connecticut,  and  that  the  law  of  Con- 
necticut was  not  alleged  in  the  complaint,  nor  shown  on  the  trial, 

C.  P.  Kirkland,  for  plaintiff. 

William  Curtis  Noyes,  for  defendants.      t 

PEABODY,  J. — The  objection  made  by  the  defendants  seems  to 
be  entirely  fatal  to  this  case.  The  deceased  was  killed  instantly 
by  the  negligence  of  defendants.  At  common  law  no  action 
for  damages  would  lie  for  such  a  killing.  This  accident,  and  the 
acts  or  omissions  complained  of,  occurred  in  Connecticut ;  and 
whether  an  action  will  lie  for  acts  done  there,  depends  on  the 
law  of  Connecticut.  "What  the  laws  of  Connecticut  are  on  the 
subject  does  not  appear,  either  by  the  pleadings  or  evidence. 
They  were  neither  pleaded  nor  proved.  This  court  cannot  judi- 
cially know  them.  In  the  absence  of  all  evidence  on  the  sub- 
ject, it  can,  at  most,  only  intend  that  the  common  law  prevails 
there.  A  statute,  to  be  sure,  exists  in  this  State  which  gives 
an  action  to  the  representatives  of  such  a  deceased  person,  but 
that  statute  has  no  extra-territorial  force,  and  does  not  give  an 
action  for  a  wrong  done  out  of  this  State.  Whether  an  act  or 
omission  constitutes  a  wrong  for  which  an  action  will  lie,  de- 
pends on  the  law  of  the  place  where  it  is  done.  As  to  matters 
of  this  kind,  the  States  are  foreign  to  each  other ;  and  the  act 
done  in  Connecticut  may,  for  all  the  purposes  of  a  right  of  ac- 
tion under  our  laws,  as  well  have  been  done  in  Russia  ;  and  as 
to  any  knowledge  of  the  laws  of  another^  State  or  country,  courts 
of  this  State  may  as  well  take  cognisance  of  and  enforce  the  laws 
of  Russia  as  those  of  Connecticut.  Our  statutes  are  not  in  force 
as  laws  in  Connecticut  or  Russia,  and  they  cannot  give  rights 
of  action  for  causes  not  otherwise  actionable  arising  or  occur- 
ring in  either  of  those  States.  The  plaintiff's  right  of  action, 
and  the  nature  and  extent  of  his  right  to  damages  or  otherwise 
by  virtue  of  his  action,  depend  on  the  laws  of  the  State  where 
the  acts  complained  of  occurred  and  the  cause  of  action  arose. 
The  laws  of  no  other  State  are  in  force  there. 

The  common  law,  we  are  to  intend,  determines  the  rights  of 
parties  there,  and  by  that  law  plaintiffs  could  have  no  action. 
"Whether  there  be  any  statutory  provision  in  that  State,  and  if 
so,  what  it  is,  we  are  not  to  know,  save  by  legal  evidence.  This 
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evidence  does  not  appear.  The  pleading  should  state  the  law 
in  the  first  place  ;  and  if  not  admitted  by  the  pleadings  of  the 
adverse  party,  it  should  be  proved  like  any  other  fact  on  the 
trial.  Here  it  is  neither  pleaded  nor  proved  ;  and  indeed  the 
case  and  argument  were  evidence  that  the  recovery  was  expect- 
ed and  claimed  under  our  statute  of  New  York  of  the  year  1847. 
It  is,  I  suppose,  beyond  all  doubt  that  the  plaintiif  cannot  main- 
tain an  action  on  that.  (4  Am.  Law.  Reg.,  747,  and  cases  cited ; 
2  Handy,  Ohio,  110.) 

The  pleading,  however,  shows  facts  which  may,  in  connection 
with  another  fact  not  stated — to  wit,  the  law  of  the  place  where 
they  occurred — constitute  a  cause  of  action.  As  it  is  apparent 
that  a  fact,  very  material,  making  this  right  of  action  complete, 
may  exist,  and  as  the  statute  of  limitation  would  be  a  bar  to  a 
new  suit,  the  plaintiff  must  have  liberty  to  amend,  on  payment 
of  all  the  costs  since  service  of  his  summons,  and  have  a  new 
trial  in  this  action.  If  he  do  this  within  twenty  days  after 
record  of  this  order,  and  amend  his  complaint  in  this  respect,  he 
may  have  a  new  trial.  If  not,  judgment  must  be  entered  for 
defendant  with  costs. 


DOWS  a.  McGLYNK 

New  York  Common  Pleas;  General  Term,  April,  1858. 
CONSTABLE. — FAILURE  TO  RETURN  EXECUTION. 

It  is  no  defence  to  an  action  against  a  constable  for  failure  to  return  an  execution 
and  pay  over  money  collected,  that  he  delivered  the  execution  to  another  con- 
stable to  levy,  and  the  other  collected  the  money  and  offered  to  pay  it  to  the 
plaintiff,  less  an  extra  compensation  agreed  to  by  the  plaintiff  at  the  time  of 
issuing  the  execution. 

A  constable  to  whom  an  execution  is  directed,  has  no  power  to  delegate  his  au- 
thority to  another.  Whether,  as  between  himself  and  the  creditor  in  the  execu- 
tion, he  might  be  justified  in  doing  so  by  consent  of  the  creditor — Query? 

Appeal  from  judgment  of  a  justice's  court. 
The  facts  sufficiently  appear  in  the  opinion. 

Voi.  VI.— 16 
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BY  THE  COURT. — BEADY,  J. — The  defendant  was  sued  for 
neglecting  to  return  an  execution  issued  to  him  as  a  constable 
for  the  Sixth  District  Court  of  this  city  in  favor  of  the  plaintiff. 
The  defendant  admitted  the  receipt  of  the  execution,  and  that  he 
had  not  returned  it,  but  sought  to  shield  himself  from  liability 
by  showing  that  he  delivered  it  to  another  constable  named 
dishing,  who,  after  he  had  received  it  from  the  defendant,  col- 
lected the  amount,  and,  it  seems,  offered  it  to  the  plaintiff  less 
$10,  which  she,  the  plaintiff,  agreed  to  pay  Gushing  if  he  col- 
lected the  amount,  saving  her  from  all  risks  of  replevin,  &c. 
The  plaintiff  objected  to  the  proof  of  the  witness  Gushing,  but 
no  exception  was  taken  to  the  decision  of  the  justice  overruling 
the  objection.  It  also  appeared  by  the  testimony  of  the  defend- 
ant, that  he  had  never  requested  dishing  to  pay  the  plaintiff  the 
money,  or  to  pay  it  into  court.  The  57th  section  of  the  act  re- 
lating to  the  district  courts  (1  Laws  0/"1857,  707,  §  57),  provides 
that  a  constable  shall  be  liable  to  a  party  in  whose  favor  an  ex- 
ecution is  issued  to  him  for  the  amount  thereof,  "  where  he  suf- 
fers the  twenty  days  to  elapse  without  making  a  true  return 
thereof,  and  filing  the  same  with  the  clerk  of  the  court,  and  pay- 
ing to  him  or  to  the  party  entitled  thereto,  the  money  collected 
thereon  by  him." 

The  plaintiff  based  her  action  on  the  section  just  referred  to, 
and  was  entitled  to  recover.  Section  52  of  the  act  of  1857  pro- 
vides that  the  execution  issued  out  of  the  district  court  must  be 
directed  to  a  constable  of  the  city  of  New  York ;  and  when  this 
has  been  done,  it  is  hardly  necessary  to  state  that  it  becomes  the 
duty  of  the  constable  to  execute  it  diligently  and  according  to 
law.  He  is  not  gifted  with  the  power  of  substitution,  and  cannot 
shake  off  the  burden  of  discharging  his  duty.  He  may  do  so, 
perhaps,  by  consent  of  the  party  in  interest,  but  the  courts  would 
look  with  jealousy  upon  such  a  proceeding,  to  see  that  no  undue 
advantage  was  taken  of  the  judgment  creditor.  In  this  case, 
when  the  transfer  of  the  process  was  made  by  the  defendant,  the 
constable,  Gushing,  to  whom  it  had  been  given,  proceeded  to 
make  a  void  bargain  (Hatch  v.  Mann,  15  Wend.,  44)  for  the 
price  to  be  paid  for  collecting  it ;  and,  it  would  seem,  as  before 
stated,  after  he  had  made  the  money,  offered  it  to  the  plaintiff 
less  the  amount  to  be  paid  him  under  the  agreement.  Neither 
he  nor  the  defendant  paid  the  money  into  court ;  and  thus  this 
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•GSL&Q  furnishes  an  illustration  of  the  evils  to  spring  from  any  rule 
other  than  that  of  holding  these  officers  to  a  strict  accountability. 
The  defendant,  possessing  no  power  to  delegate  his  trust  to 
another,  and  the  money  having  been  made  on  the  execution  de- 
livered to  him,  the  presumption  of  law  is,  that  he  made  it  under 
and  by  virtue  of  the  execution ;  and  having  failed  to  return  it 
and  to  pay  over,  his  liability  was  consummated.  He  must  look 
to  his  deputy  for  indemnity,  and  cannot  complain  if  he  fails  to 
acquire  it  in  that  direction.  There  may  be  some  doubt  whether, 
under  the  57th  section  considered,  a  constable  is  liable  for  a 
mere  neglect  to  return  an  execution,  not  having  made  any  thing 
upon  it;  but  that  question  does  not  necessarily  arise.  The 
money  was  made  in  this  case,  and  the  defendant  must  be  sub- 
jected to  the  legal  maxim,  quifacit  per  aliumfacitper  se. 
The  judgment  must  be  reversed. 


MORANGE  a.  MUDGE. 


• 


I 

Supreme  Gowt,  Fi/rst  District ;  /Special  Term,  December ',  1857. 
PLEADING. — ACTION  ON  UNDERTAKING. 

Of  the  requisite  allegations  in  a  complaint  on  an  undertaking  given  hi  proceedings 
of  claim  and  delivery. 

The  case  of  Slack  a.  Heath  (1  Ante,  331)  approved. 

In  an  action  by  the  assignee  of  an  undertaking  for  the  payment  of  such  judgment 
as  might  be  recovered,  it  is  sufficient,  by  way  of  showing  his  title,  to  allege 
that  the  undertaking  was  duly  assigned,  <fec.,  to  him  without  alleging  that  the 
judgment  in  the  action  was  also  assigned. 

A  statutory  undertaking,  executed  by  two  sureties  in  these  words,  "  We  do  here- 
by undertake  and  become  bound  to  the  defendant,"  is  several  as  well  as  joint. 

Motion  for  judgment  on  account  of  frivolousness  of  demurrer. 

The  action  was  brought  on  an  undertaking  given  by  the  de- 
fendant Mudge,  together  with  J.  A.  Martin,  in  proceedings  of 
claim  and  delivery,  taken  by  one  Mathews,  in  an  action  for 
chattels,  brought  by  him  against  one  Descombes.  The  under- 
taking was  for  the  prosecution  of  the  action,  and  a  return  of  the 
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chattels  taken  in  the  proceedings,  if  a  return  should  be  adjudged,, 
and  for  payment  to  the  defendant  in  that  action  of  such  sum  as 
might  for  any  cause  be  recovered  by  him.  The  defendant  hav- 
ing recovered  judgment  for  costs  in  that  action,  assigned  the 
undertaking  to  Morange,  who  brought  this  action  thereon. 
The  complaint  was  as  follows : 

TITLE  OF  THE  CAUSE. 

The  complaint  of  the  above-named  plaintiff  respectfully 
shows  to  this  court  that  the  above-named  defendant,  at  the  city 
of  Brooklyn,  on  September  20,  1855,  made  and  executed  an  un- 
dertaking, a  copy  of  which  is  hereto  annexed  and  forms  a  part 
of  this  complaint. 

Plaintiff  avers  that  judgment  was  recovered  in  the  action 
mentioned  in  the  said  annexed  undertaking,  against  the  plain- 
tiff therein,  and  in  favor  of  the  defendant  therein,  for  his  costs 
and  disbursements  therein,  for  the  sum  of  one  hundred  and 
ninety-seven  dollars  and  ninety-two  cents. 

Plaintiff  avers  that  on  June  17,  1857,  a  transcript  of  said 
judgment  was  duly  filed  in  the  clerk's  office  of  the  county  of 
Kings,  and  on  the  same  day  an  execution  against  the  property 
of  Henry  C.  Mathews,  the  plaintiff  named  in  said  undertaking, 
was  duly  issued  to  the  sheriff  of  Kings  county,  and  after  the 
expiration  of  sixty  days  duly  returned  wholly  unsatisfied. 

Plaintiff  avers  that  Lewis  J.  Descombes,  the  defendant  in 
said^undertaking  named,  has,  for  a  valuable  consideration,  duly 
assigned,  transferred,  and  set  over  unto  the  above-named  plain- 
tiff the  said  undertaking,  and  his  right,  title,  and  interest  of. 
in,  and  to  the  same. 

Plaintiff  avers  that  the  said  defendant,  by  reason  of  the  prem- 
ises, is  liable  to  the  sajd  plaintiff  in  the  amount  of  said  costs,  and 
indebted  to  him  therefor. 

Wherefore,  &c. 

The  undertaking,  of  which  a  copy  was  annexed,  after  the  usuai 
recitals  in  reference  to  the  action  in  which  it  was  given,  pro- 
vided that  "  We,  James  A,  Martin,  of,  &c.,  and  Charles  C. 
Mudge,  of,  &c.,  do  hereby  undertake  and  become  bound  to  the- 
defendant  in  the  sum  of  five  hundred  dollars  for  the  prosecution 
of  the  action,"  &c. 
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To  this  complaint  the  defendant  demurred,  and  stated  the 
following  as  the  grounds  of  his  demurrer  : 

First.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Second.  That  there  is  a  defect  of  parties  defendant,  in  that 
James  A.  Martin  should  have  been  joined  with  the  defendant 
Charles  C.  Mudge. 

The  plaintiff  now  moved  for  judgment  on  account  of  the  friv- 

olousness  of  the  demurrer. 

i 

J.  F.  Wells,  in  support  of  the  demurrer. — I.  There  is  no  alle- 
gation in  the  complaint  that  the  undertaking  was  delivered 
either  to  the  sheriff  or  the  plaintiff.  The  bond  must  not  only 
be  executed,  but  delivered  to  the  sheriff,  or  the  proceedings 
will  be  irregular.  (See  "Wilson  v.  "Williams,  18  Wend.,  581.) 

II.  There  is  no  allegation  that  the  property  referred  to  in  the 
undertaking,  the  taking  of  which  by  the  sheriff  forms  not  only 
the  consideration  of  the  undertaking,  but  is  a  condition  prece- 
dent, was  taken  by  the  sheriff. 

III.  There  are  not  facts  enough  stated  to  show  that  this  bond 
took  effect  as  a  statute  security.     (See  opinion  of  "Woodruff,  J., 
in  Slack  v.  Heath,  1  Abbotts'  Pr.  R.,  334.)    In  that  case  there 
is  an  averment  of  the  delivery  of  the  undertaking,  that  an  ac- 
tion was  commenced,  judgment  obtained,  &c. 

In  Shaw  v.  Tobias  (3  Comst.,  188),  it  is  averred  that  the  bond 
was  given  for  the  prosecution  of  the  suit ;  that  the  suit  was 
commenced,  the  goods  taken  in  pursuance  of  the  writ,  and  all 
the  necessary  facts. 

In  Loomis  v.  Brown  (16  Barb.,  325),  being  an  action  on  an 
undertaking  given  on  granting  an  injunction,  all  the  material 
facts  are  alleged.  So  also  in  Ring  v.  Gibbs  (26  Wend.,  502). 

In  3  Wend.,  54,  Marcy,  J.,  said.  "  The  declaration  in  the  re- 
plevin bond  should  set  forth  concisely  all  the  proceedings  in 
-the  replevin  suit."  (See  also  Chitt.  PI.,  212,  216,  and  3  BUT- 
riU;  Phillips  v.  Price,  3  Maule  &  8.,  180  ;  1  Bos.  &  P.,  381. 
See  Judge  Allen's  opinion  in  case  of  Raynor  v.  Clark,  7  Barb., 
581.) 

IV.  The  plaintiff  is  not  the  owner  of  the  judgment,  and  has 
mo  right  to  bring  suit.  * 

The  debt  is  the  principal,  the  security  is  the  incident.  (Green 
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v.  Hart,  1  Johns.,  581 ;  Pattison  v.  Hull,  9  Cow.,  747  ;  Jackson 
v.  Blodgett,  5  'Ib.,  202.) 

V.  The  undertaking  is  a  joint  one,  and  the  action  should  have 
been  against  Martin  and  Mudge. 

"  If  several  parties  stipulate  to  perform  an  act,  without  words 
of  several ty,  the  presumption  of  law  is,  that  they  intended  to 
bind  themselves  jointly."  (2  Parsons  on  Contr.,  2  ed.,  46  ;  1  Ib., 
11 ;  Hill  v.  Tucker,  1  Taunt.,  7 ;  Yorks  v.  Peck,  14  Barb.,  644 ; 
Ehle  v.  Purdy,  6  Wend.,  629  ;  Code,  §  119.) 

H.  H.  Morange,  in  answer. — I.  The  possession  of  the  under- 
taking by  the  plaintiff  is  sufficient  answer  to  the  first  point  of 
the  defendant.  By  section  423  of  the  Code  the  sheriff  is  bound 
to  deliver  the  undertaking  to  the  defendant. 

H.  Even  if  there  be  no  property  taken  by  the  sheriff,  yet  the 
undertakers  are  liable,  according  to  the  terms  of  the  under- 
taking, for  the  payment  of  such  sum  as  may, /or  any  cause,  be 
recovered  against  the  defendant. 

III.  Slack  v.  Heath  (1  Abbotts*  Pr.  E.,  333),  cited  by  defend- 
ant's counsel,  is,  on  the  contrary,  against  all  the  views  and  argu- 
ments urged  by  him  on  the  argument,  as  an  examination  of  that 
case  will  show.     . 

IV.  It  was  not  necessary  to  aver  specially  the  assignment  of 
the  judgment.    The  assignment  of  the  undertaking  is  averred, 
and  all  the  right,  title,  and  interest  of  Mr.  Descombes  therein. 
The  interest  of  Mr.  Descombes  consists  in  the  judgment  refer- 
red to  in  the  complaint,  and  that  is  assigned.     The  transfer  of 
the  right  and  title  of  Descombes  to  the  plaintiff  in  the "  under- 
taking, necessarily  carries  with  it  the  judgment  upon  which  is 
based  his  only  right  to  recover. 

The  judgment  is  only  the  measure  of  damage,  and  the  plain- 
tiff can  only  recover  the  amount  thereof  against  the  defendant, 
A  payment  of  the  judgment  herein  would  be  a  complete  and 
effectual  bar  against  any  other  action  thereon,  and  the  plaintiff 
is  foreclosed  by  the  assignment  of  all  his  right,  title,  and  interest 
therein. 

The  complaint  contains  every  essential  averment.    It  discloses 
the  nature  and  cause  of  the  action  with  sufficient  certainty. 
• 

DAVIES,  J. — Shaw  v.  Tobias  (3  Comst.,  188)  is  an  authority: 
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for  holding  that  the  complaint  in  this  case  contains  all  needful 
averments.  This  doctrine  is  reaffirmed  in  Slack  v.  Heath  (1 
Abbott?  Pr.  B.,  334). 

In  Yorks  v.  Peck  (14  Barb.,  647)  this  court  says :  "  In  all 
cases  of  a  joint  note  given  upon  a  joint  loan  of  money,  or  a  joint 
liability  of  any  kind,  it  will  be  presumed  it  was  intended  the 
note  should  be  several  as  well  as  joint,  and  effect  will  be  given 
to  it  according  to  that  intention."  So  in  this  case  the  under- 
taking will  be  presumed  to  be  several ;  and  in  accordance  with 
section  120  of  the  Code,  the  action  may  be  against  either  of  the 
parties  to  the  instrument. 

Judgment  for  the  plaintiff  on  the  demurrer,  with  leave  to 
defendant  to  answer.* 


CROSS  a.  SACKETT. 
New  York  Superior  Court ;   General  Term,  March,  1858. 

CERTIFICATE  OF  STOCK. — BUBBLE  COMPANY.— LIABILITY  OF  OFFI- 
CERS FOR  DECEIT. 

A  certificate  of  stock,  issued  upon  the  organization  of  a  corporation  under  the 
general  laws  of  this  State,  is  to  be  deemed  as  a  representation,  on  the  part  of 
those  issuing  it,  that  the  holder  is  entitled  to  an  interest,  proportionate  to  the 
•whole  stock,  in  a  money  capital,  or  in  property  equivalent  substantially  to  a 
money  capital,  of  the  amount  specified  as  the  capital  of  the  company. 

Parties  who  project  and  promulgate  the  scheme  of  a  joint-stock  company,  cause 
the  usual  books  to  be  opened,  allow  or  cause  the  inscription  of  a  person  as 
owner  of  an  interest  to  a  definite  amount  and  value  therein,  and  issue  certifi- 
cates of  stock  therefor,  when  the  capital  has  not  been  paid  in  fully  and  in  good 
faith — and  annex  to  the  certificate  a  written  power,  authorizing  the  transfer  at 
large  by  the  party  to  whom  the  certificate  is  issued — who  publish  false  state- 
ments, tending  to  produce  the  belief  that  the  stock  was  at  least  of  par  value, 
and  that  the  business  had  warranted  successive  dividends  from  profits,  are  liable 
directly  in  damages  in  an  action  for  deceit  brought  by  any  innocent  party  who, 
on  the  faith  of  the  public  representations  and  of  the  statements  of  the  certifi- 
cate, has  purchased  from  third  parties,  and  paid  for,  shares  of  the  stock. 

*  The  terms  imposed  by  the  order  entered  were,  service  of  answer  in  ten  days, 
and  payment  of  the  costs  in  the  cause,  including  the  trial  of  the  issue  of  law  on 
the  demurrer. 
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It  seems,  that  there  is  no  wrong  or  fraud  which  directors  of  a  joint-stock  company, 
incorporated  or  otherwise,  can  commit,  which  cannot  be  redressed  by  appro- 
priate and  adequate  remedies. 

Appeal  from  an  order  overruling  demurrer  to  complaint. 

The  action  was  against  the  defendants,  part  of  whom,  it  was 
alleged,  had  organized,  and  the  others,  it  was  alleged,  had 
united  to  carry  on,  a  bubble  company,  stock  in  which  the  plain- 
tiff had  purchased  of  a  third  party,  induced  thereto  by  the  pub- 
lic representations  made  by  the  defendants  concerning  the  com- 
pany, and  by  the  statements  of  the  certificates  of  stock  issued, 
and  by  the  fact  that  dividends  had  been  declared. 

The  facts  in  detail  are  stated  in  the  opinion  as  well  as  in  the 
complaint,  which,  as  the  action  was  of  a  peculiar  character  and 
the  pleading  was  sustained,  we  give  below.* 

°  The  allegations  of  the  complaint  were  as  follows  : 

That  on  the  13th  day  of  August,  1853,  the  defendant,  Moses  L.  Holmes,  exe- 
cuted a  certain'  instrument  in  writing,  with  no  schedules  attached  thereto,  of 
which,  and  of  the  whole  of  which,  a  copy  follows,  in  these  words : 

[Here  followed  a  copy  of  the  agreement,  the  substance  of  which  is  stated  in  the 
opinion  of  the  court.] 

and  delivered  the  said  instrument  to  the  said  parties  therein  named,  who  accepted 
the  same. 

That  on  or  about,  and  not  later  than  the  31st  day  of  August,  1853,  the  said 
defendants,  Amos  M.  Sackett,  John  D.  Maxwell,  Franklin  Osgood,  Samuel  Smith, 
Moses  L.  Holmes,  and  Henry  W.  Belcher,  being  the  same  parties  named  in  said 
instrument,  made  and  signed  an  instrument  in  writing  (with  no  schedules  attach- 
ed thereto),  in  these  words,  namely  : 

[Here  followed  a  copy  of  the  agreement  to  assign  the  first-mentioned  contract, 
in  consideration  of  the  transfer  of  150,000  shares  of  the  stock  of  the  Gold  Hill 
Mining  Company,  60,000  of  which  were  then  transferred,  and  the  remainder  to  be 
transferred  thereafter.] 

But  the  plaintiif  alleges  that  at  the  time  of  the  making  and  signing  of  the  said 
instrument  there  was  not  in  existence  any  body  corporate,  or  other  association, 
existing  under  the  name  of  The  Gold  Hill  Mining  Company,  other  than  as  is  next 
hereinafter  stated ;  and  therefore  the  plaintiff  alleges  and  charges  that  the  said 
instrument  last  above  set  forth  was  inoperative  and  void,  and  intended  only  to 
cover  the  fraudulent  and  illegal  designs  of  the  defendants  hereinafter  stated. 

That  on  the  same  thirty-firstftlay  of  August,  all  the  said  defendants  in  this 
action,  not  being  members  of  nor  composing  any  body  corporate  by  the  name  of 
the  Gold  Hill  Mining  Company,  jointly  used  and  assumed  the  name  of  the  Gold 
Hill  Mining  Company,  and  professing  to  act  as  a  body  corporate  duly  created  and 
existing,  did,  at  a  meeting  in  the  city  of  New  York,  at  which  they  were  all  pres- 
ent, jointly  assent  to  and  adopt  a  resolution  in  these  words,  namely  : 

Resolved,  That  the  Gold  Hill  Mining  Company  will  accept  the  proposition  made 
to  them  by  A.  M.  Sackett,  and  others,  purchasers  of  ^he  Gold  Hill  Mines,  per 
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The  defendants  demurred.  The  grounds  of  the  demurrer, 
which  were  specified  in  great  detail,  were  briefly  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 

contract  of  Moses  L.  Holmes,  for  the  sale  of  the  same  to  the  Gold  Hill  Mining 
Company,  and  pay  said  A.  M.  Sackett,  and  others,  as  therein  demanded. 

That  on  the  first  day  of  September,  in  the  same  year,  the  defendant,  Moses  L. 
Holmes,  made  and  signed  an  instrument  in  writing,  of  which,  and  of  the  whole 
.of  which,  the  following  is  a  copy  : 

I  do  this  day  agree  to  sell  and  convey  to  the  Gold  Hill  Mining  Company  the 
following  property,  to  wit : 

[Here  followed  an  inventory  of  certain  mining  lands,  and  leases  of  mining  lands 
and  machinery,  the  location  of  which  was  not  stated.] 

And  the  plaintiff  alleges  that  the  actual  value  of  the  property  in  said  instru- 
ments mentioned  did  not  exceed  the  sum  of  three  hundred  and  seventy-five  thou- 
sand dollars  when  wholly  unencumbered  ;  and  over  the  encumbrances  thereon,  did 
not  exceed  the  sum  of  two  hundred  and  fifty  thousand  dollars  ;  and  that  a  large 
portion  thereof  consisted  only  of  leases,  or  a  right  to  use  certain  lands  for  a  limited 
time,  for  mining  purposes. 

That,  notwithstanding  the  said  pretended  contracts,  the  said  defendants  have 
never  acquired  the  title  to  the  lands  therein  mentioned,  nor  any  part  thereof,  as 
an  association  or  corporation,  or  otherwise,  and  that  the  title  to  said  lands  then 
was,  and  now  is,  in  some  person  unknown  to  the  plaintiff,  as  trustee  thereof,  who 
holds  the  same  as  security  for  the  payment  of  the  encumbrances  thereon. 

That  on  the  same  first  day  of  September  the  said  defendants  in  this  action,  not 
being  members  of  nor  composing  any  body  corporate,  nor  being  otherwise  author- 
ized by  law,  fraudulently  and  illegally  contriving  and  intending  to  cause  it  to  be 
generally  believed  that  they  constituted  a  body  politic  and  corporate,  duly  created 
and  existing,  and  thereby  to  make  great  gains  and  unlawful  profits  in  the  carry- 
ing out  of  the  said  pretended  contracts,  and  the  disposal  of  said  property,  and 
jointly  assuming  the  name  of  The  Gold  Hill  Mining  Company,  did,  without  au- 
thority of  law,  fraudulently  design,  engrave,  and  print,  and  mutually  deliver  to 
each  other  certain  papers,  commonly  called  certificates  of  stock,  to  the  purport 
and  effect  that  the  said  The  Gold  Hill  Mining  Company  was  a  corporation  organ- 
ized under  the  general  law  of  the  State  of  New  York  (meaning  an  act  of  the  Legis- 
lature of  the  State  of  New  York,  entitled,  &c.)  :  that  the  capital  of  such  company 
consisted  of  two  hundred  thousand  shares,  of  five  dollars  each,  and  that  the 
respective  parties  in  such  certificates  mentioned  were  respectively  entitled  to  some 
interest  in  said  capital  stock  ;  but  not  stating  or  purporting  that  such  stock  con- 
sisted of  property  purchased  by  said  company,  or  that  said  certificates  were  issued 
in  payment  for  such  property  ;  that  one  such  certificate,  purporting  and  stating 
that  the  said  Amos  M.  Sackett  was  interested  in  said  pretended  capital  to  the 
extent  of  six  thousand  shares  thereof,  was  issued  and  delivered  to  and  received 
by  the  defendant,  Amos  M.  Sackett : 

[Here  followed  similar  allegations  of  the  issue  of  like  certificates  of  stock  to 
the  defendants,  Belcher,  Holmes,  Maxwell,  Samuel  Smith,  and  Osgood,  respect- 
ively.] 

That,  in  fact,  the  said  certificates,  and  each  and  every  of  the  same,  were  false, 
fraudulent,  and  deceptive  ;  inasmuch  as  there  was  no  association  or  body  corpo- 
rate organized  or  created,  under  the  general  law  aforesaid,  by  the  name  of  The 
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tion ;  that  the  injuries  alleged  were  in  their  nature  common  to 
all  the  stockholders,  and  furnished  no  ground  of  action  to  the 
plaintiff  alone ;  and  that  causes  of  action  relating  to  the  organi- 

Gold  Hill  Mining  Company,  and  inasmuch  as  the  said  The  Gold  Hill  Mining 
Company  had  not,  in  fact,  any  capital  consisting  as  in  said  certificates  stated,  nor 
any  other  capital  ;  and  the  said  persons,  in  said  certificates  respectively  mentioned, 
had  not  the  respective  interests  in  any  such  capital  as  are  in  such  certificates 
respectively  stated  and  averred  ;  and  inasmuch  as  the  said  property  pretended  to 
be  purchased,  as  aforesaid,  was  of  no  greater  value  to  said  corporation  than  the 
sum  of  two  hundred  and  fifty  thousand  dollars,  and  was  incapable  of  being 
divided  into  sixty  thousand  shares,  five  dollars  each,  being  the  number  of  shares 
thereof  falsely  purporting  to  be  represented  by  said  certificates  of  stock  ;  all  which 
matters  above  stated  the  said  defendants  in  this  action  then  well  knew.  That  on 
or  about,  and  not  before,  the  third  day  of  September,  in  the  same  year,  the  said 
defendants,  Moses  L.  Holmes,  Samuel  Smith,  and  Franklin  Osgood,  caused  to  be 
filed,  in  the  office  of  the  clerk  of  the  city  and  county  of  New  York,  a  certificate, 
duly  acknowledged  by  them  on  the  31st  day  of  August,  1853,  of  which,  and  of 
the  whole  of  which,  a  copy  follows,  in  these  words : 

[Here  followed  a  certificate  of  incorporation,  in  the  usual  form.] 
Whereby,  as  the  said  plaintiff  is  advised  and  believes,  the  said  defendants. 
Samuel  Smith,  Franklin  Osgood,  and  Moses  L.  Holmes,  became,  on  the  said  third 
day  of  September,  and  not  before,  in  fact  and  in  name,  a  body  corporate,  and  as 
such,  entitled  then  to  use,  for  the  first  time,  the  aforesaid  name  of  The  Gold  Hill 
Mining  Company  ;  and  that,  immediately  thereafter,  the  others  of  said  defendants 
in  this  action  became  and  were  associated  with  them  in  the  management,  direc- 
tion, and  control  of  the  affairs  and  business  of  said  corporation,  and  assisted  at 
and  joined  in  the  commission  of  the  several  fraudulent  acts  and  representations 
hereinafter  set  forth. 

That  no  payment  whatever  in  cash  to  the  capital  stock  of  said  corporation  was 
made  or  subscribed  for,  or  promised,  or  agreed  to  be  made  or  subscribed  for  by 
any  person  or  persons  whomsoever ;  that  the  only  cash  ever  received  by  the 
defendants,  or  by  said  .corporation,  by  way  of  contribution  to  the  capital  of  said 
corporation,  consisted  in  the  sums  hereinafter  alleged  to  have  been  received  upon 
the  fraudulent  issue  of  certificates  of  stock,  and  that  no  conveyance  of  the  said 
lands  above  mentioned,  was  ever  made  by  said  defendants,  or  by  any  other  person, 
to  said  corporation  ;  but  that  the  said  defendants,  well  knowing  the  premises,  but 
fraudulently  and  illegally  intending  and  contriving  to  dispose  of  the  said  prop- 
erty at  a  false  and  fictitious  value,  for  their  own  benefit,  as  individuals,  and  to 
cause  it  to  be  generally  believed  that  the  said  company  possessed  capital,  or  had 
property  to  the  amount  of  one  million  dollars  in  all,  and  that  the  several  parties 
in  said  certificates  named,  as  aforesaid,  had  contributed  in -cash  to  the  capital  of 
said  company  the  sum  of  three  hundred  thousand  dollars  in  all,  did  authorize, 
direct,  and  assist  the  said  Amos  M.  Sackett,  John  D.  Maxwell,  Franklin  Osgood, 
Samuel  Smith,  Moses  L.  Holmes,  and  Henry  W.  Belcher,  to  hold  said  certificates, 
and  the  pretended  shares  falsely  purporting  to  be  represented  thereby,  as  a  pay- 
ment for  said  property,  under  color  of  a  pretended  sale  thereof  to  said  corpora- 
tion, and  upon  no  other  consideration  whatever,  and  for  their  own  sole  benefit  as 
individuals,  and  as  being  true  in  fact,  and  as  truly  representing  the  extent  and 
value  of  the  respective  interests  of  the  said  parties  in  the  said  pretended  property 
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zation  of  the  company  were  improperly  united  with  those  re- 
specting its  subsequent  management,  over  which  only  a  portion 
of  the  defendants  had  any  control. 

of  said  company,  and  the  said  Amos  M.  Sackett,  John  D.  Maxwell,  Moses  L. 
Holmes,  Franklin  Osgood,  and  Henry  W.  Belcher,  did,  thereupon,  by  and  with 
the  knowledge,  consent,  and  assistance  of  others  of  the  said  defendants,  fraudu- 
lently put  in  circulation,  sell,  pledge,  and  dispose  of  the  certificates  so  fraudu- 
lently issued  and  delivered  to  them  as  aforesaid,  and  the  pretended  shares  and 
interests  purporting  to  be  represented  thereby,'  to  sundry  persons  whom  the  said 
plaintiff  is  unable  more  particularly  to  specify,  but  who,  as  he  charges,  are  well 
known  to  the  said  defendants,  and  that  for  their  own  sole  benefit,  and  without 
paying  to  said  corporation  therefor  any  sum  of  money  whatsoever. 

That  the  said  defendants,  fraudulently  and  illegally  intending  and  contriving, 
as  aforesaid,  and  also  contriving  and  intending  to  cause  it  to  be  believed  that  the 
said  Samuel  Smith  had  contributed  in  cash  to  the  capital  of  said  corporation  the 
further  sum  of  twenty  thousand  dollars,  did  also,  in  the  name  of  said  corporation, 
and  under  color  of  its  corporate  character  and  privileges,  but  in  violation  of  its 
corporate  rights  and  duties,  but  under  color  of  the  pretended  obligation  of  said 
pretended  contracts,  and  upon  no  other  consideration  whatever,  fraudulently  and 
illegally  make  and  deliver  to  the  said  Samuel  Smith,  for  his  own  use,  on  or  about 
the  ninth  day  of  September,  eighteen  hundred  and  fifty-three,  one  other  certifi- 
cate of  stock,  purporting  and  representing  that  said  corporation  was  duly  organ- 
ized under  said  general  law,  and  that  the  capital  thereof  consisted  of  two  hundred 
thousand  shares,  five  dollars  each,  and  that  the  said  Samuel  Smith  was  interested 
in  such  pretended  capital  stock  to  the  extent  of  four  thousand  shares  thereof,  and 
not  purporting  or  stating  that  said  certificate  was  issued  for  property  purchased 
by  said  corporation  :  which  last-mentioned  certificate  was  sold,  pledged,  or  other- 
wise disposed  of  by  the  said  Samuel  Smith,  for  his  own  sole  use  and  benefit,  and 
without  the  payment  to  said  company  therefor  of  any  sum  of  money  whatsoever. 

[Here  followed  similar  allegations  of  the  issue,  on  the  19th  of  September,  of 
such  certificates,  to  the  defendants,  Sackett,  Belcher,  Holmes,  Osgood,  Maxwell, 
and  S.  Smith,  respectively,  and  to  two  other  persons.] 

And  that  the  defendants  illegally  contriving  and  intending,  as  aforesaid,  and 
further  intending  and  contriving  to  cause  it  to  be  believed  that  the  said  corpora- 
tion had  received,  as  an  additional  cash  payment  to  its  capital,  the  sum  of  forty- 
four  thousand  dollars,  on  or  about  the  twenty-eighth  day  of  January,  1854,  falsely 
and  fraudulently  issued  and  delivered  to  one  John  Peters,  for  his  own  use,  one 
other  certificate  of  stock,  numbered  664,  purporting  and  representating  that  the 
said  John  Peters  was  interested  in  said  pretended  capital  stock  to  the  extent  of 
two  thousand  shares  thereof. 

[Here  followed  similar  allegations,  showing  that  issues  of  certificates  of  stock 
were  made  in  like  manner  on  that  day,  and  on  the  9th  and  18th  days  of  February, 
1854,  to  each  of  a  number  of  other  persons  named.] 

Whereas,  in  truth  and  in  fact,  and  the  defendants  well  knew  that  no  one  of  the 
said  parties  named  in  said  certificates  issued  on  the  said  twenty-eighth  day  of  Jan- 
uary, and  on  the  ninth  and  eighteenth  days  of  February,  1854,  had  paid  or  prom- 
ised, or  agreed  to  pay,  in  cash,  or  otherwise,  into  the  capital  of  said  corporation, 
more  than  the  sum  of  three  dollars  for  each  share  of  said  pretended  capital,  pur- 
porting to  be  represented  by  said  certificates  respectively  ;  and  each  of  said  cer- 
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The  cause  was  heard  at  special  term  before  Mr.  Justice  Duer, 
and  judgment  ordered  for  the  plaintiff  on  the  demurrer.  The 
defendants  appealed. 

tificates  was  an  original  certificate,  not  issued  in  lieu  of  any  other  certificate 
theretofore  issued  and  then  surrendered,  and  each  of  said  certificates  stated  and 
represented  that  the  said  The  Gold  Hill  Mining  Company  had  been  duly  organ- 
ized under  said  general  law,  with  a  capital  of  two  hundred  thousand  shares,  at 
five  dollars  each. 

And  the  plaintiff  alleges  that  no  certificates  of  stock  were  issued  by  the  said 
defendants,  prior  to  the  14th  day  of  April,  1854,  upon  any  other  consideration  to 
them  or  said  company,  or  for  any  other  stock  than  as  is  above  stated,  nor  except 
the  surrender  of  some  of  the  said  certificates. 

And  the  plaintiff  further  shows  that  it  is  the  usage  and  custom  of  corporations 
organized  under  the  said  general  law,  and  doing  business  in  the  city  of  New  York, 
to  attach  to  or  endorse  upon  certificates  of  stock  issued  by  them,  a  skeleton  form 
of  a  power  of  attorney,  for  the  purpose  of  etfabling  the  persons  to  whom  such 
certificates  are  issued,  and  their  successors  in  interest,  to  transfer  the  same,  and 
the  interest  and  share  of  such  persons  and  their  successors  respectively,  in  the 
capital  stock  of  such  companies  with  facility,  and  without  entering  every  such 
transfer  upon  the  books  of  such  companies,  or  otherwise  notifying  such  companies 
of  such  transfers  ;  and  that  it  is  also  the  usage  and  custom  of  persons  to  whom 
such  certificates  are  issued,  and  who  are  named  in  the  body  of  such  certificates,  to 
execute  such  form  of  power  of  attorney  in  due  form,  but  without  inserting  therein 
the  name  of  any  attorney  or  any  transferee  ;  but  upon  transfer  of  such  share  or 
interest,  to  deliver  the  original  certificate  received  by  such  person  or  persons  to 
the  transferee  or  successor  in  interest  of  such  person,  with  such  skeleton  form 
executed  as  aforesaid,  and  with  authority  to  insert  in  such  form  the  name  of  such 
attorney  and  transferee  as  such  transferee  himself  may  designate ;  by  means  of 
which  usage  and  custom,  shares  and  interests  in  corporations  created  by  virtue  of 
said  law  are  sold,  pledged,  and  otherwise  disposed  of,  from  hand  to  hand,  with 
great  facility,  and  for  that  reason  are  much  sought  after  for  the  purposes  of  law- 
ful traffic  and  investment,  and  have  an  enhanced  value.  That  the  said  defend- 
ants, at  the  several  times  of  issuing  and  delivering  the  said  certificates  as  afore- 
said, well  knew  the  said  usage  and  custom,  and  caused  to  be  appended  to  each  of 
said  certificates  a  skeleton  power  of  attorney  in  the  words  following  : 

[Form  of  power.] 

And  that  in  so  issuing  and  delivering  the  said  certificates,  with  such  form^  at- 
tached, the  said  defendants  knew  and  intended  that  such  certificates,  and  the 
shares  or  interests  purporting  to  be  represented  or  evidenced  thereby,  would  be- 
come and  be  easily  current  and  negotiable  as  evidences  of  property,  and  subjects 
of  traffic  from  hand  to  hand,  without  inquiry,  or  opportunity  to  examine  the 
books  or  affairs  of  the  said  The  Gold  Hill  Mining  Company. 

And  further,  the  plaintiff  alleges  that  the  said  defendants,  well  knowing  the 
premises,  and  fraudulently  and  illegally  contriving  and  intending  to  give  a  ficti- 
tious value  to  the  said  certificates,  and  to  cause  it  to  be  generally  believed  that 
they  possessed  the  said  capital  of  one  million  dollars,  and  that  shares  or  interests  in 
said  capital  were  of  great  value,  and  a  means  of  profitable  traffic  and  of  safe  invest- 
ment, did,  from  time  to  time,  publish  and  declare  in  newspapers  published  in  said 
city  of  New  York,  that  the  persons  interested  in  said  capital  were  entitled  to  divi- 
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Platt  Gerard  &  Buckley  and  Charles  O"1  Conor,  for  the  ap- 
pellants.— I.  If  defendants  obtained  stock  from  the  company 
-without  paying  for  it,  or  committed  a  breach  of  trust,  or  declared 

dends  of  money  out  of  the  profits  of  said  company's  business,  and,  in  particular, 
on  the  second  day  of  November,  eighteen  hundred  and  fifty-three,  did  cause  it  to 
be  notified  and  announced  to  the  public  at  large  that  the  directors  of  said  com- 
pany had,  on  the  said  day,  declared  a  dividend  of  two  per  cent,  from  the  business 
of  the  first  two  months,  ending  on  the  twelfth  day  of  said  November,  which  divi- 
dend was  payable  on  the  25th  day  of  the  same  month,  and,  in  accordance  with 
such  notification,  did,  on  the  26th  day  of  November,  1853,  pay  in  cash  to  sundry 
persons  interested  in  said  stock,  as  a  pretended  dividend  out  of  the  earnings  of 
said  company,  the  sum  of  fifteen  thousand  and  fifty  dollars  ;  whereas,  in  truth  and 
in  fact  the  defendants  well  knew,  and  so  the  plaintiff  alleges,  that  the  said  com- 
pany had  not  earned  or  received  as  profits  the  said  sum  so  paid  out  for  dividends* 
on  its  business  during  the  said  two  months. 

[Here  followed  similar  allegations,  showing  that  two  other  like  dividends  were 
declared.  In  respect  to  each  of  the  second  and  third  dividends  it  was  further 
alleged  that  "  a  large  part  of  said  sum  was  paid  out  of  the  capital  of  said  company, 
or  out  of  money  borrowed  for  that  purpose."] 

And  the  plaintiff  further  shows  that  on  the  fourteenth  day  of  April,  1854,  by 
means  of  the  aforesaid  false  and  fraudulent  acts,  practices,  statements,  and  repre- 
sentations of  the  said  defendants,  it  had  come  to  be  generally  believed  in  the  city 
of  New  York,  and  was  believed  by  the  plaintiff,  that  the  said  The  Gold  Hill 
Mining  Company  was  in  fact  possessed  of  property  of  at  least  one  million  dollars 
in  value,  and  that  shares  and  interests  in  such  capital  were  of  the  value  of  at 
least  five  dollars  per  share,  and  that  the  said  company  had,  since  the  organization 
thereof,  earned,  over  and  above  its  expenses,  at  least  the  sum  of  fifty  thousand 
dollars.  And  the  said  certificates  so  issued  by  the  said  defendants,  as  aforesaid, 
or  other  certificates  of  like  tenor  and  effect,  which  had  been  issued  by  the  defend- 
ants upon  the  surrender  to  them  of  some  of  the  said  original  certificates,  were, 
with  such  skeleton  powers  of  attorney  as  aforesaid,  in  circulation,  and  in  course 
of  sale,  pledge,  and  other  disposition,  in  the  city  of  New  York,  and  were  believed 
by  the  public  generally,  and  by  the  plaintiff  in  particular,  to  be  true  and  genuine 
evidences  or  representatives  of  actual  interests  in  an  existing  capital  to  the  amount 
of  one  million  dollars  ;  and  so  believing,  and  on  the  faith  and  credit  of  the  afore- 
said false  and  fraudulent  acts,  practices,  and  representations  of  the  said  defend- 
ants, of  the  falsity  and  fraud  whereof  the  said  plaintiff  was  ignorant,  the  said 
plaintiff  did,  on  the  aforesaid  14th  day  of  April,  1854,  purchase  of  one  Eichard 
Schell,  then  being  the  holder  of  one  of  the  aforesaid  original  or  substituted  certifi- 
cates, an  interest  in  the  said  capital  stock,  to  the  extent  of  one  thousand  shares 
thereof,  and  paid  therefor  the  sum  of  thirty-five  hundred  dollars,  which  the  said 
plaintiff  then  verily  believed  to  be  less  than  the  actual  value  of  the  interest  so 
purchased  by  him,  and  received  from  said  Schell  the  said  certificate  so  held  by 
him,  with  such  power  of  attorney  in  blank,  but  duly  signed  and  executed,  and 
thereto  attached  ;  which  certificate  the  plaintiff  thereupon  surrendered  to  the  said 
The  Gold  Hill  Mining  Company,  and  received  from  the  defendants  in  lieu  thereof, 
as  a  true  and  genuine  evidence  and  representative  of  the  plaintiff's  supposed 
interest  in  said  pretended  capital,  one  other  certificate,  numbered  856,  dated  April 
14,  1854,  purporting  and  representing  that  the  said  The  Gold  Hill  Mining  Com- 
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dividends  wrongfully,  the  remedy  is  an  action  by  the  company. 
(Robinson  v.  Smith,  3  Paige,  232.) 

II.  The  only  way  in  which  a  stockholder  can  proceed  for  in- 
juries thus  affecting  the  corporation  interests,  is  by  action  on 
behalf  of  himself  and  all  other  injured  stockholders,  charging 
the  officers  with  complicity  in  the  wrong  or  their  neglect  to  re- 
dress it  by  suit. 

III.  Laying  out  of  view  objections  to  the  form  of  the  plead- 
ing, and  the  want  of  any  particular  allegation  that  might  be 
supplied,  the  state  of  facts  intended  to  be  charged  would  not 
entitle  the  plaintiff  to  maintain  an  action.     Such  bubbles  are 
not  novelties.     (Lempriere's  Biog.,  tit.  John  Law ;  Ency.  Brit., 
tit.  John  Law ;  3  II.,  746  ;  Edinb.  Ed.,  1797,  tit.  Bubbles ; 

Westm.  Rev.,  vol.  46,  p.  36  ;  and  see  7  Cobbetfs  Parl.  Hist., 
658.)  The  common  law  contained  no  principles  to  make  the 
getter  up  of  such  a  company  responsible  to  a  remote  purchaser, 
with  whom  he  had  no  dealing ;  hence  the  act  of  confiscation. 
(7  CobbetVs  Parl.  Hist.,  856,  834,  832,  and  p.  827,  n.;  7  Geo.  L, 
ch.  27,  and  ch.  32),  and  the  act  of  1719,  (7  Stat.  at  Large,  308, 
§  20.)  The  existence  of  the  last-mentioned  statute,  and  the  ab- 
sence of  any  precedent  for  the  maintenance  of  a  civil  action  at 
common  law  by  a  remote  purchaser,  in  such  case,  conclusively 
establish  that  the  action  will  not  lie. 

TV.  The  cases  in  which  an  action  was  sustained  for  an  injury 
suffered  by  one  not  aimed  at  by  the  tort-feasor,  afford  no  anal- 
ogy in  support  of  the  action.  The  squib  case  (Scott  v.  Shepherd, 
2  Wm.  Bl.,  892  ;  2  Smith's  Lead.  Cos.,  210)  only  settled  that 
he  who  sets  a  destructive  physical  agent  in  motion  is  responsible 

pany  was  duly  organized,  as  aforesaid,  with  a  capital  of  two  hundred  thousand 
shares,  five  dollars  each,  and  that  said  plaintiff  was  interested  in  such  pretended 
capital  to  the  extent  of  one  thousand  shares  thereof,  and  the  said  defendants  trans- 
ferred one  thousand  shares  of  said  capital  to  the  plaintiff,  whereas,  in  fact,  the 
said  statements  and  representations  contained  in  said  certificate,  held  by  said 
Schell,  were  false,  fraudulent,  and  deceptive,  and  neither  said  Schell  nor  his  pre- 
decessor in  interest  had  contributed  to  the  capital  of  said  company  the  sum  of  five 
thousand  dollars,  either  in  cash  or  other  property,  and  the  interest  supposed  and 
pretended  to  have  been  acquired  by  the  plaintiff  was,  in  fact,  worthless.  That,  by 
means  of  said  false,  fraudulent,  and  deceptive  acts,  practices,  and  representations 
of  the  said  defendants,  the  said  plaintiff  has  sustained  damage  to  the  amount  of  six 
thousand  dollars,  for  which  sum,  with. the  costs  of  this  action,  he  demands  judg- 
ment. 

F.  N.  BANGS,  AU'yfor  PI'/. 
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to  the  party  injured  by  its  action.  Dixon  v.  Bell  (5  Maule  &  S., 
198),  Lynch  v.  Hurdin  (1  Add.  &  K,  N.  &,  29),  Thomas  v. 
Winchester  (2  Seld.,  411),  are  all  cases  of  injury  by  the  action 
of  a  destructive  physical  agent.  Nothing  is  decided  in  any  of 
those  cases  except  the  negative  of  an  irrational  alleged  distinc- 
tion, i.  e.,  that  the  active  intervention  of  a  third  party  necessarily 
shifted  the  responsibility  to  the  latter.  In  Guille  v.  Swan  (19 
Johns.,  383),  the  defendant  was  considered  as  having  requested 
the  crowd  who  caused  the  damage  to  do  the  act  from  which  the 
damage  resulted.  (1  Den.,  534 ;  4  Ib.,  467 ;  Com.  Dig.,  Action 
on  case  for  misfeasance,  A  7  ;  9  East.,  277.)  Allen  v.  Adding- 
toii  (7  Wend.,  7 ;  11  II.,  374)  and  the  case  of  the  false  open 
letter  of  recommendation,  rest  on  the  distinct  ground  that  de- 
fendant intended,  as  against  somebody,  the  precise  deceit  which 
was  the  subject  of  the  action,  the  actor  therein  being,  quoad  hoc, 
his  agent.  The  proposition  that  he  who  commits  a  deceit  on  A, 
is  responsible  for  every  injury  that  may  result  to  third  persons 
from  dealing  with  A,  who,  in  so  dealing,  are  misled  by  the  in- 
strument which  misled  A,  is  without  authority  a,nd  a  dangerous 
doctrine.  (See  Gerard  v.  Bates,  2  Ell.  <&  B.,  476 ;  Longmeed 
v.  Holliday,  6  Miff.  L.  &  Eq.,  565.) 

Y.  That  an  act  is  criminal  does  not  render  the  perpetrator 
liable  for  consequences  more  remotely  resulting  from  the  act, 
than  if  it?  was  merely  wrongful.  In  either  case  the  injury  must 
be  the  direct  and  immediate  consequence  of  the  act  (Cunning- 
ham v.  Brown,  18  Verm.,  126).  The  criminal  nature  of  the  act 
rather  impedes  than  aids  the  civil  action.  (See  Butler  v.  Kent, 
19  Johns.,  226  ;  Com.  Dig.,  Action  B,  2  ;  Ib.,  Action  on  case 
for  Nuisance,  C.)  If  A  forges  a  bond  and  sells  it  to  B,  who 
afterwards  sells  it  to  0.,  the  latter  cannot  maintain  an  action 
against  A,  either  for  the  forgery  or  the  sale  (Coleman  v.  Eiches, 
29  Eng.  L.  &  Eq.,  323,  326,  per  Williams,  J.) 

VI.  It  cannot  be  maintained  that  every  wrong  shall  be  reme^ 
diable  by  action  against  anybody  and  everybody,  who  mediately 
'or  immediately,  by  negligence,  breach  of  law,  or  any  moral 
wrong,  in  any  degree  contributed  to  produce  it.    (Com.  Dig., 
tit.  Action  B  ;  Smith  v.  Lewis,  3  Johjis.,  169 ;  Grove  v.  Bran- 
denburgh,  7  Blackf.,  234 ;  Cunningham  v.  Brown,  18  Verm., 
126  ;  Revis  v.  Smith,  36  Eng.  L.  &  Eq.,  273.) 

VII.  The  injury  cgmplained  of  is,  that  plaintiff  did  not  receive 
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the  contemplated  benefit  of  a  bargain.  The  foundation  of  the 
claim  is  contract.  It  is  settled  that  the  election  of  remedies 
given  to  a  party  injured  by  deceit  in  a  contract  shall  not  en- 
large his  right.  1.  A  sale  is  a  contract  executed  (6  Cranch,  136 ; 
17  Johns.,  215;  11  Pet.)  573).  2.  There  was  a  warranty,  at 
least  implied,  on  the  part  of  Schell,  that  the  stock  was  real  and 
full  paid.  (Williams  v.  Matthews,  3  Cow.,  252  ;  Herrick  v. 
Whitney,  15  Johns.,  24 ;  Furniss  v.  Ferguson,  15  N.  Y,  (I  E.P. 
Smithes},  440  ;  Io.,  576.)  3.  The  right  to  sue  in  tort  or  on  con- 
tract is  a  mere  choice  of  remedies.  4.  By  adopting  a  form  ex 
delicto,  plaintiff  cannot  involve  a  party  who  could  not  have  been 
charged  ex  contractu.  (Jennings  v.  Randall,  8  T.  7?.,  357 ;  Green 
•y.  Greenbank,  4  Eng.  Com.  L.,  375,  S.  C. ;  2  Marsh.,  485  ;  1 
South.,  87  ;  1  Lev.,  247  ;  Com.  Dig.,  tit.  Actkm  on  case  B  (last 
case) ;  Fanhurst  v.  Liverpool  Loan  Association,  26  Eng.  L.  c& 
Eq.,  393 ;  Price  v.  Hewett,  18  /&.,  524 ;  Yasse  v.  Smith,  1  Am. 
Lead.  Cas.,  4th  ed.,  261.) 

VIII.  In  fact  the  complaint  contains  no  allegations  of  fraud 
or  illegality.  1.  It  does  not  show  that  the  defendants  or  the 
certificates  suppressed  or  concealed  any  fact  which  ought  to 
have  been  disclosed,  or  which  the  plaintiff  could  not  have  found 
out  on  the  slightest  inquiry.  The  theory  of  the  complaint  is, 
that  the  certificates  should  have  contained  a  statement  that  they 
were  issued  on  the  purchase  of  property.  2.  The  answer  is,  that 
the  certificate  does  not  pretend  to  state  that  any  money  has  been 
paid  in ;  it  merely  states  the  number  of  shares  and  their  par 
value.  It  is  a  mere  statement  of  what  would  be  found  in  the 
certificate  of  organization.  (See  1  Rev.  Stats.,  4th  ed.,  1215, 
§  19,  1220,  §  43 ;  5  Hill.,  303.)  There  is  no  averment  of  in- 
quiry as  to  its  capital  or  basis  of  formation.  The  interest  ac- 
quired by  the  purchaser  of  a  certificate  is  simply  that  he  becomes 
entitled  to  the  proportion  of  the  assets  which  his  number  of 
shares  bears  to  the  whole  number  of  shares.  The  certificate  is 
a  mere  designation  of  the  holder's  interest,  and  does  not  purport 
to  give  him  any  money  or  representative  of  money  whatever, 
and  the  very  idea  of  a  mining  company  repels  the  idea  that  the 
capital  consists  in  money  (Angel  &  A.  on  Corp.,  §§  556,  550). 
"  Capital  stock"  does  not  mean  money,  but  whatever  is  the  basis 
for  conducting  the  business  of  the  company  (Mutual  Insurance 
Co.  of  Buffalo  v.  The  Supervisors  of  Erie,  4  Comst.,  445).  The 
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purchase  for  which  the  stock  was  issued  was  authorized  by  law 
(Laws  of  1853,  705),  and  in  pursuance  of  a  contract  which  the 
company  could  enforce.  3.  The  declaration  of  dividends,  un- 
connected with  any  affirmation  as  to  the  condition  or  prospects 
of  the  company,  is  no  representation  at  all.  The  words  in  the 
complaint,  "  fraudulently  and  illegally  contriving,"  &c.,  do  not 
import  fraud  unless  the  facts  amount  to  it.  Declaring  an  un- 
earned dividend  makes  the  officers  responsible  to  creditors,  but 
not  to  stockholders.  The  language  of  the  allegations,  in  refer- 
ence to  the  dividends,  is  very  general,  and  would  apply  even  to 
a  mere  clerical  or  other  mistake,  in  calculating  the  profit  and 
loss  of  the  company.  The  complaint  does  not  allege  that  no 
profit  was  made  or  dividend  earned,  but  only  that  the  exact 
amount  declared  was  not  earned. 

IX.  There  is  a  misjoinder  of  causes  of  action.  Those  relating 
only  to  the  organization  of  the  company,  with  which  the  defend- 
ants Wolfe  and  I.  II.  Smith  had  nothing  to  do,  are  united  with 
claims  arising  subsequently  to  the  organization,  when  they,  for 
the  first  time,  appeared  on  the  stage.  The  causes  of  action  can- 
not affect  all  the  parties  to  the  action,  under  section  167  of  the 
Code  (Wells  v.  Jewett,  11  How.  Pr.  R.,  134). 

F.  N.  Bangs  and  D.  D.  Lord,  for  the  respondents. — I.  The 
complaint  sufficiently  avers  a  loss  or  damage  to  the  plaintiff. 
(See  Pontifex  v.  Bignold,  3  Mann  &  #.,  63.) 

II.  The  means  by  which  he  was  induced  to  purchase  were 
the  affirmations  of  defendants  respecting,  not  the  value  of  the 
property,  lout  facts  on  which  the  value  depended. 

III.  The  complaint  sufficiently  connects  the  injury  with  the 
defendants'  acts  when  it  states  that  their  acts  were  committed 
with  a  fraudulent  intent,  and  induced  the  plaintiff  to  do  that 
which  was  prejudicial  to  himself.     Whether  they  were  actually 
intended  to  produce  that  effect  on  him  in  particular,  is  not  ma- 
terial.    It  is  sufficient  if  the  defendant  intending  to  injure  one 
defrauds  another.  (Williams  v.  Wood,  14  Wend.,  130  ;  Adding- 
ton  v.  Allen,  11  /&.,  374.)    The  complaint  sufficiently  alleges  a 
fraudulent  intent.     It  states  that  they  intended  to  get  the  public 
at  large  to  believe  various  things  which  were  not  true.     Benefit 
to  the  deceiver  is  not  essential  to  the  idea  of  defrauding.  (Mer- 
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ritt  v.  White,  3  Seld.,  355.)    As  to  the  technical  form  of  aver- 
ring such  intent,  see  Zabriskie  v.  Smith  (2  Kern.,  322). 

IV.  Defendants  were  not  bound  to  communicate  to  the  public 
any  information  on  the  subject  in  question  ;  but  if  they  assumed 
to  do  it  they  were  bound  to  do  it  honestly,  and  the  violation  of 
that  duty  was  a  wrong  to  all  deceived  by  it.   Such  an  act  as  theirs 
is  indictable  at  common  law  (Rex  v.  De  Beranger,  3  Maule  & 
S.,  67  ;  and  is  under  our  statute  (2  I2ev.  Stats.,  pt.  4,  ch.  1,  tit. 
4,  §8). 

V.  Such  a  fraud  as  this  is  a  cause  of  action,  unless  cases  of 
fraud  are  to  be  singularly  distinguished  from  cases  of  negligence 
or  of  violence.     (See  Thomas  v.  "Winchester,  2  Seld.,  397 ;  Scott 
v.  Shepherd,  2  Wm.  Bl.,  89  ;  Guille  v.  Swan,  19  Johns.,  381.) 
And  that,  as  to  range  of  responsibility,  fraud  stands  on  the  same 
footing  as  other  wrongful  acts,  see  Lobdell  v.  Baker  (1  Mete., 
193)  ;CBenton  v.  Pratt  (2  Wend.,  385) ;  Addington  v.  Allen  (11 
II.,  374) ;  Williams  v.  Wood  (14  II.,  130) ;  Gerhard  v.  Bates 
(20  Eng.  L.  &  Eq.,  67) ;  Taylor  v.  Ashton  (11  Mees.  &  W.,  601). 
In   this  case  the  representations  were  addressed  to  the  same 
community  in  which  the  certificates  were  issued,  and  were  in- 
tended to  deceive  every  one  who  should  see  and  act  upon  them. 

VI.  The  case  of  the  Mechanics'  Bank  v.  The  New  Haven 
Railroad  Company  (3  Kern.,  300)  is  not  applicable  here.     This 
is  an  action  against  individuals  for  a  wrong,  not  against  the  cor- 
poration on  any  assumed  contract. 

VII.  The  complaint  shows  that  the  whole  scheme  of  defend- 
ants was  a  wrong,  contrived  to  injure  and  defraud  indefinitely  ; 
and  that  such  was  its  consequence.     There  was — besides  the 
false  declaration  of  dividends — a  fraudulent  issue  of  false  certifi- 
cates for  the  purpose  of  public  traffic  and  investment :    a  re- 
liance by  the  plaintiff  on  the  statements  of  those  certificates, 
and  the  formation  of  an  erroneous  belief  founded  on  them  :  the 
fact  that  the  plaintiff  did  not  acquire  such  an  interest  as  the 
certificates  falsely  purported  to  represent,  and  such  as  he  sup- 
posed he  purchased :  the  fact  that  the  interest  purchased,  and 
the  certificate  which  represented  it,  was  absolutely  worthless. 

VIII.  It  nowhere  appears  on  the  complaint  that  the  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  were  common 
to  every  stockholder. 

IX.  There  is  no  misjoinder  of  causes  of  action.     The  acts 
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•were  all  similar,  committed  by  the  same  parties,  and  combined 
to  produce  the  injury. 

X.  The  corporation  is  not  a  necessary  party ;  a  recovery  will 
not  subject  it  to  any  payment. 

BY  THE  COUKT.* — HOFFMAN,  J. — The  complaint  contains  the 
following  statements : — 

That  on  the  13th  day  of  August,  1853,  the  defendant  Holmes 
entered  into  a  written  agreement  with  the  defendants  Sackett, 
Maxwell,  Belcher,  Osgood,  and  Samuel  Smith,  by  which  he 
sold  to  the  last-named  parties  all  the  estates,  mines,  fixtures,  and 
property  described  and  set  forth  in  a  schedule  declared  to  be 
annexed. 

The  consideration  for  this  sale  was  to  be  as  follows  : — Upon 
the  receipt  of  the  leases,  described  in  the  schedule,  and  deliv- 
ery of  the  personal  property  therein  mentioned,  $60,000  was  to 
be  paid.  On  the  20th  day^>f  September  ensuing,  upon  receipt 
of  the  deeds  of  all  the  estates  mentioned  in  the  schedule,  con- 
veying unquestionable  titles  (except  as  to  $125,000  encumbran- 
•ces),  the  further  sum  of  $91,600  was  to  be  paid,  and  thirty 
thousand  shares  of  stock  of  the  Gold  Hill  Mining  Company 
were  also  to  be  delivered  to  him. 

This  instrument  declares  that  the  Gold  Hill  Mining  Company 
was  a  company  proposed  to  be  formed  upon  the  basis  of  the 
property  therein  mentioned.  That  property  was  to  be  divided 
into,  and  represented  by,  200,000  shares,  the  par  value  to  be  five 
dollars  a  share.  Fifty  thousand  shares  were  to  be  reserved  as 
a  capital  by  the  company,  and  to  provide  for  the  payment  of  the 
$125,000  before  stated. 

Holmes,  then  the  owner  of  the  property  to  be  conveyed,  con- 
sents to  sell  the  whole  of  it  for  the  price  in  cash  of  $151,600, 
and  of  stock  to  be  given  him  in  the  proposed  company  of  thirty 
thousand  shares,  the  par  or  arbitrary  value  of  which  was  to  be 
five  dollars  a  share,  or  $150,000.  The  encumbrances  amounted 
to  $125,000. 

Taking  the  value  of  $150,000  in  stock  at  the  nominal  amount, 
the  estimate,  including  encumbrances,  was  $300,600. 

And  the  complaint  alleges  that  the  actual  value  of  the  prop- 
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erty  did  not  exceed  $375,000,  when  wholly  unencumbered,  and 
was  not  more  than  $250,000  beyond  the  encumbrances. 

On  the  20th  day  of  August,  1853,  the  defendants  Samuel 
Smith,  Osgood,  and  Holmes  executed  a  certificate  of  organiza- 
tion under  the  act  of  February  7,  1848,  for  the  formation  of  cor- 
porations for  mining,  mechanical,  and  chemical  purposes,  as 
such  act  was  amended  by  the  statute  of  June  7,  1853.  The  cer- 
tificate stated  the  corporate  name,  the  object,  the  capital,  one 
million  of  dollars,  the  duration  twenty-five  years,  and  the  num- 
ber of  shares  two  hundred  thousand.  The  trustees  for  the  first 
year  were  the  present  defendants,  except  the  defendant  Maxwell. 

This  instrument  was  acknowledged  on  the  31st  day  of  August, 
1853,  and  filed  in  the  office  of  the  clerk  of  the  county  on  the  3d 
day  of  September  of  that  year. 

On  the  31st  day  of  August,  1853,  the  defendants  Sackettr 
Maxwell,  Osgood,  Holmes,  and  S.  Smith,  executed  an  instru- 
ment by  which  they  assigned  to  the  Gold  Hill  Mining  Company 
the  contract  or  obligation  of  Holmes,  and  agreed  to  pay  Holmes 
all  the  money  stipulated  to  be  paid  to  him  in  such  contract,  ex- 
cept the  $125,000,  the  amount  of  the  old  encumbrances.  They 
also  agreed  to  deliver  to  Holmes  the  thirty  thousand  shares  of 
the  company  acknowledged  to  have  been  received,  and  ninety 
thousand  shares  to  be  delivered  on  or  before  the  20th  day  of 
September  ensuing. 

On  the  same  31st  day  of  August,  the  defendants,  acting  as  a 
corporation,  by  the  name  of  the  Gold  Hill  Mining  Company, 
accepted  and  agreed  to  the  purchase,  upon  the  terms  expressed 
in  the  foregoing  instrument. 

And  on  the  1st  day  of  September,  1853,  Holmes  executed  an 
instrument  by  which  he  agreed  to  sell  and  convey  to  the  Gold 
Hill  Mining  Company  the  property  specified.  It  consists  of  va- 
rious leases,  steam-engines,  pumps,  fixtures,  &c.,  with  certain 
parcels  of  real  estate  in  fee.  No  consideration  is  expressed  in  it. 

It  may  here  be  observed  that  the  counsel  of  the  plaintiff  has 
treated  the  case  as  if  there  had  been  a  company  completely  or- 
ganized on  the  31st  day  of  August,  although  the  certificate  was 
not  filed  until  the  1st  day  of  September. 

Pausing  at  this  stage  of  the  facts,  we  find  that  the  company 
had  become  vested  with  the  whole  of  the  estate  and  rights  of 
Holmes  and  of  the  five  other  parties,  in  the  whole  property- 
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For  this  the  company  was  bound  to  pay  one  hundred  and  fifty 
thousand  shares  of  its  stock,  taking  it  subject  to  $125,000  of  old 
encumbrances.  Holmes  had  the  personal  engagement  of  Max- 
well, Osgood,  Sackett,  Belcher,  and  S.  Smith,  to  pay  him 
$151,600  in  cash,  and  to  deliver  him  thirty  thousand  shares  of 
the  stock  of  the  company. 

Thus  the  property  which  was  to  cost  the  five  parties  $151,600 
•  in  cash  and  thirty  thousand  shares,  nominally  $150,000,  is  put 
into  the  company  at  $750,000,  nominal  value.  It  is  to  be  paid 
for  at  that  estimate,  and  by  the  issue  of  the  stock. 

The  complaint  then  states  that  certificates  were  then  printed 
and  issued  by  the  defendants,  stating  that  the  party  named  was 
entitled  to  the  specified  number  of  shares  in  the  capital  stock, 
that  such  capital  consisted  of  one  million  of  dollars,  and  the 
shares  were  two  hundred  thousand  of  five  dollars  each. 

The  complaint  further  states  the  issuing  of  shares  of  stock  to 
the  defendants  at  different  periods,  and  in  different  amounts,  in 
the  aggregate  one  hundred  and  forty-five  thousand  shares.  Cer- 
tificates were  also  issued  to  persons  other  than  the  defendants 
(except  300  to  Sackett),  to  the  amount  of  nine  thousand  three 
hundred  shares.  The  total  issue  was  therefore  154,600  shares  ; 
45,400  shares  were  reserved,  and  apparently  under  the  provision 
that  fifty  thousand  shares  were  to  be  a  capital  to  provide  for  the 
encumbrances  of  $125,000. 

The  complaint  proceeds  to  state  a  custom  in  the  city  of  New 
York,  of  attaching  a  skeleton  power  of  attorney  to  certificates 
of  stock  issued  by  such  corporations,  enabling  a  transfer  of  the 
right  to  the  stock  to  be  made  without  an  entry  on  the  books  ;  the 
knowledge  by  the  defendants  of  such  custom ;  their  attaching 
such  power  of  attorney  to  the  certificates ;  and  that  they  knew 
and  intended  that  such  certificates  would  thus  become  easily 
current  and  negotiable  as  evidences  of  property,  and  subjects 
of  traffic  from  hand  to  hand,  without  recourse  to  the  books  of 
the  company. 

Another  allegation  of  the  complaint  relates  to  a  public  dec- 
laration of  dividends  for  two  months  as  out  of  the  profits  of  the 
concern,  caused  to  be  made  and  published  by  the  defendants, 
in  order  to  give  a  fictitious  value  to  the  stock,  when*  they  well 
knew  that  the  company  had  never  received  any  such  profits ; 
.and  as  to  two  of  such  dividends,  it  is  alleged  that  a  large  part 
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of  such  dividends  was  paid  out  of  money  borrowed,  or  out  of  the- 
capital  stock. 

The  complaint  then  alleges  that  on  the  14th  day  of  April,  1854, 
by  means  of  such  false  and  fraudulent  practices  and  statements 
of  the  defendants,  it  had  become  to  be  generally  believed  in 
the  city  of  New  York,  and  was  believed  by  the  plaintiff,  that  the 
said  Gold  Hill  Mining  Company  was  in  fact  possessed  of  prop- 
erty of  at  least  one  million  of  dollars  in  value,  and  that  shares 
and  interests  therein  were  of  the  value  of  at  least  five  dollars  a 
share,  and  that  such  company  had  earned  at  least  the  sum  of 
$50,000  over  expenses ;  that  the  certificates  issued  by  the  de- 
fendants with  the  power  of  attorney  were  in  circulation  and  in 
course  of  sale,  pledge,  and  disposition,  and  were  believed  by  the 
plaintiff  to  be  true  and  genuine  evidences  or  representations  of 
actual  interest  in  a  capital  of  one  million  of  dollars ;  and  so  be- 
lieving, and  on  the  faith  and  credit  of  the  aforesaid  false  and 
fraudulent  acts  and  representations  of  the  defendants,  of  the 
falsity  and  fraud  whereof  the  plaintiff  was  ignorant,  he  did,  on 
the  14th  day  of  April,  1854,  purchase  of  one  Richard  Schell, 
then  being  the  holder  of  one  of  the  original  or  substituted  cer- 
tificates, an  interest  in  the  said  capital  stock  to  the  extent  of  one 
thousand  shares,  and  paid  therefor  the  sum  of  $3500. 

That  he  received  a  certificate  and  power  from  Schell,  which 
he  surrendered  to  the  company,  and  received  in  lieu  thereof 
from  the  defendants  another  certificate  representing  the  capital 
as  aforesaid,  and  that  the  defendants  transferred  one  thousand 
shares  to  him ;  that  the  statements  and  representations  were 
false,  and  that  the  interest  supposed  to  have  been  acquired  by 
him  was  in  fact  worthless.  That  by  means  of  such  false,  fraudu- 
lent, and  deceptive  practices  of  the  defendants,  the  said  plaintiff 
has  sustained  damage  to  the  amount  of  $6,000,  for  which  he  de- 
mands judgment. 

Such  is  the  substance  of  the  case  made  by  the  plaintiffs. 
My  first  subject  of  inquiry  shall  be,  What  did  the  certificates 
issued  by  the  defendants  in  their  corporate  name  purport  to  rep- 
resent ;  what,  under  the  statute  of  organization  ought  they  by 
law  to  have  represented  ;  and  what  was  the  truth  in  relation  to 
such  representations  ? 

The  representation  on  the  certificate,  with  its  attendant  power,, 
was,  that  the  party  named  in  it  was  entitled  to  an  interest,  pro- 
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portionate  to  the  whole  stock,  in  a  money  capital  or  in  property 
equivalent  substantially  to  a  money  capital,  of  one  million  of 
dollars.  This  is  the  statement  made  and  uttered  by  the  defendants,, 
with  an  implied  engagement  for  its  truth  upon  these  instruments. 

And  this  is  precisely  what  under  their  charter  they  were  al- 
lowed and  directed  to  represent;  and  they  could  only  comply 
with  the  acts  of  the  Legislature  when  such  was  the  representa- 
tion, and  when  it  was  true. 

Section  14  of  the  act  of  1848  (Laws  0/1848,  54,  §  14)  declared 
that  "  nothing  but  money  should  be  considered  as  payment  of 
any  part  of  the  capital  stock."  The  act  of  1853  (Laws  of  1853, 
705)  provided  "  that  the  trustees  may  purchase  mines,  manufac- 
tories, and  other  property  necessary  for  their  business,  and  issue 
stock  to  the  amount  of  the  value  thereof  in  payment  therefor, 
and  the  stock  so  issued  shall  be  taken  as  full  stock."  It  is  to  be 
reported  not  as  cash  paid  into  the  company,  but  according  to 
the  fact. 

We  accede  to  the  proposition  of  the  counsel  of  the  plaintiff, 
that  the  Legislature,  in  substituting  mines  and  other  property 
for  the  money  capital  before  prescribed,  intended  and  declared, 
that  such  property  should  have  an  actual  value  reasonably  pro- 
portionate to  the  stock  issued  to  pay  for  it.  Nothing  else  is 
consistent  with  the  honest  purposes  of  such  an  association,  and 
nothing  else  can  have  been  the  legislative  will. 

But  what  did  these  certificates  in  truth  represent?  What, 
for  example,  was  the  fact,  as  the  complaint  states  it,  as  to  the 
certificate  for  one  thousand  shares  purchased  by  the  plaintiff? 
Instead  of  an  interest  in  five  thousand  dollars  of  money  once 
contributed  and  presumed  to  exist  in  some  form  of  value,  or  in 
mines  and  property  of  an  equal  or  substantially  equal  value,  he 
got  what  he  alleges  to  be  wholly  worthless,  and  which,  upon 
any  calculation  upon  the  statements  made,  must  be  of  greatly 
inferior  value. 

We  are  bound  to  assume  the  allegations  of  this  complaint  to 
be  true,  in  all  their  reasonable  and  legal  import ;  and  if  so,  a 
case  is  presented  of  the  formation  of  a  bubble  company,  con- 
trived for  purposes  of  private  emolument,  its  authors  and  man- 
agers fraudulently  publishing  statements  tending  to  produce  the 
belief  that  the  stock  was  at  least  of  its  par  value  ;  that  its  busi- 
ness had  warranted  successive  dividends  from  profits;  that  these 
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false  and  deceptive  representations  were  made  by  the  defend- 
ants, the  authors  or  managers  of  the  scheme ;  that  they  were 
made  in  such  an  apparent  form  of  negotiability,  as  from  the 
custom  of  business  was  peculiarly  calculated  to  delude  and  to 
injure ;  and  that  a  delusion  and  injury  has  actually  been  pro- 
duced and  fallen  upon  the  plaintiff  in  consequence  of  such  acts. 

We  may  here  observe,  that  some  of  the  acts  of  fraud  are  stated 
to  have  been  performed  before  the  company  was  organized ;  and 
as  to  two  of  the  defendants,  it  is  not  said  that  they  originally 
participated  in  them.  But  as  to  the  frauds  stated  to  have  been 
subsequently  practised,  it  is  averred,  that  all  the  defendants 
acted  together,  and  did  so  well  knowing  the  premises.  This  is 
sufficient  to  render  them  responsible  by  the  adoption,  as  the 
others  are  by  their  performance,  of  the  acts. 

The  learned  counsel  of  the  defendants  has  pressed  upon  us  the 
proposition  that  such  a  suit  as  this  has  been  unknown  through 
all  periods  of  the  law,  except  when  it  was  warranted  by  the 
statute  of  George  the  1st  (cap.  18,  §  20,  1719),  consequent  upon 
the  South  Sea  Bubble.  He  insists  "  that  because  the  common 
law  afforded  no  remedy  to  the  remote  purchaser,  this  statute 
was  passed,  giving  in  the  20th  section  an  action  for  damages." 

He  has  called  our  attention  to  the  history  of  those  gigantic 
frauds,  which  have  acquired  an  immortality  of  pre-eminence 
among  the  destructive  projects  of  the  visionary  or  the  designing, 
the  Mississippi  and  South  Sea  schemes.  A  member  of  Parlia- 
ment, when  the  act  of  George  the  1st  was  discussed,  admitted, 
"  that  the  directors  could  not  be  reached  by  any  known  law,  but 
he  said  extraordinary  crimes  called  for  extraordinary  remedies. 
The  Roman  lawgivers  had  not  foreseen  the  possibility  of  a  par- 
ricide, but  as  soon  as  the  first  monster  appeared  they  found  a  law. 
The  sack  and  the  Tiber  was  his  doom."  (Lord  Ma/ion's  History, 
vol.  1,  p.  280.) 

But  I  cannot  believe  that  either  the  argument  of  the  learned 
counsel,  or  the  declamation  of  the  rhetorician  of  the  House  of 
Commons,  is  sufficient  to  stamp  the  law  of  England  with  the 
impotency  attributed  to  it.  I  consider  that  there  have  always 
been  principles  of  law,  and  tribunals  adapted  and  competent,  to 
redress  wrongs  of  this  nature. 

The  act  of  George  the  1st  was  annulled  in  the  sixth  year  of 
George  the  4th  (1825).  The  19th,  20th,  and  21st  sections  were 
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recited  and  repealed,  with  this  declaration :  "  And  whereas,  it 
is  expedient  that  so  much  of  the  above  act  as  is  above  set  forth 
should  be  repealed,  and  that  the  said  undertakings,  attempts, 
practices,  and  acts  should  be  adjudged  and  dealt  with  according 
to  the  common  law,  notwithstanding  such  act.  Therefore,"  &c. 

We  may  assume  that  the  Parliament  thought  there  was  some 
mode  of  dealing  with  such  fraudulent  practices  as  the  20th  sec- 
tion of  the  act  had  aimed  at,  according  to  the  doctrines  of  the 
common  law,  and  through  some  of  the  methods  of  redress  it  had 
supplied. 

In  the  Charitable  Corporation  v.  Sutton  (2  Atk.,  401,  1742), 
Lord  Hardwicke  announced  as  an  unquestionable  principle,  that 
a  court  of  chancery  could  give  relief  against  all  who  are  consti- 
tuted expressly  or  by  operation  of  law  trustees  or.  agents,  to 
parties  injured  by  their  acts.  It  is  true  the  corporation  itself 
there  sued  the  managers  for  a  defalcation. 

In  the  case  of  Hayes  v.  Morgan  (April,  1857),  I  had  occasion 
to  consider  the  following  authorities :  Hitchens  v.  Congreve  (4 
Buss.,  562) ;  Walburn  v.  Ingilby  (1  Mylne  <&  K,  61) ;  Foss  v. 
Harbottle  (2  Hare,  461) ;  Dodge  v.  Woolsey  (18  How.  V.  S.  It., 
33);  Benson  v.  Heathcum  (I  Y.  &  Coll.  Ch.  Cos.,  326);  and 
Robinson  v.  Smith  (3  Paige,  222). 

The  law  which  may  be  gathered  from  these  cases  is,  that 
there  is  no  wrong  or  fraud  which  directors  of  a  joint-stock  com- 
pany, incorporated  or  otherwise,  can  commit,  which  cannot  be 
redressed  by  appropriate  and  adequate  remedies.  The  first 
mode  is,  when  the  company,  in  its  corporate  name,  seeks  to  set 
aside  the  fraud,  to  reclaim  abstracted  property,  or  prevent  a  cor- 
porate loss.  Such  was  the  case  of  the  Corporation  v.  Sutton,  and 
the  rule  in  Foss  v.  Harbottle.  The  next  mode  is,  when  share- 
holders bring  an  action  for  the  same  object,  unitedly,  or  in  the 
form  which  the  court  of  chancery  permits,  of  a  bill  by  one  or 
more  on  behalf  of  themselves  and  all  others,  having  a  common 
interest.  This  right  exists  under  various  circumstances.  It 
clearly  exists  when  the  directors  or  agents,  whose  deeds  or  omis- 
sions are  impeached,  do  themselves  control  the  company,  and 
impede  the  assertion  of  a  right  in  its  own  name.  See  also  Moz- 
ley  v.  Alston  (1  Phill.  Ch.  R.,  790). 

I  may  particularly  notice  the  case  of  Walburn  v.  Ingilby. 
It  was  against  directors  of  an  unincorporated  joint-stock  com- 
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pany  by  a  holder  of  shares.  The  company  was  for  working 
mines  in  Peru.  The  advertisement  was  of  a  capital  of  £1,000,000 
in  20,000  shares  of  £50  each.  The  defendants  were  the  original 
directors,  and  still  continue  to  be  such.  The  bill  stated  various 
acts  by  which  the  property  of  the  company  was  abstracted  and 
appropriated  to  the  defendants.  It  also  set  forth  that  the  plain- 
tiff purchased,  at  various  times  from  different  persons,  2,000 
shares,  and  was  the  holder  thereof.  The  bill  was  sustained  in 
every  point  raised  against  it,  except  for  not  stating  the  manner 
in  which  the  plaintiff  had  acquired  title  to  shares  purchased 
from  others.  The  bill  showed  that  no  transfer  was  valid  with- 
out the  approval  of  the  board.  This  was  held  to  be  a  condition 
precedent  and  to  be  stated.  It  was  framed  to  get  back  money 
for  the  gerferal  fund. 

But  another  question,  and  closer  to  the  present,  arises  when 
an  individual  claims  redress  in  his  own  name,  and  solely  on  his 
own  account,  for  a  fraud  practised  by  a  trustee  or  director  of  an 
association  from  which  he  has  suffered  loss ;  when,  although  his 
claim  is  founded  precisely  upon  the  same  facts  and  relations  as 
many  others,  yet,  as  his  injury  and  loss  is  disconnected  and  pe- 
culiar, he  seeks  to  assert  his  right  alone. 

The  old  case  of  Colt  v.  Woollaston  (2  P.  Wms.,  154),  is  an  ex- 
ample of  this  character.  The  plaintiff  sought  by  his  bill  to  be 
repaid  two  sums  of  money  advanced  to  the  defendants  as  man- 
agers and  projectors  of  a  bubble  called  the  Land  Security  and 
Oil  Patent,  for  the  purpose  of  extracting  oil  out  of  radishes. 
There  were  two  plaintiffs,  and  they  purchased  six  shares  each. 
The  company  was  to  have  a  capital  of  £100,000.  The  shares  to 
be  5000,  at  £20  each.  Woollaston  bought  an  estate  for  £31,800, 
which  was  under  mortgage  for  £28,000,  and  he  was  to  be  paid 
£57,200  out  of  the  fund.  It  was  represented  by  the  defendants 
to  be  a  most  advantageous  project.  The  master  of  the  rolls  said  : 
"This  is  an  imposition,  to  propose  the  surplus  of  the  value  of  an 
estate  (which  cost  but  £31,800),  after  £85,000  charged  upon  it — 
more  than  double  its  value — as  a  security  to  the  contributors 
who  laid  out  their  money  upon  this  project ;  it  is  giving  them 
moonshine  instead  of  any  thing  real. 

"  It  is  no  objection  that  the  parties  have  their  remedy  at  law, 
and  may  bring  an  action  for  money  had  and  received ;  for  in 
case  of  fraud  a  court  of  equity  has  a  concurrent  jurisdiction  with 
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a  court  of  law."    The  decree  was  for  payment  of  the  money 
paid,  interest,  and  costs. 

In  Green  v.  Barrett  (1  Sim.,  45),  the  plaintiff  was  a  share- 
holder, and  the  defendants  were  directors  of  a  company,  called 
the  Imperial  Distillery  Company.  His  bill  was  to  recover  a  deposit 
of  £100,  which  he  had  paid  upon  twenty  shares  allotted  to  him. 
His  communications  were  with  the  secretary  and  bankers  of  the 
company.  But  a  circular  or  prospectus  had  been  issued  by  the 
directors,  on  which  he  much  relied.  The  nature  of  the  bill  is- 
thus  stated  by  the  vice-chancellor : — "  The  prospectus  of  this 
undertaking  was  published,  not  with  any  intention  to  establish  a 
company  on  the  principles  there  stated,  but  as  a  snare  to  persons 
who  might  unwarily  become  subscribers,  and  for  the  purpose  of 
enabling  the  directors  to  make  a  profit  by  the  sale  of  shares 
which  they  thought  fit  to  assume  to  themselves.  It  appears  to- 
me the  case  is  governed  by  that  of  Colt  v.  Woollaston,  and  upon 
that  authority  I  overrule  the  demurrer." 

In  Jones  v.  Garcia  Del  Rio  (1  Turner  &  7?.,  297),  where  the 
bill  proceeded  upon  similar  grounds  of  fraud,  three  persons  filed 
it  as  shareholders,  on  behalf  of  themselves  and  others,  to  have 
their  subscriptions  returned.  The  case  came  up  on  injunction, 
and  a  motion  to  dissolve  it  after  answer.  The  answer  set  up  that 
many  of  the  shareholders  who  were  in  the  same  situation  as  the 
plaintiffs,  were  content  to  abide  by  the  contracts. 

The  lord-chancellor  said — that  the  plaintiffs,  if  they  had  any 
demand  at  all,  had  each  a  demand  at  law,  and  each  a  several 
demand  in  equity ;  that  they  could  not  file  a  bill  in  behalf  of  them- 
selves and  the  other  holders  of  scrip :  as  they  were  unable  to  da 
that,  they  could  not,  having  three  distinct  demands,  file  one  bilL 

In  Blain  v.  Agar  (1  Sim.,  37 ;  2  II.,  289),  the  bill  was  by 
five  persons,  on  behalf  of  themselves  and  numerous  other  parties 
to  an  indenture,  by  which  a  large  number  of  shares  had  been 
assigned  to  the  five.  It  was  in  trust,  with  a  power  of  attorney 
to  sue ;  obviously  to  avoid  the  difficulty  of  making  all  parties. 
The  allegations  were  of  a  deceptive  prospectus,  caused  to  be 
printed  and  published  by  the  directors,  and  other  acts  of  fraud, 
in  misapplying  the  deposit  money,  &c.  The  bill  also  showed 
that  some  of  the  original  shareholders  had  transferred  their 
shares  to  others ;  and  some  of  the  former,  with  the  latter,  united 
in  the  assignment  to  the  plaintiffs. 
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The  vice-chancellor  overruled  a  demurrer  for  want  of  equity, 
but  sustained  one  ore  tenus  for  want  of  parties,  holding  that  the 
assignors  must  be  on  the  record. 

The  bill  was  then  .amended,  and  the  assignment  was  left  out, 
and  naming  three  other  shareholders  as  parties,  stating  that  they 
held  some  of  the  shares  by  the  original  purchase,  and  some  by 
transfers  made  to  them  by  other  shareholders. 

A  general  demurrer  was  taken  for  want  of  equity,  and  one 
taken  ore  tenus,  for  want  of  parties. 

The  vice-chancellor  (Shadwell)  held  that  this  was  a  case  of 
fraud  which  a  court  of  equity  could  relieve  as  well  as  a  court  of 
law,  and  cited  and  approved  of  Colt  v.  Woollaston.  He  held  that 
the  plaintiffs,  in  their  capacity  as  original  shareholders,  could  sus- 
tain the  bill,  but  not  as  purchasers  from  prior  purchasers.  An 
objection,  for  want  of  parties,  was  overruled,  the  bill  stating  that 
the  plaintiff's  did  not  know  the  names  of  the  other  shareholders. 

When  we  consider  the  arguments  of  counsel  (Mr.  Sugden),  it 
will  appear  that  the  objection  was  on  the  ground  that  the  case 
could  not  proceed  without  the  assignors  of  the  scrip  assigned 
being  brought  in,  and  upon  nothing  else. 

Lord  Brougham  is  stated  by  Mr.  Colyer  (Coll.  on  Partn., 
§  1101)  to  have  disapproved,  in  the  case  of  Thompson  v.  Paules, 
of  the  series  of  cases  I  have  cited.  I  have  searched  ineffect- 
ually for  this  decision.  It  may  well  have  been  placed  upon  the 
ground  that  this  simple  case,  even  of  a  fraud  thus  presented, 
was  not  proper  for  a  court  of  chancery,  when  the  remedy  was 
perfect  at  law. 

It  must  have  been  upon  this  ground,  or  some  ground  which 
does  not  extend  to  a  denial  of  any  redress  in  any  court.  This 
is  clear  from  his  other  decisions.  Walburn  v.  Ingilby  was  before 
him,  and  would  have  been  sustained  by  him,  as  I  consider,  but 
for  the  technical  objections  before  noticed. 

And  in  the  National  Exchange  Company  v.  Drew  (House  of 
Lords,  32  Eng.  L.  (&  Eq.,  4),  he  stated,  in  the  clearest  terms, 
that  a  deception  by  a  company,  through  its  directors,  by  repre- 
senting shares  to  be  worth  £100,  which  were  known  not  to  be 
worth  over  £50,  gave  the  right  of  action,  on  the  ground  of  a 
false  representation,  against  all  who  made  it. 

The  case  at  common  law  of  Gerhard  v.  Bates  (20  Eng.  L.  & 
Eq.,  130)  has  been  much  criticised  by  counsel. 
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The  second  count  in  that  case  was  sustained  by  the  court,  and 
when  analyzed,  it  presents  this  case  : — That  the  defendants,  and 
others  unknown,  had  formed  a  company  for  the  purpose  of 
smelting  and  refining  the  ores  of  certain  mines  in  Spain,  and 
divided  it  into  96,000  shares  of  £1  each,  out  of  which  12,000 
shares  were  to  be  appropriated  to  the  public  at  12s.  6d.  each, 
free  from  further  calls ;  that  such  12,000  shares  were  actually 
offered  to  the  public ;  that  the  defendant  was  promoter  and  man- 
aging director ;  and  being  such  on  the  day,  &c.t  intending  to 
defraud,  deceive,  and  injure  the  public,  and  to  cause  it  to  be 
publicly  advertised  and  represented  that  the  company  was  likely 
to  be  a  safe  and  profitable  undertaking,  and  also  to  deceive  the 
public  who  might  become  purchasers  of  the  said  12,000  shares, 
and  to  induce  them  to  become  such  purchasers,  falsely,  fraudu- 
lently, and  deceitfully  procured,  and  caused  it  to  be  publicly 
made  known  and  advertised,  in  and  by  a  certain  prospectus 
issued  by  the  defendant  as  such  director,  that  the  promoters  did 
not  hesitate  to  guarantee  to  the  bearers  of  the  12,000  shares  a 
minimum  dividend  of  33  per  cent,  payable  half-yearly,  to  remain 
in  force  until  the  12s.  6d.  per  share  should  be  paid.  That  the 
defendant,  by  means  of  such  false  a/)id  fraudulent  pretences  and 
representation,  after  the  making  of  the  same,  wrongfully  and 
fraudulently  induced  the  plaintiff 'to  become  the  purchaser  and 
bearer  of  2,500  of  the  said  12,000  shares,  and  that  he  paid  12s. 
6d.  for  each  share ;  that,  in  truth,  the  statement,  &c.,  was  false. 

Lord  Campbell  said  that  had  the  declaration  been,  that  the 
defendants  delivered  the  prospectus  to  the  plaintiff,  containing  the 
false  representation,  there  could  be  no  question  in  the  case.  If 
the  plaintiff  had  only  averred  further,  that  having  seen  the  pro- 
spectus he  was  induced  to  purchase  the  shares,  objection  might 
be  made  that  a  connection  did  not  sufficiently  appear  between 
the  act  of  the  plaintiff  and  the  act  of  the  defendant ;  but  the 
count  goes  on  to  aver  "that  the  defendant,  by  means  of  the  said 
false  and  fraudulent  representations,  wrongfully  and  fraudulently- 
induced  the  plaintiff  to  become  the  purchaser  and  bearer,"  &c. 

Judgment  was  given  for  the  plaintiff  on  this  count. 

I  may  observe,  that  the  inducement  to  purchase  was  a  false 
representation  of  the  defendant.  By  means  of  that  the  plaintiff 
was  deceived,  and  that  false  representation  was  contained  in  a 
prospectus  issued  by  the  defendant,  but,  as  his  lordship  impliedly 
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admits,  not  delivered  to  the  plaintiff  by  the  defendant.  It 
appears  to  me  this  means  simply,  that  the  fact  of  a  prospectus 
issued  by  the  defendant,  inducing  the  plaintiff  to  purchase,  and 
being  false  and  fraudulent,  was  enough. 

In  the  course  of  the  argument  Justice  Coleridge  said — "  It  is 
.a  continuing  representation  to  the  public,  and  amounts  to  a  rep- 
resentation to  whomsoever  shall  hold  shares." 

See,  also,  the  National  Exchange  Company  v.  Drew,  in  the 
House  of  Lords  (32  Eng.  L.  &  Eq.,  10). 

The  proposition  of  the  defendant's  counsel,  that  the  action  can 
only  exist  if  at  all  in  favor  of  one  to  whom  the  false  and  fraud- 
ulent statement  has  been  directly  made,  and  his  reasoning  to 
support  it,  is  similar  to  that  of  Justice  Selden,  in  the  Farmers' 
.and  Mechanics'  Bank  v.  The  Butchers'  &  Drovers'  Bank  (Court  of 
Appeals,  December,  1857).  He  cites  the  cases  of  Grant  v.  Nor- 
way (10  Com.  B.  R.,  665) ;  Coleman  v.  Riches  (29  Eng.  L.  & 
Eq.,  323),  and  The  Mechanics'  Bank  v.  The  New  York  &  New 
Haven  Railroad  Co.  (3  Kern.,  599).  He  says  "  they  are  plainly 
distinguishable  from  the  case  before  the  court.  In  neither  of 
these  cases  was  the  document  upon  which  the  question  arose 
negotiable.  It  was  sought  there  to  make  the  principal  respon- 
sible for  a  false  representation  of  the  agent ;  not  responsible  to 
the  person  to  whom  the  representation  was  made,  but  to  one 
with  whom  the  agent  had  no  dealings,  and  to  whom  he  had  made 
no  representation." 

But  a  great  distinction  exists  between  the  present  case  and  that 
of  the  New  Haven  Railroad  Company,  or  that  of  the  Farmers' 
•and  Mechanics'  Bank,  connected  with  the  question  of  a  trans- 
ferred responsibility.  In  each  of  these  cases  the  directors  of  the 
companies  were  wholly  innocent ;  they  were  themselves  the  vic- 
tims of  a  misplaced  confidence.  But  here  the  instrument  sent 
forth  by  the  directors  is  framed  by  themselves  :  if  it  was  false, 
the  falsehood  is  their  own,  and  the  imposition  it  produces  must 
be  treated  as  the  result  of  their  own  deceptive  practices.* 

-•"  "v 

*  Seiser  a.  Mali  (Supreme  Court,  First  District,  Special  Term,  January,  1858), 
was  an  action  against  Mali,  the  president,  and  Jewett,  the  secretary  of  the  Parker 
r  Vein  Coal  Company,  who,  it  was  alleged,  had  made  an  over-issue  of  stock,  some 
shares  of  which  the  plaintiff  had  been  induced  to  purchase.  The  complaint  stated 
the  incorporation  of  the  company,  the  number  and  par  value  of  its  shares,  and 
that,  before  a  day  named,  the  company  had  issued  certificates  for  such  stock  to 
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Grant  v.  Norway,  commented  upon  by  the  learned  justice,  is 
fully  stated  by  Justice  Bosworth  and  Justice  Comstock,  in  the 
New  Haven  Railroad  case.  There,  the  immediate  holder  of  a 
bill  of  lading  had  no  right  of  action,  the  goods  not  being  put 
on  board  the  vessel.  The  master,  as  agent  of  the  owners,  had 
not  conferred  any  right  of  action  upon  the  party  to  whom  he 
gave  the  false  bill  of  lading. 

So  in  Coleman  v.  Riches  (29  Eng.  L.  &  Eq.,  323),  the  false 

the  full  extent  of  its  capital,  which  certificates  were  outstanding  and  valid,  and 
were  in  great  demand  in  the  market;  that  defendants,  being  officers  of  the  com- 
pany, and  knowing  the  premises,  then  together  made  out,  issued,  and  sold  in  the 
market  a  great  quantity  of  paper  writings,  partly  written,  and  partly  engraved 
or  printed,  signed,  and  purporting  to  be,  and  resembling  in  all  respects,  the  origi- 
nal certificates  of  stock  lawfully  issued,  and  intended  to  be  sold  in  the  market, 
with  the  object  of  raising  money  ;  that  defendants,  by  such  sale  of  spurious  certifi- 
cates, held  out  the  false  pretence  that  purchasers  thereof  would  obtain  the  rights 
'  and  privileges  of  stockholders  in  the  company,  whereas  the  certificates  were  ut- 
terly worthless  and  void ;  that  within  a  period  named,  defendants  so  issued  and 
sold  in  the  market  128,000  shares,  and  realized  $1,300,000  ;  that,  at  various  times 
within  that  period,  the  plaintiff,  ignorant  of  the  over-issue,  bought,  in  the  market 
in  New  York  city,  spurious  certificates  for  3,000  shares,  and  paid  therefor  $19,250, 
induced  thereto  by  the  fraudulent  acts  and  pretences  of  defendants.  On  informa- 
tion and  belief,  that  all  of  the  certificates  so  purchased  by  him  were  of  the  spuri- 
ous issue,  and  sent  into  the  market  for  the  purpose  of  defrauding  any  person  into 
whose  hands  they  might  fall ;  but  that  if  any  of  them  were  genuine  they  were 
rendered  worthless  by  the  alleged  acts  of  the  defendants,  and  that  on  the  discov- 
ery of  the  over-issue,  subsequently,  the  credit  of  the  company  was  destroyed,  and 
the  certificates  of  its  stock  became  unsaleable,  except  at  nominal  prices.  Dam- 
ages were  laid  at  $19,250,  and  interest. 

Defendants  demurred. — 1.  That  the  complaint  did  not  state  facts  sufficient. 
2.  That  plaintiff 's  remedy  was  exclusively  against  the  parties  from  whom  he  pur- 
chased. 3.  That  a  cause  of  action  against  defendant,  as  officer,  for  official  mis- 
conduct, injuring  plaintiff  as  stockholder,  was  improperly  joined  with  one  for 
deceit,  and  obtaining  money  on  false  pretences.  4.  That  so  far  as  the  action  was 
based  on  official  misconduct  of  defendants,  to  the  injury  of  the  corporation  and  its 
stockholders,  the  corporation  was  a  necessary  party  plaintiff.  5.  That  for  such 
corporate  injury  the  remedy  was  for  the  corporation,  not  for  individual  stockhold- 
ers. 6.  That  so  far  as  the  action  was  for  deceit,  the  complaint  was  defective,  in 
not  stating  any  false  representations,  nor  when,  by  whom,  or  to  whom  made,  nor 
knowledge  of  their  falsity,  nor  intent  to  deceive  plaintiff. 

S.  W.  and  R.  B.  Roosevelt,  for  the  plaintiff. 
Van  Cott  and  Cady,  for  defendant  Mali. 
E.  W,  Crittenden,  for  defendant  Jewett. 

DAVIES,  J.,  before  whom  the  case  was  argued,  overruled  the  demurrer,  and  or- 
dered judgment  for  the  plaintiff.  No  written  opinion  was  rendered.  (Compare 
also  Cazneaux  a.  Mali,  Post. 
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receipt  was  given  by  Bond,  the  agent  of  the  defendant,  to  Lewis, 
and  Lewis  obtained  money  on  it  from  the  plaintiff.  It  was  a 
receipt  given  by  the  keeper  of  the  defendant's  wharf  when  the 
goods  had  not  been  received ;  and  the  plaintiff  was  defeated. 

It  is  true  Williams,  Justice,  said — Suppose  Riches  himself  had 
given  the  fraudulent  receipt,  would  that  have  constituted  a  rep- 
resentation by  Riches  to  Coleman  ? 

This  seems  to  me  the  nearest  approach  to  the  proposition,  that 
the  false  representation  of  the  principal  himself  to  one  party 
who  could  support  an  action,  is  unavailing  in  favor  of  another 
to  whom  that  party  has  transferred  fully  the  subject-matter  of 
the  action,  in  respect  to  which  the  representation  was  made. 

But  as  I  understand  the  opinion  of  the  court,  this  suggestion 
is  contradicted.  The  court  say — There  was  no  evidence  from 
which  it  could  be  inferred,  as  between  Coleman  and  Riches 
(plaintiff  and  defendant),  that  Riches  agreed  to  give  the  vendee 
of  corn,  vouchers  of  the  delivery,  on  which  the  vendee  should  act. 
Had  there  been  such  an  agreement,  it  would  have  made  the  case 
very  different,  because  Riches  then  would  have  undertaken  to 
deliver  vouchers  to  Coleman,  and  to  employ  proper  persons  to 
give  such  vouchers  to  him.  But  there  is  no  evidence  of  any 
thhiff  of  the  kind. 

o 

At  any  rate,  I  have  come  to  the  conclusion,  that  when  a  party 
projects  and  publicly  promulgates  the  scheme  of  a  joint-stock 
company ;  when  he  causes  the  usual  books  to  be  opened,  and 
allows  or  causes  the  inscription  of  a  person  as  an  owner  of  an 
interest  to  a  definite  amount  and  value  therein,  which  is  false 
within  his  own  knowledge  ;  when  he  embodies  such  false  state- 
ments in  a  certificate  of  this  right  directly  issued,  and  of  the 
same  effect  as  if  signed  by  himself;  when  he  accompanies  that 
certificate  by  a  written  power,  authorizing  a  transfer  at  large,  by 
the  party  to  whom  he  has  given  the  certificate ;  when  that  rep- 
resentation induces  an  innocent  person  to  advance  his  money ; — 
the  defendant's  own  individual  act  has  created  the  privity  of  con- 
tract which  the  cases  referred  to  appear  to  demand,  and  he 
must  be  held  responsible  to  any  one  who  has  been  deceived. 

The  representation  was  publicly  addressed  by  the  defendants 
to  all ;  was  intended  to  influence  all  who  should  become  apprised 
of  it ;  did  exercise  an  influence  upon  the  plaintiff,  one  of  the 
mass  addressed :  that  influence  has  resulted  in  his  damage ;  and 


NEW-YOKE.  273 


The  Opening  of  Albany-street. 


the  fact  embodied  in  the  representation  must  be  treated,  for  the 
present,  as  untrue,  and  as  meant  to  deceive. 

We  all  agree  that  the  order  should  be  affirmed,  with  costs. 


THE  OPENING  OF  ALBANY-STKEET. 

Supreme  Court,  First  District;  Special  Term,  February,  1858. 
PROCEEDINGS  FOR  OPENING  STREETS.* — ESTOPPEL. 

The  notice  of  application  for  the  appointment  of  commissioners  in  proceedings  to 
open  Albany-street,  in  the  city  of  New  York,  stated  the  proposed  improvement 
to  be  the  opening  of  Albany-street,  from  Broadway  to  Greenwich-street : — 
Held,  a  sufficient  statement  of  the  nature  and  extent  of  the  improvement. 

The  statute  requiring  an  affidavit  to  show  that  the  notice  was  posted  in  a  conspic- 


*  In  the  matter  of  the  Widening  of  Reade-street  (Supreme  Court,  First  District ; 
Special  Term,  December,  1857),  the  motion  of  the  corporation  counsel  for  the  con- 
firmation of  the  commissioners'  report,  was  opposed  by  a  number  of  counsel  for  va- 
rious parties  in  interest.  The  grounds  of  objection  were,  that  the  proceedings 
were  not  regular  in  form  in  the  following  respects : 

That  the  abstract  had  not  been  deposited  for  sixty  days  in  the  street  commission- 
er's office,  but  only  in  the  office  of  Mr.  Devlin.  [The  title  to  the  office  of  street 
commissioner  was  then  in  litigation  between  Mr.  Devlin  and  Mr.  Conover.] 

That  the  report  was  an  amended  report,  and  that  twenty  days'  notice  had  not 
been  given  of  its  presentation. 

That  the  commissioners  had  not  given  thirty  days'  notice,  that  parties  having 
objections  to  their  abstract  must  send  them  in  within  that  time. 

That  they  had  misled  parties  by  giving  a  notice  that  the  objections  must  be 
sent  in  within  a  time  less  than  thirty  days,  and  in  refusing  to  receive  objections 
within  thirty  days. 

The  court  decided  to  send  back  the  report  on  the  last  two  grounds  of  objection, 
and  an  order  was  entered — "  That  the  said  motion  to  confirm  the  said  report  of 
the  said  commissioners  be  and  the  same  is  hereby  denied  ;  and  that  the  said  re- 
port be  and  the  same  is  hereby  referred  back  to  the  said  commissioners  to  be  pro- 
ceeded on  according  to  law." 

In  the  matter  of  the  Widening  of  Duane-street  (Supreme  Court,  First  District ; 
Special  Term,  April,  1858),  on  the  motion  to  confirm  the  report  of  the  commis- 
sioners, counsel  for  parties  in  interest  opposed  the  confirmation,  on  the  ground, 
among  others,  that  the  abstract  had  not  been  filed  with  the  street  commissioner, 
but  with  one  Conover. 

The  court  held  the  objection  untenable,  saying  that  if  it  was  shown  that  the 
abstract  was  filed  in  the  office  of  the  street  commissioner,  the  requirements  of  the 
statute  were  carried  out. 

VOL.  VI.— 18 
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uous  place,  does  not  require  the  notice  to  specify  the  place.  It  is  enough  to 
state  that  the  notice  was  put  up,  and  that  the  place  was  conspicuous. 

On  the  application  for  the  appointment  of  commissioners,  the  power  of  the  court 
is  confined  to  two  duties :  to  ascertain  that  the  commissioners  are  proper  and 
suitable  persons,  and  to  ascertain  the  regularity  of  the  proceedings. 

A  distinction  is  to  be  observed  between  the  legislative  powers  of  a  municipal  cor- 
poration and  the  exercise  of  their  rights  over  property  belonging  to  them  ;  and 
no  act  done  by  them  in  regard  to  their  property,  can  be  set  up  as  an  estoppel 
to  restrain  them  from  acting  in  matters  which  require  legislation  for  the  inter- 
ests of  the  city. 

The  Common  Council  of  the  city  of  New  York  in  1851  passed  resolutions  for  the 
opening  of  a  street,  which  they  amended  by  resolution  in  1853,  and  under  them 
proceedings  were  commenced,  when  in  1855  they  passed  a  resolution  directing 
all  further  proceedings  to  be  stayed,  and  thereupon  the  counsel  to  the  corpora- 
tion entered  an  order  that  all  further  proceedings  be  discontinued;  and  in 
185*7,  by  resolution,  they  repealed  the  resolution  of  1855  : — Held,  that  the  reso- 
lution of  1851  as  amended  in  1853,  was  revived,  and  that  it  was  the  duty  of  the 
counsel  to  the  corporation  to  proceed  again  under  it. 

It  is  a  sufficient  objection  to  naming  a  person  as  commissioner  in  such  proceed- 
ings, that  he  has  expressed  opinions  on  a  question  arising  in  the  case  that,  if  car- 
ried out,  would  defeat  the  application. 

Application  for  appointment  of  commissioners  in  proceedings 
to  open  Albany-street,  in  the  city  of  JSTew  York. 

The  facts  sufficiently  appear  in  the  opinion. 

INGKAHAM,  J. — Several  objections  were  made  on  this  applica- 
tion to  the  regularity  of  the  proceedings,  on  account  of  alleged 
insufficiency  in  the  notice,  and  the  affidavits  of  publication  by 
posting. 

The  statute  requires  the  notice  to  state  the  nature  and  extent 
of  the  improvement.  This  is  complied  with  when  the  notice 
states  the  nature  of  the  improvement  to  be  the  opening  of  a 
street,  and  the  extent  of  it  to  be  from  Broadway  to  Greenwich- 
street.  It  is  not  necessary  in  the  notice  to  state  the  exact  dimen- 
sions of  the  ground  to  be  taken.  The  object  is  to  give  notice  to 
the  owners  of  what  the  general  character  of  the  improvement 
is,  and  how  far  it  is  to  extend :  which  was  fully  done  by  the  no- 
tice in  this  case. 

The  next  objection  was,  that  the  affidavits  to  show  that  the 
notice  was  posted  in  a  conspicuous  place,  do  not  designate  the 
place  where  such  notice  was  posted. 

The  answer  to  this  is,  that  the  law  does  not  require  that  the 
place  should  be  designated,  although  it  would  be  better  to  do 
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so  in  the  affidavit.  It  is  enough  for  the  party  making  the  affi- 
davit to  say  that  the  notice  was  put  up,  and  that  the  places  were 
•conspicuous  places,  following  the  words  of  the  statute. 

If  the  places  were  named,  the  court  might  not  be  able  to  say 
whether  the  place  where  the  notice  was  put  was  conspicuous  or 
not.  The  affidavits  in  these  particulars,  as  well  as  in  some 
others  of  minor  importance,  were  sufficient. 

Various  matters  in  regard  to  the  policy  and  expediency  of 
opening  Albany-street  have  been  eloquently  urged  upon  the 
court  by  the  counsel  for  Trinity  Church,  as  well  as  by  other 
counsel,  with  which  this  court  has  now  no  right  to  interfere. 
The  statute  confines  the  power  of  the  court,  on  the  application 
for  the  appointment  of  commissioners,  to  two  duties  ;  one  is  to 
ascertain  whether  the  commissioners  are  proper  and  suitable 
persons,  and  the  other  applies  to  the  regularity  of  the  proceed- 
ings. Further  than  this,  the  court  has  no  right  to  inquire. 
Could  we  review  the  action  of  the  Common  Council  in  regard 
to  the  policy  or  wisdom  of  opening  a  street,  we  should  possess  a 
veto  power  over  their  legislation,  which  this  court  has  no  right 
to  exercise  now. 

Upon  the  coming  in  of  the  report,  questions  may  arise  and 
be  decided  by  the  court  which  have  such  an  effect,  but  that 
can  only  be  done  after  the  assessments  are  made,  and  the  court 
are  duly  informed  as  to  who  the  parties  in  interest  are  (Embury 
v.  Cornice,  3  Comst.,  511). 

It  is  urged  that  the  corporation,  having  granted  to  Trinity 
Church  the  land  to  be  taken  in  part  for  this  street,  they  are  now 
estopped  from  taking  this  proceeding. 

I  had  occasion  to  examine  this  question  some  time  since  in  a 
case  in  which  the  right  of  the  corporation  in  this  respect  was 
involved. 

In  that  case  the  same  objection  was  taken  as  in  this  case :  my 
conclusion  was,  that  no  such  estoppel  could  exist.  A  distinc- 
tion exists  between  the  legislative  powers  of  the  Common  Coun- 
cil and  the  exercise  of  their  rights  over  property  belonging  to 
them.  No  act  done  by  them  in  regard  to  their  property  can  be 
set  up  to  restrain  them  from  acting  in  matters  which  require 
legislation  for  the  city  interests,  and  no  act  done  by  them  in  the 
former  capacity  can  deprive  them  of  the  power  of  passing  such 
laws  as  may  be  deemed  necessary  for  the  public  good. 
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This  principle  was  long  since  settled  in  the  Brick  Presbyte- 
rian Church  v.  The  City  of  New  York  (5  Cow.,  538),  and  in 
Coats  v.  The  Same  and  Stuyvesant  v.  The  Same  (7  Ib.,  585, 604), 
where  it  was  held  that  a  grant  of  land  by  the  corporation  did 
not  estop  them  from  passing  laws  by  which  that  land  would  be 
rendered  useless  for  the  purpose  of  the  grant ;  and  in  the  latter 
case  that  decision  was  applicable  to  this  grant  to  Trinity  Church. 

The  same  rule  applies  to  and  decides  this  objection  against 
the  opponents  of  this  application. 

It  is  also  urged  in  opposition  to  this  application,  that  the  res- 
olution under  which  the  application  is  made  has  been  rendered 
inoperative  by  the  action  of  the  Common  Council.  The  first 
resolution  was  passed  in  1851 .  It  was  amended  in  1853  by  ex- 
tending the  opening. to  Broadway. 

Under  those  resolutions  proceedings  were  commenced,  when 
in  1855  the  Common  Council  ordered  all  further  proceedings  to- 
be  stayed.  Upon  the  passage  of  that  resolution,  the  counsel  for 
the  corporation  entered  an  order  to  discontinue  all  proceedings 
thereon. 

It  is  not  necessary  to  discuss  the  question  whether  that  order 
was  properly  entered,  when  the  resolution  merely  directed  the 
proceedings  to  be  stayed.  The  court  undoubtedly  had  the  power 
to  permit  proceedings  to  be  discontinued  for  various  reasons  * 
and  supposing  they  had  good  reason  for  doing  so  in  this  case, 
that  discontinuance  did  not  extend  beyond  the  proceeding  itself. 
It  did  not  repeal  or  affect  the  original  resolution ;  and  when  the 
Common  Council,  by  resolution  of  1857,  repealed  the  resolution 
directing  the  counsel  to  stay  further  proceedings,  it  became  his 
duty  to  proceed  under  those  resolutions  as  originally  passed. 
The  amendment  of  the  resolution  of  1851  by  the  resolution  of 
1853,  was  a  readoption  of  that  resolution.  It  was  in  full  force 
when  the  stay  of  proceedings  was  ordered,  and  the  repeal  of 
that  stay  revived  the  resolution,  leaving  it  still  possessed  of  the 
same  vitality  that  it  had  at  its  passage. 

The  remaining  objections  made  to  the  granting  of  this  mo- 
tion rest  entirely  upon  the  merits  of  the  opening,  and  should 
have  been  presented  to  the  Common  Council,  and  not  to  the 
court.  Even  if,  as  suggested  by  the  counsel  for  Trinity  Church, 
the  opening  of  this  street  is  against  the  law  of  nature  and  the 
divine  law,  because  it  is  an  interference  with  a  public  cemetery,, 
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— if  it  be  demoralizing  to  permit  a  burying  ground  to  be  dis- 
turbed, if  compensation  cannot  be  made  for  the  dead,  whose 
bodies  are  to  be  removed  ;  still  none  of  those  reasons  are  prop- 
erly addressed  to  this  court  at  this  time. 

The  statute  limits  the  power  of  the  court.  It  gives  no  discre- 
tion to  inquire  into  other  matters,  but  confines  the  court,  as  be- 
fore stated,  merely  to  an  inquiry  as  to  the  regularity  of  the  pro- 
ceedings and  the  selection  of  the  commissioners. 

Upon  these  points  the  papers  are  sufficient. 

An  objection  taken  to  one  of  the  persons  named  by  parties 
interested,  that  he  has  expressed  opinions  on  one  of  the  questions 
.arising  in  this  case,  which,  if  carried  out,  would  entirely  defeat 
the  application,  is  not  without  weight.  Such  questions  should 
be  submitted  to  commissioners  who  have  not  become  committed 
upon  them.  I  am  therefore  prevented  from  naming  him  as  a 
-commissioner. 


GKEEN  a.  WOOD. 

New  York  Superior  Court  •   General  Term,  March,  1858. 
EXAMINATION  OF  ADVERSE  PAKTY  BEFORE  TRIAL. 

The  examination  of  an  adverse  party  before  trial,  provided  for  by  section  391  of 
the  Code,  is  a  matter  of  right,  if  claimed  by  a  party.* 

An  order  refusing  such  an  examination  is  appealable. 

Whether  the  discretion  given  to  the  judge  by  the  latter  clause  of  section  391  ex- 
tends to  any  thing  more  than  the  length  of  notice  required, — Query  ? 

If  the  judge  has  discretion  to  refuse  the  examination  before  trial,  for  good  cause 
shown,  it  is  not  good  cause  for  such  refusal  that  the  party,  sought  to  be  exam- 
ined, prefers  to  testify  at  the  trial,  and1  offers  to  stipulate  that  he  will  then  at- 
tend for  that  purpose. 

*  It  has  been  held  that  these  provisions  of  the  statutes  do  not  authorize  the 
examination  of  a  party  on  questions  arising  on  a  motion  preliminary  or  collateral 
to  the  issue  in  the  action,  Huelin  a.  Ridner  (Ante,  19). 

There  are  several  cases  which  hold  that  these  provisions  are  not  applicable  to 
actions  between  husband  and  wife.  (Consult  Pillow  «.  Bushnell,  5  Barb.,  156; 
Arborgast  a.  Arborgast,  8  Hma.  Pr.  R.,  297  ;  Smith  a.  Smith,  15  Ib.,  165;  Sweet 
«a.  Sweet,  15  11.,  169  ;  and  see  170.) 
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Appeal  from  an  order  discharging  an  order  for  the  examina- 
tion of  the  defendant  before  trial. 

This  action  was  for  assault  and  battery.  The  answer  was  a 
denial.  There  were  eleven  other  actions  pending  against  the 
same  defendant,  brought  by  different  parties,  but  all  involving 
the  same  facts.  This  cause  being  at  issue,  the  plaintiff  ob- 
tained an  order,  under  section  391  of  the  Code,  requiring  the- 
defendant  to  attend  before  one  of  the  justices  of  the  court,  and 
be  examined  before  trial. 

On  the  return-day  the  defendant  appeared  before  Mr.  Justice 
Pierrepont,  and  offering  to  stipulate  to  attend  at  the  trial  and 
be  examined  as  a  witness,  moved  that  the  order  for  the  exami- 
nation before  trial  be  discharged. 

G.  Dean,  for  the  motion,  urged  that  the  examination  required 
by  the  order  was  unnecessary  to  the  plaintiff  and  inconvenient 
to  the  defendant,  and  that  the  court  had,  under  the  last  clause 
of  section  391,  full  discretion  to  allow  or  refuse  the  examination. 

D.  D.  Field,  opposed,  contended  that  the  statute  was  impera- 
tive as  to  the  allowance  of  the  examination,  and  that  the  discre- 
tion given  to  the  court  was  only  in  respect  to  time  and  place ; 
but  that  if  requiring  the  examination  was  discretionary,  this 
case  was  a  proper  one  for  requiring  it. 

PIEREEPONT,  J.  (orally). — My  view  of  this  statute  is,  that  it  is 
left,  and  was  intended  to  be,  in  the  discretion  of  the  judge, 
whether  he  would  compel  such  an  examination  or  not ;  and  if 
that  were  left  doubtful  by  section  391  of  the  statute,  I  should 
think  the  recent  act  (which  allows  the  parties  to  be  examined 
on  their  own  behalf)  would  strengthen  this  view.  The  sole  ob- 
ject of  such  an  examination  must  be  to  get  the  thing  fairly  be- 
fore the  jury.  There  cannot  be  any  other  good  object.  Now, 
if  there  are  twelve  suits  (as  it  is  admitted),  then  each  party  has 
a  perfect  right  to  examine  the  defendant  on  each  suit.  If  the 
plaintiff  in  this  action  can  examine  him,  the  plaintiff  in  every 
other  action  can  ;  and  if  I  decide  that  one  plaintiff  can  exam- 
ine him  to-day,  and  another  should  come  up  to-morrow  with  a. 
like  motion,  it  seems  to  .me  that  such  a  decision  would  make  it: 
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necessary  to  have  him  examined  again  ;  for,  although  it  might 
be  said  he  has  been  already  examined,  the  second  plaintiff 
could  reply,  with  reason,  "  Yes,  but  I  did  not  examine  him  ;  I 
choose  to  examine  him  by  other  counsel;  I  know  facts  the  other 
plaintiff  was  not  acquainted  with,  and  I  ought  not  to  be  preju- 
diced by  his  examination."  If  so,  the  defendant  might  be 
brought  up  twelve  times  and  examined  at  length,  and  in  my 
judgment  it  would  be  oppressive.  When  they  offer  to  stipulate 
to  be  present  at  the  trial  to  be  examined  before  the  jury,  I  think 
that  is  a  good  reason  why  he  should  not  be  examined  here  twelve 
or  thirteen  times.  I  shall,  therefore,  grant  the  motion  discharg- 
ing the  order. 

From  the  order  entered  on  this  decision,  the  plaintiff  appealed 
to  the  general  term. 

D.  D.  Field,  for  the  appellant. — I.  The  plaintiff  has  the  op- 
tion of  examining  the  defendant  before  the  trial.  That  option 
is  his,  and  not  the  court's ;  and  the  court  cannot  take  it  from 
him.  The  qualification  in  section  391  applies  to  the  time,  place, 
and  manner  of  its  exercise,  and  not  to  the  right  itself.  (Leeds 
a.  Brown,  5  Abbotts'  Pr.  R.,  418.) 

II.  If  the  court  had,  however,  a  dispensing  power,  and  could 
release  the  defendant  from  the  operation  of  section  391,  "  for 
good  cause  shown,"  yet  in  this  case  .there  is  no  good  cause 
shown  for  not  examining  the  defendant.  The  rule  established 
by  the  Code  is,  that  the  plaintiff  has  a  right  to  examine  the 
defendant  before  the  trial.  This  was  introduced  because  the 
discovery,  which  could  in  most  cases  be  obtained  by  a  bill  in 
chancery,  was  abolished,  and  a  more  searching  and  comprehen- 
sive substitute  provided.  The  defendant  must  undoubtedly  show 
that  he  comes  within  a  just  exception. 

1.  The  fact  that  there  are  eleven  other  actions  pending  for 
other  outrages  perpetrated  on  the  same  occasion,  upon  eleven 
other  persons,  so  far  from  diminishing,  really  increases  the  pro- 
priety of  examining  the  defendant.  After  he  has  been  once 
examined,  if  the  court  can  relieve  him  from  a  farther  examina- 
tion, they  may  then  do  so  with  far  more  propriety  than  they 
can  do  it  now.  2.  The  defendant's  stipulation  to  attend  at  the 
trial  and  be  examined  as  a  witness  is  not  "  a  good  cause  shown." 
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If  it  be,  a  defendant  can  always  relieve  himself  from  an  exam- 
ination by  offering  a  stipulation,  and  the  statute  will  be  repealed. 

3.  The  purpose  of  the  statute  was.  not  to  make  sure  of  the  de- 
fendant's testimony  at  the  trial,  but  to  make  sure  of  it  before  the 
trial.     If  the  former  had  been  the  purpose,  the  conditional  ex- 
amination provided  by  section  390  would  have  been  sufficient. 

4.  The  stipulation  does  not  afford  any  equivalent  to  a  present 
examination.     Suppose  the  defendant  does  not  attend,  and  is 
out  of  the  State  :  what  is  the  plaintiff  to  do  ?    Is  he  to  postpone 
his  case  until  the  defendant  returns  ?     The  court  cannot  render 
judgment  against  him  for  his  non-attendance  ;  and  if  they  could, 
they  could  not  by  any  possibility  award  to  the  plaintiff  such  an 
amount  of  damages  as  he  might,  perhaps,  obtain  with  the  aid 
of  the  defendant's  testimony. 

Gilbert  Dean,  for  the  respondents. — I.  If  the  construction 
given  by  Judge  Pierrepont  to  section  391  of  the  Code  is  cor- 
rect, then  this  appeal  will  be  dismissed;  because  the  order, 
resting  in  the  discretion  of  the  officer  who  made  it,  is  not  ap- 
pealable. (Code,  §  369  ;  Seely  v.  Chittenden,  10  Barb.,  303.) 

II.  The  order  is  not  appealable,  in  any  aspect  of  the  case,  un- 
der section  349.     It  does  not  affect  a  provisional  remedy.     It 
neither  grants  nor  refuses  a  new  trial,  nor  sustains  or  overrules 
a  demurrer.     It  does  not  involve  the  merits  of  the  action.    It 
does  not  affect  a  substantial  right.    No  decision  of  a  judge  re- 
fusing to  admit  cumulative  evidence  merely  will  be  held  erro- 
neous, nor  could  any  decision  as  to  the  order  of  proof  or  the 
convenience  of  parties  or  witnesses. 

III.  The  provision  of  section  391,  as  to  the  order  to  be  made, 
"  on  good  cause  shown,"  by  the  judge,  relates  to  the  examina- 
tion, and  not  to  the  length  of  notice  of  the  time  and  pjace  of 
examination.'     1.  The  term  "otherwise"  relates  to  manner  and 
not  to  time.    2.  If  "  otherwise"  relates  to  the  notice  only,  then 
it  may  "  on  good  cause  shown"  be   dispensed  with   entirely. 
3.  The  whole  proviso  is  for  the  benefit  of  both  parties,  and  al- 
lows every  party  to  the  action  to  show  cause  why  the  examina- 
tion should  be  had  at  the  trial  or  before  it. 

IV.  Sections  390,  391,  and  392  were  designed  to  place  an  ad- 
verse party  in  the  same  situation  in  respect  to  the  right  of  the 
opposite  party  to  examine  him  as  any  other  witness. 
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V.  The  discretion  of  the  justice  who  made  this  order  was 
wisely  exercised.  Should  the  court  hold  the  section  to  render 
it  obligatory  on  the  justice  to  issue  the  order,  there  is  nothing 
to  prevent  the  defendant  being  subjected  to  a  dozen  lengthy 
prior  examinations.  The  object  of  the  section  was  merely  to 
get  the  full  evidence  before  the  jury.  As  the  defendant  had 
stipulated  to  be  present  on  the  trial,  this  object  would  be  at- 
tained without  this  examination. 

BY  THE  COURT.* — BOSWOBTH,  J. — Section  390  of  the  Code 
gives  to  either  party  to  an  action  the  right  to  compel  the  other 
party  to  be  examined,  and  to  testify  as  a  witness  either  at  the 
trial,  or  conditionally,  or  upon  commission.  This  statutory  pro- 
vision existed  before  the  Code  was  enacted  :  that  was  not  passed 
until  April  12,  1848,  and  took  effect  on  the  following  first  day 
of  July  (Laws  of  1848,  497  and  565,  §391,  and  559,  §345). 
The  first  section  of  the  act  of  December  12,  1847,  gave  to  either 
party  the  same  right  to  examine  the  other,  and  in  as  clear  terms 
as  the  Code  (2  Laws  </1847,  630,  ch.  462).  That  act  creates 
the  right  to  examine  either  party  at  the  trial,  and  provides  the 
means,  of  enforcing  its  exercise  (§§  1  and  2).  The  right  to  so 
examine  at  the  trial  was  absolute,  as  much  so  as  the  right  of 
either  party  to  examine  any  third  person  as  a  witness.  When  the 
Code  was  enacted,  section  345  (Laws  of  1848,  559,  §  345,  now 
section  391  of  the  Code)  was  superadded  to  the  provisions  of  chap- 
ter 462  of  the  Laws  of  1847.  That  section  provides  that  "  the 
examination,  instead  of  being  had  at  the  trial,  may  be  had  at 
any  time  before  the  trial,  at  the  option  of  the  party  claiming  it." 
Thus  far  the  language  of  section  391  imports  that  either  party 
has  his  election  either  to  examine  his  adversary  at  the  trial  or 
before  the  trial.  The  right  to  examine  at  the  trial  is  absolute ; 
and  the  right  given  by  section  391,  to  examine  before,  instead 
of  examining  at  the  trial,  stopping  with  the  portion  of  the  sec- 
tion already  quoted,  would  seem  to  be  equally  absolute.  The 
commissioners,  in  their  report  to  the  Legislature,  advising  this 
addition  to  the  then  existing  law,  and  alluding  to  the  act  of  1847, 
said  :  "  That  act,  however,  contemplates  the  examination  at  the 
trial  only ;  we  think  it  important  to  extend  it,  so  as  to  permit 

*  Present,  Bosworth,  Hoffman,  Woodruff,  and  Pierrepont,  JJ. 
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the  examination  to  take  place  before  the  trial,  at  the  option  of 
either  party."  They  further  observed  that  "  one  of  the  great 
benefits  to  be  expected  from  the  examination  of  the  parties  is, 
the  relief  it  will  afi'ord  to  the  rest  of  the  community  in  exempt- 
ing them,  to  a  considerable  degree,  from  attendance  as  witnesses 
to  prove  facts  which  the  parties  respectively  know,  and  ought 
never  to  dispute,  and  would  not  dispute  if  put  to  their  oaths. 
To  effect  this  object,  it  would  seem  necessary  to  permit  the  ex- 
amination beforehand,  that  the  admission  of  the  party  may  save 
the  necessity  of  a  witness."  (Chichester  -y.  Livingston,  3  Sandf.^ 
718,  719.) 

This  shows  clearly  an  intention  to  make  an  examination  prior 
to  the  trial  a  matter  of  right,  as  the  general  rule.  Section  391 
of  the  Code  further  declares  that  this  examination  may  be  had 
"  before  a  judge  of  the  court,  or  a  county  judge,  on  a  previous 
notice  to  the  party  to  be  examined,  and  to  any  other  adverse 
party,  of  at  least  five  days,  unless,  for  good  cause  shown,  the 
judge  otherwise  order."  The  words  "  unless  for  good  cause 
shown,  the  judge  otherwise  order,"  whether  construed  to  confer 
power  to  compel  a  party  to  submit  to  an  examination  on  a  no- 
tice less  than  five  days,  or  to  give  him  a  longer  period  to  prepare 
to  be  examined,  or  to  defer  it  until  the  trial,  would  affect  only 
the  question  of  the  time  of  the  examination. 

"Whenever  and  wherever  he  may  testify,  he  is  to  be  examined, 
and  is  to  testify,  subject  to  the  same  rules  of  examination,  as 
any  other  witness  (§  390).  It  has  been  intimated  in  an  opinion 
of  the  late  Mr.  Justice  Sandford,  that  on  cause  shown  a  party 
might  be  required  to  submit  to  an  examination  on  a  notice  short 
of  five  days  (Taggard  a.  Gardner,  2  Sand/.,  668,  669).  He  also 
held  that  an  examination  before  the  trial  was  designed  to  aid 
parties  in  preparing  for  trial,  irrespective  of  the  residence  of  the 
party  to  be  examined,  or  the  probability  of  his  being  able  to 
attend  the  trial  (Partin  a.  Elliott,  2  II.,  668). 

"We  think  it  a  just  construction  of  section  391  that  either 
party  has  an  absolute  right  to  examine  the  other  party  before 
the  trial,  unless  some  other  cause  is  shown  against  it  than  a 
willingness  of  the  latter  to  be  examined  at  the  trial,  coupled 
with  the  highest  moral  certainty  that  he  will  attend  at  the  trial, 
so  that  he  can  then  be  examined.  A  different  construction 

» 

would  make  it  optional  with  the  party  sought  to  be  examined, 
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whether  he  would  submit  to  be  examined  before  trial  or  not ; 
the  Code  gives  the  option  to  the  party  claiming  a  right  to  exam- 
ine the  other.  It  is  not  therefore  necessary  to  decide,  in  order 
to  dispose  of  this  appeal,  that  cause  might  not  be  shown  which 
would  justify  the  judge  in  postponing  the  examination  to  the 
trial,  and  that  this  section  does  not  confer  power  in  such  a  case 
to  so  order. 

In  the  present  case,  no  cause  is  shown  against  submitting  to 
an  examination  before  the  trial,  except  that  the  defendant  pre- 
fers to  be  examined  at  the  trial,  and  will  stipulate  to  attend,  so 
that  he  can  be  then  examined ;  and  the  further  fact,  that  eleven 
other  parties  have  brought  similar  actions  growing  out  of  the 
same  transaction.  It  is  not  obvious  why  any  one  plaintiff  should 
be  denied  the  right  to  have  an  examination  before  the  trial,  be- 
cause other  persons  have  brought  actions  against  the  same  de- 
fendant, which  are  yet  pending,  and  depend  upon  the  same  state 
of  facts.  His  examination  on  the  trial  of  one  action  would  not 
at  all  affect  the  necessity  of  examining  him  in  behalf  of  the 
plaintiffs  in  every  one  of  the  eleven  other  actions.  A  plaintiff 
may  be  unable  to  make  out  a  case  except  by  the  testimony  of 
the  defendant ;  an  examination  of  him  before  the  trial  may  pro- 
duce the  conviction  that  a  recovery  is  impossible,  and  lead  to  a 
discontinuance  of  the  action  without  a  trial.  (Cockle  a.  Under- 
wood, 3  Duer,  676,  679,  S.  C.,  1  Abbotts'  Pr.  R.,  1.) 

Presumptively,  a  defendant  cannot  be  examined  more  advan- 
tageously to  himself  at  the  trial  than  before  the  trial.  "When 
examined  before  the  trial,  the  examination,  like  the  trial,  is,  in 
this  court,  before  a  judge  of  the  court;  it  is  taken  deliberately, 
and  is  reduced  to  writing ;  and  the  party  examined  may,  as  well 
as  at  the  trial,  testify  in  his  own  behalf,  in  respect  to  any  matter 
pertinent  to  the  issue.  (Code,  §  395.)  The  examination  so  taken 
may  be  read  in  his  own  behalf,  whether  the  other  party  offers 
to  read  it  or  not.  The  examination  before  the  trial  being,  as 
the  general  rule,  a  matter  of  right,  an  order  refusing  to  permit 
it  to  be  had,  affects  a  substantial  right,  and  is  appealable. 

The  goodness  of  the  cause  shown  against  it,  and  which  may 
be  held  sufficient  to  exempt  a  party  from  testifying  before  the 
trial,  is  at  least  so  far  examinable  on  appeal  from  such  an  order, 
that  if  it  be  nothing  else  than  the  fact  of  a  purpose  to  attend  at 
the  trial,  and  a  willingness  to  be  then  examined,  it  should  be 
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held  not  enough  to  satisfy  the  requirements  of  section  391  of  the 
Code ;  for  unless  other  and  good  cause  be  shown,  the  Code  is 
imperative  that  an  examination  of  either  party,  at  the  option  of 
the  other,  may  be  had  before  the  trial. 

We  think  no  "  good  cause"  was  shown  for  not  submitting  to 
an  examination  in  this  action ;  and  that  none  being  shown,  it 
was  the  right  of  the  plaintiff  to  be  permitted  to  examine  the 
defendant,  and  that  the  order  appealed  from  must  be  reversed.* 

0  In  the  case  of  Garighe  a.  Losche  (New  York  Superior  Court ;  At  Chambers, 
October,  1857),  an  application  was  made  upon  affidavit  for  an  order  for  the  exam- 
ination of  the  plaintiff  before  trial.  The  order  asked  for,  among  other  things, 
directed  the  plaintiff  to  produce  certain  books  and  papers,  or  show  cause  why  he 
should  not  produce  them. 

Mr.  Bryan,  for  the  application. 

HOFFMAN,  J. — It  is  not  the  proper  practice  to  make  an  order  in  such  cases.  The 
notice,  specifying  the  time  and  place  of  the  examination,  and  naming  the  judge 
before  whom  it  is  to  be  had,  is  sufficient  without  an  order. 

Section  392  provides  that  the  party  to  be  examined,  as  in  the  last  section  pro- 
vided, shall  be  compelled  to  attend  in  the  same  manner  as  a  witness'who  is  to 
be  examined  Conditionally.  And  it  appears  to  be  considered  as  necessary  that  a 
summons  should  be  issued  by  the  judge,  such  as  was  issued  under  the  Revised 
Statutes,  upon  a  conditional  examination  (2  Rev.  Slats.,  393,  §  10).  The  form  of 
such  a  summons  is  to  be  found  in  the  Appendix  to  Burrill's  Practice  (3  Burr.  Pr., 
482).  Section  391  of  the  Code  seems  also  to  refer  to  such  a  proceeding,  providing 
that  the  party  shall  only  be  compelled  to  attend  in  the  county  of  his  residence, 
or  where  he  may  be  served  with  a  summons  for  his  attendance. 

Mr.  Justice  Roosevelt,  in  Bleecker  v.  Carroll  (2  Abbotts'  Pr.  R.,  82),  decides  that 
a,  subpoena  is  not  proper,  but  a  summons  is  the  proper  course,  which  is  denned 
in  the  statute  to  be  "a  requisition  under  the  hand  of  the  judge  or  officer  issuing 
the  same."  (See  also  Jarvis  v..,Clerk,  12  N.  Y.  Leg.  Obs.,  129.)  Both  the  notice, 
then,  under  section  391,  and  the  summons  under  the  Revised  Statutes,  appear 
necessary,  at  least,  to  lay  the  ground  for  a  punishment  or  process. 

In  relation  to  the  proceedings  against  a  party,  it  may  be  noticed  that  section 
392  prescribes  that  to  obtain  attendance  the  course  shall  be  such  as  in  the  case  of 
a  witness  examined  conditionally.  Section  54  of  the  Revised  Statutes  (2  Rev.  Stats. , 
401)  directs  the  mode  of  serving  a  summons  ;  section  55  prescribes  a  liability  to 
damages  and  a  forfeiture  of  $50,  and  section  56  authorizes  the  issuing  of  a  war- 
rant to  the  sheriff  by  the  judge  or  officer  to  bring  the  witness  up  to  be  examined, 
in  case  of  his  failure  to  attend.  Section  57  provides  for  the  case  of  his  refusing 
to  answer.  Other  sections  relate  to  the  form  and  nature  of  the  warrant. 

Section  394  of  the  Code,  however,  provides  that  if  the  party  refuse  to  attend 
and  testify,  he  may  be  punished  as  for  a  contempt,  and  his  complaint,  answer,  or 
reply  may  be  stricken  out. 

Thus,  then,  if  the  applicant  finds  it  most  important  to  have  the  actual  exami- 
nation, he  may  procure  the  attendance  by  the  warrant  under  the  statute  ;  if  he 
is  content  with  the  remedy  given  by  section  394,  he  may  adopt  that,  and  no 
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THE  PEOPLE  on  the  relation  of  THE  SUPERINTEND- 
ENTS OF  THE  POOR  OF  CORTLAND  COUNTY  a. 
DUELL. 

Supreme  Court,  Sixth  District;  Special  Term,  February,  1858, 
EXAMINATION  OF  PAKTY. — CERTIOKAKI. 

The  provisions  of  the  Code,  allowing  the  examination  of  parties,  have  no  applica- 
tion to  proceedings  in  courts  of  sessions. 

The  defendant,  jn  proceedings  in  a  case  of  bastardy,  cannot  be  sworn  on  his  own- 
behalf. 

A  common-law  certiorari,  to  bring  up  the  judgment  and  proceedings  in  a  case  of 
bastardy,  does  not  bring  up  for  review  the  evidence  given  on  the  trial,  nor  the 
decisions  as  to  the  admission  or  rejection  of  evidence. 

doubt  proceed  as  for  the  contempt,  and  also  have  the  pleading  stricken  out,  or 
have  either  of  these  modes  of  redress.  The  general  statute  as  to  contempts  (2 
Rev.  Stats.,  535,  §  1,  subd.  5)  covers  the  case  of  persons  summoned  as  witnesses,, 
and  refusing  to  obey  the  summons,  or  to  be  examined. 

The  counsel  has  made  it  part  of  the  order  whicb  he  submits,  that  the  party 
produce  certain  books,  &c. ,  relating  to  the  matters  in  question.  I  apprehend  that 
the  course  in  such  a  case  is  by  the  subpoena  duces  tecum.  (Jarvis  v.  Clerk,  12  N.  Y» 
Leg.  Ola.,  129.) 

The  following  summons  was  signed  by  the  judge. 

TITLE  OF  THE  CAUSE. 

By  M.  H.,  a  justice  of  the  Superior  Court,  you,.R.  G.,  are  hereby  sum- 
moned to  appear  and  attend  before  me,  at  the  special  term  (Chambers)  of  the 
Superior  Court  of  the  city  of  New  York,  at  the  City  Hall  in  said  city,  on  Mon- 
day, the  12th  day  of  October  instant,  at  10  o'clock  in  the  forenoon  of  that  day, 
to  be  examined  as  a  witness,  and  to  give  testimony  pursuant  to  the  provisions  of 
the  statute,  entitled  "  Of  taking  conditionally  the  testimony  of  witnesses  without 
this  State,"  and  to  the  390th  and  391st  sections  of  the  Code  of  Procedure,  at  the 
instance  of  the  defendant,  in  a  cause  pending  in  the  said  court  between  you  the 
said  R.  G.,  as  plaintiff,  and  P.  A.  L.,  as  defendant ;  and  in  case  of  your  refusal 
or  failure  to  attend  and  testify,  you  will  be  liable  to  be  punished  as  for  a  con- 
tempt, and  your  complaint  may  be  stricken  out. 

Witness  my  hand  this  6th  day  of  October,  in  the  year  one  thousand  eight  hun- 
dred and  fifty-seven.  M.  H., 

A  Justice  of  the  Superior  Court  of  the  City  of  New  York. 

As  to  fhe  remedy  of  the  party  claiming  the  examination,  for  the  neglect  or  re- 
fusal of  the  adverse  party  to  attend,  see  Leeds  a.  Brown  (5  Abbotts'  Pr.  R.,  418), 
in  which  case  Mr.  Justice  Roosevelt,  to  some  extent,  qualified  the  opinion  he  had 
expressed  in  Bleecker  a.  Carroll,  supra. 
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Certiorari  to  the  justices  of  Cortland  county  sessions. 

On  the  2d  day  of  April,  1857,  two  justices  of  the  peace,  of 
the  county  of  Cortland,  made  an  order  of  filiation  against  one 
Rummer,  charged  with  being  the  father  of  a  bastard  child  then 
lately  born. 

Rummer  appealed  from  the  order  to  the  Court  of  Sessions  of 
Cortland  county,  and  the  case  was  tried  on  the  4th  Monday  in 
May,  1857.  The  mother  of  the  child  was  sworn  as  a  witness 
in  behalf  of  the  superintendents,  and  testified,  amongst  other 
things,  that  Rummer  was  the  father  of  the  child.  Other  wit- 
nesses were  sworn,  and  gave  testimony  in  behalf  of  the  superin- 
tendents. 

After  they  rested,  Rummer  was  offered  as  a  witness  in  his 
own  behalf,  under  section  399  of  the  Code,  notice  thereof 
having  been  duly  given.  The  counsel  for  the  superintendents 
objected  to  his  being  examined  as  a  witness  in  his  own  behalf, 
on  the  grounds  stated  in  the  opinion  below.  The  objection  was 
overruled,  and  Rummer  was  sworn  as  a  witness  in  his  own  be- 
half, and  gave  testimony  in  the  case ;  and  testified,  amongst 
other  things,  in  substance,  that  he  was  not  the  father  of  the 
child. 

After  the  evidence  was  closed,  the  Court  of  Sessions  quashed 
the  order  of  filiation,  and  Rummer  was  discharged.  And  there- 
upon the  superintendents  sued  out  a  common-law  certiorari, 
directed  to  the  Court  of  Sessions,  to  which  a  return  was  made 
setting  forth  the  above  facts. 

Horatio  Bollard,  for  the  plaintiffs. 
M.  Goodvich,  for  the  defendant.' 

MASON,  J. — The  Court  of  Sessions  of  Cortland  county  most- 
certainly  erred,  in  allowing  the  defendant  to  be  sworn  in  this 
case. 

The  defendant,  who  is  proceeded  against  under  our  statute 
charged  with  being  the  father  of  a  bastard  child,  cannot  be 
sworn  as  a  witness  in  his  own  behalf.  The  399th  section  of  the 
Code,  as  amended  in  1857,  has  no  application  to  bastardy  pro- 
ceedings, under  our  statute. 

In  the  first  place,  the  Code  has  no  application  to  the  Court  of 
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Sessions ;  and,  in  enumerating  the  courts  to  which  it  is  to  be 
applied  as  a  code  of  procedure,  does  not  name  courts  of  sessions ; 
and  it  is  very  clear  that  it  has  no  application,  either  to  courts  of 
sessions  or  oyer  and  terminer.  But  again,  by  section  471  of  the 
Code,  it  is  provided  that  "  until  the  Legislature  shall  otherwise 
provide,  this  act  shall  not  affect  proceedings  upon  mandamus, 
prohibition,  nor  appeals  from  surrogates'  courts,  nor  any  special 
statutory  remedy  not  heretofore  obtained  lyy  action"  Now,  the 
proceedings  under  the  statute,  to  charge  the  putative  father  of  a 
bastard  child  for  its  support,  is  a  special  statutory  remedy,  not 
existing  at  common  law,  and  never  obtained  by  action.  The 
common  law  never  gave  an  action  against  the  putative  father  of 
a  bastard  child  (1  Blacks.  Com.,  458).  This  471st  section  of  the 
Code  expressly  declares,  that  the  Code  shall  not  be  applied  to 
such  a  case.  And  besides,  these  proceedings  in  bastardy  are 
quasi  criminal  {Barb.  Or.  Law,  522).  I  am  without  a  doubt 
that  the  Court  of  Sessions  erred  in  allowing  the  defendant  in  this 
case  to  swear  himself  clear  of  the  charge,  or  to  be  sworn  in  his 
own  behalf;  and  wish  we  had  the  right  to  correct  the  error  in 
this  common-law  certiorari.  But  I  am  satisfied  we  cannot.  A 
common -law  certiorari,  issued  to  bring  up  the  judgment  and 
proceedings  in  a  case  of  bastardy,  does  not  bring  up  for  review 
the  evidence  given  upon  the  trial,  nor  the  decisions  as  to  the 
admission  or  rejection  of  evidence.  (The  People  on  rel.  Ship- 
man  v.  The  Overseers  of  the  Poor  of  the  Town  of  Barton,  6 
How.  Pr.  JR.,  25  ;  The  People  on  rel.  Crandall  v.  The  Over- 
seers of  the  Poor  of  the  Town  of  Ontario,  15  JBaro.,  286 ;  Havi- 
land  v.  White,  &c.,  7  How.  Pr.  R.,  154 ;  The  People  on  rel. 
Bodine  v.  Goodwin,  1  Seld.,  568.) 

The  proceedings  must  be  affirmed,  therefore  ;  but  as  this  is  a 
common-law  certiorari,  no  costs  are  given. 
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TOTTEN  a.  MONELL. 

New  York  Common  Pleas;  General  Term,  April,  1858. 
EXAMINATION  OF  PARTIES. — REQUISITE  NOTICE. 

In  an  action  in  a  justice's  court,  the  notice  of  the  intended  examination  of  a  party, 
under  section  399  of  the  Code,  is  in  time,  if  it  is  served  within  the  required 
number  of  days  before  the  day  on  which  the  trial  actually  takes  place,  without 
reference  to  the  time  of  the  return  of  the  process. 

It  seems,  that  if  the  trial  is  had  before  the  required  number  of  days  have  elapsed, 
the  party  cannot  be  examined,  although  his  notice  was  served  at  the  commence- 
ment of  the  action. 

Appeal  from  judgment  of  the  District  Court  of  the  first  ju- 
dicial district  of  the  city  of  New  York. 

The  facts  are  sufficiently  stated  in  the  opinion. 

BY  THE  COURT. — BRADY,  J. — The  defendant  was  sued  in  the 
District  Court  for  the  first  judicial  district  of  this  city,  by  sum- 
mons issued  December  29,  1857,  which,  together  with  a  verified 
complaint,  and  a  notice  of  the  intended  examination  of  the  de- 
•fendant  in  his  own  behalf,  was  served  on  December  31, 1857, 
the  summons  being  returnable  on  January  8,  1858.  On  the 
return  day,  the  cause  was  duly  adjourned  to  January  15,  1858, 
and  no  other  notice  of  the  examination  of  the  plaintiff  was 
served. 

Upon  the  trial,  the  defendant  objected  to  the  examination  of 
the  plaintiff,  upon  the  grounds  that  the  notice  should  have  been 
served  ten  days  before  the  return  day  in  the  summons,  and  that, 
if  the  plaintiff  could  not  have  been  examined  on  that  day  under 
the  notice  served,  he  could  not  be  at  any  subsequent  period. 

The  statute  referred  to  (Code,  §  399)  provides  that  a  party 
may  be  examined  in  his  own  behalf,  the  same  as  any  other 
witness,  but  that  such  examination  shall  not  be  had  unless  ten 
days'  notice  of  such  intended  examination  shall  be  given  in 
writing  to  the  adverse  party.*  The  notice  relates  to  the  trial, 

*  By  the  amendment  of  1858,  it  is  provided,  that  in  all  other  cases  than  actions 
in  courts  of  record,  where  ten  days  notice  is  still  requisite,  the  length  of  notice 
shall  be  four  days. 
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and  not  to  the  return  of  the  process ;  and  if  the  trial  takes  place 
before  the  expiration  of  the  ten  days,  then  the  party  designing 
to  be  examined  must  lose  the  benefit  of  his  notice  and  the  sta- 
tute. The  13th  section  of  the  act  of  1857,  in  relation  to  the 
district  courts,  provides,  that  in  cases  where  neither  the  defend- 
ant nor  the  plaintiff  are  non-residents  of  the  city,  the  summons 
issued  from  such  courts  shall  be  returnable  not  more  than  twelve 
days  from  its  date,  and  must  be  served  at  least  six  days  before 
the  time  of  appearance.  This  authorizes  a  summons  returnable 
in  seven  days,  and  a  trial  on  the  return-day  may,  and  indeed 
often  does  occur.  If,  in  such  a  case,  the  plaintiff  or  defendant 
serve  a  notice  of  intended  examination,  as  prescribed  by  the 
Code,  the  examination  could  not  be  had,  inasmuch  as  the  law- 
makers have  not  provided  a  different  rule  for  courts  proceeding 
summarily  from  that  which,  in  this  respect,  applies  to  all  courts 
of  civil  jurisdiction.  Section  27  of  the  act  relating  to  the  dis- 
trict courts,  supra,  also  provides  that  when  either  plaintiff  or 
defendant  asks  for  an  adjournment  for  a  period  longer  than 
eight  days,  an  undertaking  must  be  executed,  with  sufficient 
sureties,  to  the  effect  that  the  person  so  applying  will  pay  the 
damages,  costs,  and  extra  costs,  in  case  judgment  shall  be  ren- 
dered against  him.  If  the  notice  of  intended  examination  be 
served  less  than  ten  days  before  the  day  of  appearance,  although 
served  with  the  summons,  and  a  new  notice  is  necessary  for  that 
reason,  then,  to  make  it  effective,  an  adjournment  would  be 
necessary  for  a  period  of  ten  days  at  least,  and,  to  procure  it, 
the  applicant  would  have  to  furnish  the  undertaking,  which 
would  be  required  as  heretofore  stated.  That  the  Legislature 
did  not  intend  this,  is  apparent  from  the  language  of  section 
399;  and  section  407  of  the  Code,  which  provides  that  the  time 
within  which  an  act  is  to  be  done,4  as  provided  by  the  Code, 
shall  be  computed  by  excluding  the  first  day  and  including  the 
last.  The  last  day  of  the  ten  days  is  the  day  of  the  trial,  when 
the  time  for  the  examination  of  the  party  has  arrived.  It  is  true 
that  the  summons  may  be  made  returnable  in  twelve  days  from 
the  time  it  is  issued,  but  it  is  not  indispensable  that  it  should  be 
done ;  the  party  notifying  must  take  the  chances  of  a  lapse  of 
the  proper  period  before  the  time  of  the  trial.  The  objection  to 
the  examination  of  the  plaintiff,  therefore,  was  not  well  taken, 
and  the  decision  of  the  justice  must  be  sustained. 
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Upon  the  other  questions  presented,  we  held,  on  the  argument, 
that  the  rulings  of  the  justice  were  proper ;  and  the  finding  of 
the  justice  being  sustained  by  the  evidence,  the  judgment  must 
be  affirmed. 


NICHOLS  a.  BOERUM. 

Supreme  Court,  First  District ;  Special  Term,  April,  1858. 

PLEADING. — COUNTER-CLAIM. 

When  new  matter,  set  up  in  the  answer,  merely  tends  to  show  that  the  plaintiff 
has  no  cause  of  action,  or  tends  to  defeat  his  recovery  in  whole  or  in  part,  such 
new  matter  does  not  constitute  a  counter-claim,  and  need  not  be  replied  to. 

A  reply  is  only  called  for  where  the  new  matter  constitutes  a  cause  of  action  in 
the  defendant  against  the  plaintiff  to  the  record,  independent  of  the  plaintiffs 
cause  of  action,  and  which  would  entitle  the  defendant  to  maintain  an  action 
against  the  plaintiff  if  the  plaintiff  had  brought  no  suit  against  the  defendant. 

In  an  action  against  the  maker  of  a  note,  the  defendant  answered,  setting  up  a 
failure  of  consideration,  in  that  the  goods  sold  by  the  plaintiff,  in  payment  for 
which  the  note  was  given,  were  not  of  the  quality  warrantied,  and  claimed 
damages  for  the  breach  of  warranty. 

Held,  that  the  defence  set  up  by  the  answer  did  not  constitute  a  counter-claim, 
and  required  no  reply. 

Motion  for  leave  to  put  in  a  reply. 

The  action  was  against  the  defendant  as  maker  of  a  promis- 
sory note. 

The  answer  set  up  as  a  defence,  that  the  note  was  made  by  the 
defendant  and  given  to  the  plaintiff  in  payment  for  goods  sold 
by  him  to  the  defendant,  with  a  warranty  of  their  quality,  and 
that  the  goods  were  not  of  the  quality  warranted ;  and  the  de- 
fendant claimed  damages  in  the  sum  of  five  hundred  dollars  for 
the  breach  of  the  warranty. 

On  this  state  of  the  pleadings  the  plaintiff  brought  the  action 
to  trial.  On  the  trial  at  circuit,  the  question  having  arisen 
whether  the  defence  set  up  by  the  answer  was  not  a  counter- 
claim, and  to  be  deemed  to  be  admitted  because  not  replied  to, 
the  plaintiff  obtained  an  adjournment,  to  enable  him  to  move  for 
leave  to  put  in  a  reply. 
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On  the  pleadings  and  an  affidavit  he  now  moved,  at  special 
term,  for  an  order  granting  leave  to  reply,  and  directing  the 
•cause  then  to  be  placed  on  the  special  calendar. 

Miller,  Peet  &  Nichols,  for  the  motion. 
— ,  opposed. 

DAVIES,  J. — The  question  presented  for  decision  in  this  case 
is  one  which  has  caused  much  difference  of  opinion,  and  no  in- 
considerable conflict  of  decisions. 

It  is  the  nature  or  character  of  a  counter-claim  under  sec- 
tion 150  of  the  Code,  interposed  by  the  defendant,  to  which  the 
plaintiff  is  bound  to  reply. 

In  the  present  case,  the  defendant  alleges  a  failure  of  the  con- 
sideration for  which  the  note  in  suit  was  given,  that  the  goods 
sold  were  not  of  the  quality  warrantied,  and  he  claims  damages 
by  reason  thereof  to  the  sum  of  $500. 

To  this  the  plaintiff  interposed  no  reply,  but,  in  consequence 
of  an  intimation  of  the  judge  at  the  circuit,  he  now  asks  leave 
to  reply. 

The  case  of  Lemon  a.  Trull  (13  How.  Pr.  R.,  248),  decided 
at  the  general  term  of  the  4th  district,  is  certainly  an  authority 
in  favor  of  granting  this  application.  The  point  ruled  in  that 
case  is  precisely  like  that  presented  in  this.  It  was  there  held 
that  in  an  action  to  recover  for.  the  price  of  personal  property 
sold,  an  answer  by  the  defendant  setting  up  a  breach  of  war- 
ranty in  respect  to  the  quality  of  that  property,  and  claiming  to 
recoup  to  that  extent,  is  a  counter-claim,  and  if  not  replied  to, 
will  be  considered  as  admitted  on  the  trial.  In  the  opinion  of 
the  court,  a  large  number  of  cases  are  cited  as  sustaining  this 
view.  This  case  was  decided  in  July,  1856.  . 

At  the  time  of  this  decision  the  court  could  not  have  been 
aware  of  the  opinion  of  the  Court  of  Appeals  in  the  case  of 
Vassear  a.  Livingston,  decided  in  December,  1855  (3  Kern., 
248).  In  that  case  the  plaintiff,  as  assignee  of  one  Ritchie, 
sued  the  defendant  for  engraving  four  plates  by  Ritchie  for  the 
defendant ;  and  which  he  had  done,  and  which  the  defendant 
refused  to  receive  and  pay  for,  he  having  agreed  to  pay  $200 
for  the  same. 

The  answer  set  up,  as  a  separate  defence,  that  Ritchie  had 
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agreed  to  finish  and  deliver  the  engravings  within  six  weeks 
from  April  2,  1853 ;  that  he  failed  to  perform  the  agreement ; 
and  that  the  defendant,  by  reason  of  such  failure,  had  sustained 
damages  to  the  sum  of  $200,  which  he  claimed  to  recoup  and 
set  off  against  any  claim  to  be  established  in  favor  of  the  plain- 
tiff. No  reply  was  put  in.  On  the  trial  before  Chief-justice 
Oakley,  in  the  Superior  Court,  the  defendant  moved  to  dismiss 
the  complaint  on  the  ground  that  the  answer  contained  a  coun- 
ter-claim, which,  there  being  no  reply,  was  admitted ;  and  as  the 
damages  of  the  defendant,  as  stated  in  the  answer  and  thus  ad- 
mitted, equalled  the  claim  made  by  the  plaintiff,  there  could 
not,  it  was  contended,  be  any  recovery  by  him  against  the 
defendant.  The  motion  was  denied,  and  the  defendant  ex- 
cepted. 

Denio,  Justice,  says :  "  There  is  nothing  of  a  counter-claim 
stated  in  the  answer;  and  although  the  new  matter,  if  true,  was 
very  pertinent  to  preclude  the  plaintiff  from  recovering  on  the 
demand  assigned  to  him  by  Ritchie,  it  had  no  tendency  to  show 
an  independent  cause  of  action  in  favor  of  the  defendant  against 
the  plaintiff.  *  *  *  There  the  defendant  had  no  claim 
against  the  plaintiff.  If  the  facts  were  truly  stated,  he  had 
grounds  for  defending  himself  against  the  plaintiff's  suit,  but 
none  whatever  for  an  independent  recovery  against  him.  A 
counter-claim  must  contain  the  substance  necessary  to  sustain 
an  action  on  behalf  of  the  defendant  against  the  plaintiff,  if  the 
plaintiff  had  not  sued  the  defendant" 

It  would  seem,  therefore,  to  be  settled  by  this  decision  of  the 
Court  of  Appeals,  that  when  the  new  matter  set  up  tends  to 
show  the  plaintiff  had  no  cause  of  action,  or  tends  to  defeat  his 
recovering,  in  whole  or  in  .part,  such  new  matter  need  not  be 
replied  to.  A  reply  is  only  called  for  where  the  new  matter 
constitutes  a  cause  of  action  against  the  plaintiff  to  the  record, 
independent  of  the  plaintiff's  cause  of  action,  and  which  would 
entitle  the  defendant  to  maintain  an  action  against  the  plaintiff 
if  the  plaintiff  had  brought  no  suit  against  the  defendant.  The 
rule  being  thus  definitely  settled  in  the  highest  court  of  the 
State,  it  is  quite  unnecessary  to  refer  to  or  discuss  the  conflicting 
decisions  which  have  been  made  upon  the  point  under  consid- 
eration. 

There  can  be  no  difficulty,  with  the  aid  of  this  adjudication  by 
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the  Court  of  Appeals,  in  determining  the  cases  in  which  an 
answer  setting  up  new  matter  calls  for  a  reply. 

I  think  it  proper  to  state  that  the  results  of  this  opinion  em- 
body the  views  of  my  brethren  of  this  judicial  district. 

A  reply  in  this  case  by  the  plaintiff  to  the  new  matter  set  up 
in  the  defendant's  answer,  upon  these  principles,  being  unneces- 
sary, the  motion  for  leave  to  put  it  in  is  denied  without  costs. 


JAY'S  CASE. 

Supreme  Court,  First  District;  Special  Term,  March,  1858. 
RECEIVER. — WAIVER  OF  LEAVE  TO  SUE. — FORMER  JUDGMENT. 

An  action  against  a  receiver  should  not  be  restrained  on  the  ground  that  a  former 
judgment  has  disposed  of  the  matters  involved  in  the  action  ;  but  the  receiver 
should  be  left  to  set  that  up  as  a  defence. 

Order  to  show  cause  why  proceedings  should  not  be  stayed. 

The  petitioner  applied  for  an  order  restraining  the  prosecu- 
tion of  an  action  which  had  been  commenced  against  him  as  a 
receiver  appointed  by  the  court,  and  others,  and  based  his  ap- 
plication upon  two  grounds :  Firstly,  that  the  action  had  been 
commenced  without  leave  of  court  ;  and,  secondly,  that  the 
matters  involved  in  the  action  so  commenced,  had  already  been 
passed  upon  by  the  court  in  other  proceedings. 

DAVIES,  J.  (after  disposing  of  the  first  objection  on  the  au- 
thority of  Hubbell  v.  Dana  (9  How.  Pr.  7?.,  424),  as  having 
been  waived  in  this  case). — As  to  the  second  objection,  the 
defendant  can  avail  himself  of  it  in  the  most  ample  manner,  by 
an  answer  to  the  suit  already  commenced.  Another  suit,  to  set 
it  up  affirmatively,  cannot  be  necessary.  If  true,  it  furnishes  a 
complete  and  perfect  defence  to  the  action,  and  should  properly 
be  availed  of  as  such  there. 

The  order  to  show  cause  is  therefore  discharged,  and  the  pe- 
tition for  a  stay  of  proceedings  in  that  suit  denied,  without  costs. 
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WINSLOW  a.  WINSLOW. 

Supreme  Court,  First  District ;  Special  Term,  February,  1858. 
EVIDENCE  OF  MARRIAGE. 

What  is  sufficient  evidence  of  the  solemnization  of  a  marriage  in  Ireland,  in  an 
action  to  declare  a  subsequent  marriage  nulL 

This  was  an  action  for  a  divorce.  The  parties  were  married 
in  New  York,  in  October,  1846.  This  action  was  brought  by 
the  wife  to  declare  the  marriage  null,  upon  the  ground  of  a  sub- 
sisting prior  marriage,  contracted  by  the  husband  with  one  Jane 
Alexander,  in  Ireland,  in  1842. 

The  questions  presented  were,  whether  the  prior  marriage  was 
duly  solemnized,  and  sufficiently  proved. 

DAVIES,  J. — It  appears  from  a  deposition  taken  in  the  cause, 
that  the  defendant  was  married  to  Jane  Alexander,  at  Cullen- 
wood,  New  Dublin,  Ireland,  in  1842 :  that  the  ceremony  was 
performed  in  the  presence  of  the  witness  and  his  wife,  by  the- 
Rev.  Mr.  Maguire,  a  clergyman  of  the  established  church  of 
Great  Britain  and  Ireland,  according  to  the  customary  and  pre- 
scribed forms :  that  an  entry  was  made,  in  a  book,  of  the  mar- 
riage at  the  time,  and  over  which  he  the  witness  had  no  control :. 
that  the  Rev.  Mr.  Maguire  is  now  dead  :  that  he  read  the 
marriage  ceremony  from  a  book  which  he  believes  was  a  prayer- 
book  of  the  established  church,  and  that  the  parties  married 
kneeled  down  on  the  occasion :  that  the  witness  believes  that 
Rev.  Mr.  Maguire,  who  performed  the  ceremony,  was  at  the 
time  a  regular  clergyman  of  the  established  church. 

"Was  this  a  legal  and  valid  marriage,  according  to  the  law  of 
the  place  where  it  was  performed  ?  The  general  principle  is, 
that  the  lex  loci  is  to  be  the  governing  rule  in  deciding  on  the 
validity  or  invalidity  of  all  personal  contracts.  (Ulmender  v.. 
Ulmender,  2  Clark  &  F.,  529.)  In  this  case,  Lord  Brougham 
says,  the  courts  of  the  country  where  the  question  arises,  resort 
to  the  law  of  the  country  where  the  contract  was  made,  and 
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that  a  marriage,  good  by  the  laws  of  the  country,  is  held  good  • 
in  all  others  where  the  question  of  its  validity  may  arise.  (Shel- 
ford  on  Mar.,  120,  121.) 

A  marriage  in  Ireland,  by  a  clergyman  of  the  established 
church,  is  good,  though  it  takes  place  in  a  private  room,  either 
with  or  without  any  special  license  (Smith  v.  Maxwell,  1  Carr* 
&  P.,  271 ;  \Ry.&  M.,  80  ;  Wright  v.  Elwood,  1  Curteis,  49) ;: 
and  a  marriage  by  a  dissenting  minister  in  Ireland  is  valid. 
(Shelf  ord  an  Mar.,  77.) 

On  an  indictment  for  bigamy,  the  first  marriage  being  solem- 
nized in  Londonderry,  it  was  contended  that  the  marriage  was 
illegal,  having  been  clandestinely  celebrated ;  but  the  recorder 
of  London  held  the  marriage  valid,  on  the  ground  that  as  before 
the  marriage  act  a  marriage  might  have  been  celebrated  in 
England  in  a  private  house,  and  as  it  was  only  made  necessary 
by  the  enactment  of  positive  laws  to  celebrate  it  in  a  church, 
some  law  must  be  shown  requiring  the  marriage  in  a  church  in 
Ireland,  before  the  marriage  could  be  held  illegal.  (1  Russell 
on  Crimes,  2d  ed.,  205.) 

And  as  marriages  in  Ireland  may  be  had  without  any  cele- 
bration in  facie  ecclesim,  or  in  the  presence  of  witnesses,  such 
marriages  may  be  proved  by  slenderer  evidence  than  is  requi- 
site to  the  proof  of  a  marriage  in  England.  (Sheppard  on  Mar., 
78.)  And  in  Ireland  it  is  not  requisite,  when  a  marriage  is 
celebrated  by  a  priest,  to  prove  that  he  is  in  orders ;  it  is  suf- 
ficient to  show  that  he  was  a  reputed  clerk.  (1  Lees  R.,  29.  cited. 
2  Hogg.  Cons.  R.,  401.) 

The  defendant  came  to  this  country  some  two  or  three  years 
after  his  marriage  to  Jane  Alexander,  and  two  letters  of  his  are 
produced,  in  his  handwriting,  addressed  to  his  "  darling  wife 
and  child,"  and  superscribed  Mrs.  Winslow. 

The  first  is  under  date  of  Dec.  30,  1845.  In  it  he  speaks  of 
having  received  a  letter  from  her,  inclosing  "  our  certificate  of 
marriage."  He  also  says,  that  he  had  received  information 
"  that  the  Rev.  Mr.  Maguire  received  proper  authority  for  mar- 
rying, and  consequently  your  marriage  is  legal."  In  a  subse- 
quent letter  to  his  wife,  under,  date  of  April  1,  1846,  he  says, 
"  Mr.  Pakenham  sent  me  our  certificate,  and  he  said  that,  from 
what  he  had  learned,  she  was  his  lawful  wife." 

It  seems  to  me  quite  clear  that  the  defendant  was  properly 
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married  to  Jane  Alexander  in  Ireland,  in  1841,  or  1842 ;  and 
that  the  evidence  of  such  marriage  is  conclusive. 

Jane  Alexander — or  Jane  Winslow,  as  she  became  on  this 
marriage — is  still  living,  and  was  in  court  on  the  trial  of  the 
cause,  and  identified  by  a  witness  who  had  known  her  from  her 
childhood. 

It  follows,  therefore,  that  at  the  time  of  the  pretended  mar- 
riage of  the  defendant  with  the  plaintiff,  he  was  a  married  man, 
and  could  not  lawfully  contract  such  marriage.  There  must  be 
judgment  for  the  plaintiff,  declaring  such  marriage  to  be  null 
and  void,  and  that  the  plaintiff  recover  her  costs,  to  be  adjusted. 
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Supreme  Court,  First  District ;  Special  Term,  February,  1858. 
INJUNCTION. — INTERPLEADER. — OFFICER. 

The  plaintiffs,  a  municipal  corporation,  brought  an  action  against  their  comptrol- 
ler, and  two  adversa  claimants  of  a  municipal  office  and  their  respective  ap- 
pointees, alleging  in  their  complaint  that  the  former  was  charged  by  law  with 
the  duty  of  adjusting  all  claims  against  the  corporation,  and  that  an  action  in 
the  nature  of  a  quo  warranto  was  pending  to  try  the  title  to  the  office  in  ques- 
tion, and  that  meanwhile  one  of  the  claimants  and  his  subordinates  had  brought 
actions  against  the  corporation  for  salaries  ;  and  sought  an  injunction  restraining 
the  former  from  allowing  or  paying  any  such  claims,  and  the  other  defend- 
ants from  bringing,  or  suffering  to  be  brought,  or  further  proceeding  in,  any  such 
actions  during  the  pendency  of  the  quo  warranto. 
Held,  that  the  injunction  was  properly  granted. 

Such  a  case  is  within  the  principle  of  a  bill  of  interpleader  as  heretofore  allowed  ; 
and  as  the  question  of  title  to  the  salaries  was  dependent  solely  on  the  ques- 
tion of  title  to  the  office,  which  was  then  being  litigated,  there  was  no  necessity 
that  the  plaintiffs  should  pay  or  offer  to  pay  into  court,  the  fund  or  amount  of 
the  salaries. 

Of  the  distinction  between  an  officer  de  jure  and  an  officer  de  facto.* 

Order  requiring  the  plaintiff  to  show  cause  why  a  temporary 
injunction  should  not  be  dissolved. 

The  action  was  brought  against  Flagg,  the  comptroller  of  the 

*  See  also  The  People  on  rel.  Devlin  a.  Peabody,  Ante,  228. 
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city  of  New  York,  Conover,  and  Devlin,  who  each  claimed  title 
to  the  office  of  street  commissioner  of  the  city,  and  against  the 
subordinate  officers  appointed  by  them  respectively,  to  restrain 
the  former  from  paying  and  the  others  from  collecting  or  receiv- 
ing salaries  until  the  controversy  as  to  the  title  to  the  office 
should  have  been  legally  determined. 

Upon  the  verified  complaint,  the  substance  of  which  is  stated 
in  the  opinion,  Mr.  Justice  Davies  granted  a  temporary  injunc- 
tion ;  and  the  defendant  Conover,  who  was  acting  as  street  com- 
missioner, obtained  an  order  that  the  plaintiffs  show  cause  why 
the  injunction  should  not  be  dissolved,  so  far  as  related  to 
him,  Conover,  and  clerks  appointed  by  him,  and  to  the  payment 
by  defendant  Flagg  of  salaries  due  to  them. 

D.  D.  Field,  for  the  motion. — I.  No  injunction  can  be  grant- 
ed in  an  action  of  quo  warranto  to  restrain  the  defendant  in  such 
action  from  exercising  the  office  pending  the  litigation.  That 
was  decided  in  the  case  of  The  People  a.  The  Police  Commis- 
sioners (4  Abbotts'  Pr.  7?.,  333).  The  public  interests  require 
an  office  to  be  filled,  and  whoever  holds  it  de  facto  should  be 
allowed,  for  the  sake  of  the  public,  to  execute  it  until  another 
recovers  it  from  him. 

II.  The  complaint  in  the  action  of  quo  wwranto  admits  that 
Conover  is  in  possession  of  the  office.     Being  in  possession,  it 
is  his  legal  duty  to  execute  it ;  he  cannot  execute  it  without 
subordinates ;  he  has  a  right  to  appoint  them,  and  the  city  is 
liable  for  their  compensation.    The  office  cannot  be  executed 
unless  the  subordinates  are  paid,  and  to  refuse  them  payment 
would  be  to  restrain  Conover  indirectly  from  doing  that  from 
which  it  is  plain  he  cannot  be  directly  restrained. 

III.  The  injunction  in  this  case  should  therefore  be  dissolved 
as  to  all  Conover's  subordinates,  and  as  to  Mr.  Conover  himself 
also,  because  he  cannot  recover  his  salary  without  showing  that 
he  is  rightfully  street  commissioner.     The  whole  case  turns  on 
the  principle  that  an  officer  de  facto  has  a  right,  until  his  ejec- 
tion, to  appoint  subordinates  and  perform  all  the  duties  of  said 
office.     It  is  hot  only  a  right,  but  a  legal  duty. 

R.  Busteed,  opposed. — The  injunction  was  properly  granted 
to  restrain  a  multiplication  of  suits  by  the  employees  of  the 
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street  commissioner's  office  against  the  city.  If  it  should  be 
dissolved  as  to  Conover,  it  should  be  also  as  to  Devlin.  The 
injunction  cannot  be  dissolved  without  deciding  upon  the  title 
to  this  office,  which  cannot  be  tried  in  this  collateral  manner.  ' 
The  employees  of  both  commissioners  hold  their  offices  know- 
ing the  uncertainty  of  their  tenures,  and  therefore  sympathy  for 
them  should  be  no  argument  in  favor  of  dissolving  this  injunc- 
tion. Moreover,  if  the  city  pay  all  these  salaries,  a  separate 
action  will  have  to  be  brought  to  recover  them  back  if  it  be  de- 
cided that  the  titles  of  the  various  subordinates,  either  of  Con- 
over  or  Devlin,  are  bad.  It  may  be  impossible  so  to  recover 
them ;  and  thus  the  injunction  asked  for  is  the  only  practical 
means  of  protecting  the  city. 

SUTHERLAND,  J. — It  appeal's  to  me  that  the  case  of  the  plain- 
tiffs, as  stated  in  their  verified  complaint,  comes  fairly  within 
the  principle  upon  which  bills  of  interpleader  have  been  here- 
tofore allowed. 

The  defendants,  Conover  and  Devlin,  both  claim  to  be  the 
street  commissioner  of  the  city  of  New  York  at  the  same  time, 
— the  one  by  appointment  from  the  governor  of  the  State,  the 
other  by  appointment  from  the  mayor  and  aldermen  of  the  said 
city ;  both  claim  a  right  to  discharge  the  duties  of  that  office 
by  virtue  of  their  respective  antagonistic  appointments,  and 
both  claim  the  salary  allowed  by  law  to  the  rightful  incumbent 
of  that  office. 

The  defendant  Flagg  is  the  comptroller  of  the  city,  and  as 
such  is  by  law  charged  with  the  duty  of  settling  and  adjusting 
all  claims  against  the  plaintiffs  as  a  municipal  corporation. 

The  other  defendants  are  appointees  of  Conover  and  Devlin, 
respectively,  as  street  commissioner,  under  their  said  respective 
appointments,  claiming  to  have  been  duly  appointed  by  the  said 
Conover  and  Devlin  respectively,  and  to  be  entitled  to  the  sal- 
ary or  compensation  allowed  by  law  to  the  rightful  incumbent 
of  the  office,  or  position,  to  which  they  respectively  claim  to 
have  been  so  rightfully  appointed. 

Devlin  and  his  appointees  have  brought,  and  are  bringing, 
suits  against  the  plaintiffs  for  their  salaries,  and  have  recovered 
judgments  in  the  aggregate  to  a  large  amount. 

An  action  in  the  nature  of  a  quo  warranto  has  been  com- 
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menced  by  Devlin  against  Conover ;  which  is  pending,  and  in 
which  the  question  of  right  of  appointrnent  and  of  title  will  be 
determined  and  settled. 

Conover  and  his  appointees  have  not  sued  for  their  salaries; 
but  in  case,  in  the  quo  warranto  proceedings,  he  shall  finally  be 
declared  to  have  been  legally  appointed,  he  and  his  appointees 
will  be  entitled  to  their  salaries. 

Conover  and  Devlin,  each  claiming  to  be  the  street  commis- 
sioner, have,  as  such,  entered  into,  and  are  entering  into,  contracts 
with  third  persons  to  perform  work,  to  be  paid  for  out  of  the  funds 
of  the  city  appropriated  to  defray  the  expenses  of  the  corporation. 

On  these  facts,  the  complaint  asks  for  an  injunction,  restrain- 
ing the  defendants  Conover  and  Devlin,  and  their  said  respective 
appointees,  from  bringing  any  suits  for  their  salaries  ;  and  their 
said  appointees  from  further  proceeding  in  any  suit  commenced 
by  either  of  them,  to  recover  salaries  claimed  to  be  due ;  and 
from  assigning  any  such  claim,  with  the  intention  of  having  suits 
brought  thereon,  during  the  pendency  of  action  of  quo  warranto, 
and  until  the  further  order  of  court;  and  restraining  the  de- 
fendant Flagg,  during  the  same  time,  from  paying  any  of  the 
defendants  for  services  performed,  or  alleged  to  have  been  per- 
formed, and  from  signing  any  warrants  for  salaries  earned,  or 
claimed  to  have  been  earned,  under  or  by  authority  of  either 
the  said  Conover  or  the  said  Devlin. 

The  theory  and  equity  of  the  complaint  is — that  Conover  and 
Devlin,  and  their  respective  appointees,  claim  from  the  plaintiffs- 
the  same  salary  for  the  same  office  at  the  same  time,  under  an- 
tagonistic appointments ;  that  the  plaintiffs  have  no  pecuniary 
beneficial  interest  in  the  question  of  title,  other  than  to  pay  the 
salaries  to  such  of  the  defendants  only  as  have  the  legal  right 
and  title  to  the  offices ;  that  the  plaintiffs  cannot  determine^ 
without  hazard  to  themselves,  whether  the  salaries  belong  to  Con- 
over  and  his  appointees,  or  to  Devlin  and  his  appointees ;  be- 
cause they  cannot  determine  to  whom  the  right  of  appointment 
to  the  office  of  street  commissioner  belonged — to  the  governor, 
or  to  the  mayor  and  aldermen  ;  that  that  question  will  soon  be 
settled  judicially  in  the  quo  warranto  proceedings,  and  when  so 
settled,  the  plaintiffs  are  ready  and  willing  to  pay  the  salaries 
as  the  right  and  title  to  the  offices  shall  be  determined. 

Although  this  complaint  may  not  have  all  the  features  of  a 
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strict  bill  of  interpleader  under  the  old  practice,  the  fund  or 
money  not  being  brought  into  court,  and  the  court  not  being 
called  upon  in  this  action  to  determine  and  adjudge  between  the 
parties  interpleaded,  to  which  of  them  the  offices  and  salaries 
belong  ;  yet,  as  I  have  said,  the  case  it  makes  is,  I  think,  clearly 
within  the  principle  on  which  bills  of  the  nature  of  a  bill  of  in- 
terpleader have  been  heretofore  allowed.  (See  Thompson  v. 
Ebbets  &  Welch,  1  Hopk.,  272  ;  Mohawk  &  Hudson  Railroad 
•Company  v.  Clute,  4  Paige,  384 ;  Atkinson  v.  Manks,  1  Cow.,  703.) 

The  plaintiffs  were  not  bound  at  their  peril  to  determine  which 
of  the  two,  Conover  or  Devlin,  has  the  legal  right  and  title  to 
the  office.  As  between  Conover  and  Devlin,  that  question  could 
not  be  settled  in  this  action,  had  the  plaintiffs  called  upon  the 
court  to  settle  it  in  this  action.  That  question  can  only  be  set- 
tled in  a  direct  action  in  the  nature  of  a  quo  warranto. 

As  it  is  the  question  of  title  to  the  office,  and  not  the  question 
of  right  to  the  fund  or  salaries,  except  as  depending  upon  the 
title  to  the  office — that  is  to  be  determined  between  Conover  and 
Devlin,  and  is  being  now  litigated  in  the  quo  warranto — there 
was- no  need  of  the  plaintiffs  paying,  or  offering  to  pay,  the  fund, 
or  the  amount  of  the  salaries,  into  court. 

I  think,  therefore,  as  the  plaintiffs'  case  stands  in  their  com- 
plaint, they  were  entitled  to  come  to  this  court  for  protection 
from  the  conflicting  claims  of  Conover  and  Devlin,  and  of  their 
numerous  appointees,  to  the  same  salary  or  compensation,  and 
that  Judge  Da  vies  was  right  in  granting  the  injunction  on  that 
complaint,  duly  verified. 

But  a  motion  is  now  made  to  dissolve  that  injunction  as  to  the 
defendants  Flagg,  Conover,  and  the  appointees  of  Conover ; 
which  motion  is  founded  on  the  affidavit  of  Mr.  Conover,  stating 
that  he  had  been,  as  he  is  advised  and  believes,  duly  appointed 
street  commissioner  of  the  city  of  New  York ;  and  that  he  is 
now,  and  has  been  since  the  13th  day  of  June  last,  in  possession 
of  the  said  office ;  that,  on  the  2d  day  of  November  last,  he  was 
served  with  a  summons  and  complaint  in  an  action  in  the  nature 
of  a  quo  warranto,  brought  against  him  by  the  people  on  the 
relation  of  Charles  Devlin,  in  which  complaint  it  was  alleged, 
among  other  things,  that  he  (Conover)  was  then  exercising,  and 
had  since  the  13th  day  of  June  last  exercised,  the  said  office  of 
street  commissioner. 


NEW-YORK.  301 


The  Mayor,  Ac.,  of  New  York  a.  Flagg. 


It  is  claimed  by  the  counsel  for  Mr.  Conover,  who  makes  this 
motion,  that  the  allegation  in  the  complaint  as  to  the  quo  war- 
ranto,  which  could  only  be  brought  against  Conover  as  being  in 
the  possession  of  the  office,  and  Mr.  Conover's  affidavit,  that  he  is 
now,  and  had  been  since  the  13th  of  June  last,  in  possession  of 
the  office,  under  an  appointment  which  he  is  advised  and  be- 
lieves is  valid,  show  Conover  to  have  been  and  to  be  now  the 
street  commissioner  de  facto  /  that  being  in  the  possession  of  the 
office,  he  must  Execute  it ;  that  he  cannot  execute  it  without  sub- 
ordinates ;  that  he  has  therefore  a  right  to  appoint  them,  and 
their  appointment  by  him  is  valid  against  all  persons  /  and  that 
the  city,  therefore,  is  liable  for  their  compensation  or  salaries, 
without  reference  to  the  legality  of  Conover's  appointment,  or 
whether  he  had  or  has  a  legal  title  and  right  to  the  office,  or 
not;  that  as  in  an  action  of  quo  warranto,  no  injunction  can  be 
granted  to  restrain  the  defendant  from  exercising  the  duties  of 
the  office  pending  the  litigation  (The  People  a.  The  Police 
Commissioners,  4  Abbotts'  Pr.  JR.,  333) ;  it  follows  that  Cono- 
ver's subordinates,  appointed  by  him  while  in  possession  of  the 
office,  cannot  rightfully  be  restrained  from  obtaining  payment 
for  their  services;  and  therefore  that  the  injunction  as  to  the 
said  appointees  or  subordinates  of  Conover  should  be  dissolved, 
on  the  ground  that  he  was  an  officer  de  facto  when  he  appointed 
them  ;  and  that  as  to  Conover  himself  it  should  be  dissolved, 
because  he  cannot  recover  for  his  salary  without  proving  that  he 
is  street  commissioner  de  jure. 

I  hardly  know  what  is  meant  by  the  allegation  that  ConoveV 
has  been  in  the  possession  of  the  office  since  the  13th  of  June 
last.  It  is  the  duties  of  an  office  which  constitute  the  office,  and 
it  is  the  exercise  of  the  duties  or  functions  of  office  under  color 
of  title,  and  sometimes,  if  continued  and  acquiesced  in  for  a 
length  of  time,  without  color,  which  constitutes  an  officer  de 
facto,  as  distinguished  on  the  one  hand  from  an  officer  de  jure^ 
and  on  the  other  from  a  mere  usurper. 

But  admitting  Conover  to  be,  and  to  have  been,  when  he  ap- 
pointed his  subordinates,  the  .street  commissioner  de  facto,  it  is 
clear  that  there  is  no  ground  for  the  distinction  founded  thereon, 
which  the  learned  counsel  takes,  between  his  right  and  their 
rights  to  their  several  compensations  or  salaries.  Neither  Con- 
over  nor  any  one  of  his  appointees  can  sue  for  and  recover  any 


302  ABBOTTS'  PRACTICE  llEPOItTS. 

The  Mayor,  <fcc.,  of  New  York  a.  Flagg. 

salary,  without  averring,  and  proving,  if  denied,  that  he  is  an 
officer  de  jure,  duly  and  legally  appointed  and  qualified  to  act. 
Of  course,  neither  Devlin  nor  any  one  of  his  appointees  can  sue 
for  and  recover  his  salary  without  the  same  averment  and 
proof. 

The  counsel  of  Mr.  Conover  appears  to  be  entirely  mistaken 
as  to  the  legal  rights  and  position  of  an  officer  de  facto  gen- 
erally, and  hence  has  been  led  into  an  error  in  the  conclusion 
which  he  draws  from  the  claimed  fact,  that  Consver  was  street 
commissioner  de  facto,  when  he  appointed  his  subordinates,  as 
to  the  legal  rights  and  position  of  his  appointees  or  subordinates. 

A  public  office  is  defined  to  be  a  right  to  exercise  a  public 
employment  and  trust,  and  to  take  the  fees  and  emoluments 
thereunto  belonging.  (2  Blackst.  Com.,  36.) 

There  is  no  such  thing  as  an  office  de  facto. 

The  distinction  between  an  officer  de  facto,  and  a  mere 
usurper  has  arisen,  and  is  recognized  in  the  law,  for  the  benefit 
and  protection  of  third  persons,  and  not  for  the  benefit  of  the 
officer,  who  is  to  be  presumed  to  know  whether  he  has  been 
legally  appointed  or  elected. 

An  officer  de  facto  merely,  without  the  legal  right,  has  him- 
self the  benefit  of  a  legal  recognition  as  such,  only  in  suits  to 
which  he  is  not  a  party.  As  to  himself,  he  is  a  mere  usurper, 
though  an  officer  de  facto  as  to  third  persons  interested  in  his 
acts.  The  rule  of  law,  which  makes  him  an  officer  de  facto  as 
to  such  third  persons,  confers  on  him  no  rights,  and  absolves 
him  from  no  responsibility  for  his  affirmative  claimed  official 
acts  or  proceedings.  As  to  himself,  such  acts  and  proceedings 
are  a  mere  nullity.  Without  right  himself,  he  cannot  confer 
any  on  others.  His  appointment  of  deputies  or  subordinates,  as 
to  himself  and  them,  would  be  as  void  as  any  other  colorable 
official  act.  It  might  make  them  severally  officers  de  facto  as 
to  third  persons,  but  could  give  them  no  better  or  greater  right 
to  institute,  as  such,  any  affirmative  action  or  proceeding  than 
he  himself  had  or  has,  as  an  officer  de  facto.  The  right  and 
title  of  his  appointee  rests  on  his  own  right  and  title,  and  neither 
can  recover  the  salaries  or  the  fees,  and  emoluments  of  the 
office,  without  proof  that  he  is  an  officer  de  jure,  and  duly  quali- 
fied, and  entitled  to  act.  (The  People  v.  Collins,  7  JoJvns., 
551 ;  Plymouth  v.  Painter,  17  Conn.,  583 ;  Fowler  v.  Bebee,  9 
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Mass.,  231 ;  Gilmore  v.  Hall,  4  Pick.,  257 ;  Biddle  v.  The 
County  of  Bedford,  7  Serf.  (&  E.,  392;  Neal  v.  Overseers,  5 
Watts,  538 ;  6bm.  i%.  Franchise,  f.  29 ;  Hippsly  v.  Tucke,  2 
Levins,  184.) 

Now  it  is  in  this  well-settled  legal  distinction  between  the 
acts  of  an  officer  de  facto,  as  to  himself,  and  as  to  third  persons, 
and  in  the  limitation  to  third  persons  of  the  rights  conferred  and 
the  protection  afforded  by  the  rule  of  law  recognizing  officers 
de  facto  as  distinguished  from  usurpers,  that  I  find  the  equity  in 
the  plaintiff's  case. 

If  Conover  and  his  appointees,  as  officers  de  facto,  were  en- 
titled to  the  salaries  and  emoluments  of  the  offices  without  proof 
of  their  legal  right  and  title,  then  payment  of  the  salaries  to 
them  as  officers  de  facto  would  protect  the  plaintiffs  from  being 
called  upon  and  compelled  to  pay  over  again  to  Devlin  and  his 
appointees  the  same  salaries,  in  case  Devlin  should  finally,  in 
the  quo  warranto,  be  adjudged  to  have  been  legally  appointed, 
and  to  have  the  legal  right  to  the  office  and  its  salary  and  emol- 
uments. 

Although  in  an  action  by  Conover  or  Devlin,  or  either  of 
their  appointees,  for  his  salary,  the  court  would  have  to  pass  on 
the  legal  title  and  right  of  the  plaintiff  in  such  action  to  the 
office  and  to  the  salary,  for  the  purposes  of  that  action ;  yet,  as 
a  decision  as  to  the  right  and  title,  and  a  recovery  in  any  num- 
ber of  such  actions,  would  not  settle  the  question  of  title  as  be- 
tween Conover  and  Devlin,  and  their  respective  appointees ;  and 
as,  notwithstanding  the  payment  of  any  number  of  judgments 
recovered  by  Conover  and  his  appointees,  the  plaintiffs  would 
be  obliged  to  pay  over  again  the  same  salaries  to  Devlin  and 
his  appointees,  if  it  should  be  decided  in  the  quo  warranto  that 
Devlin  was  legally  appointed ;  it  would  be  most  extraordinary 
if  I  should  hold  that  the  plaintiffs  must  themselves  determine 
the  constitutional  and  legal  question  between  them,  and  pa}7  the 
salaries  to  one  of  them,  and  his  appointees,  at  their  peril. 

As  to  Mr.  Flagg,  Conover  and  his  appointees  might  be  looked 
upon  by  him  as  officers  de  facto,  and  as  he  might  pay  them  as 
such,  without  reference  to  the  question  of  title-  the  injunction 
ought  also  to  be  retained  as  to  him. 

The  motion  to  dissolve  the  injunction  must  be  denied,  with 
ten  dollars  costs. 
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DUNCAN  a.  LAWRENCE. 
New  York  Superior  Court ;   General  Term,  May,  1858. 

PLEADING. — DENIAL  OF  KNOWLEDGE  OK  INFORMATION  SUFFICIENT 
TO  FORM  A  BELIEF. 

When,  in  an  action  by  an  indorsee  of  a  promissory  note  against  the  maker,  all  the 
allegations  of  the  complaint  employed  to  show  the  title  and  possession  of  the 
note  to  be  in  the  plaintiff",  are  put  at  issue  by  the  answer,  the  answer  is  a  suf- 
ficient,pleading,  although  it  puts  each  of  such  allegations  at  issue  by  an  aver- 
ment that  the  defendant  has  not  any  knowledge  or  information  thereof  suf- 
ficient to  form  a  belief.* 

Appeal  by  defendants  from  an  order  that  the  plaintiffs  have 
judgment  on  account  of  the  frivolousness  of  the  answer. 

The  complaint  stated  that  the  defendants  were  partners,  and 
on  the  24th  of  August,  1857,  in  their  firm  name  of  S.  &  T. 
Lawrence  &  Co.,  made  a  note  of  that  date,  payable  to  their  own 
order ;  and  sets  forth  a  copy  of  the  note,  and  then  alleged  that 
they  "  indorsed  the  said  note  in  writing,  in  their  said  firm  name 
of  S.  &  T.  Lawrence  &  Co.,  in  blank,  and  that  the  said  note  was 
afterwards,  and  before  its  maturity,  duly  transferred  and  deliv- 
ered, for  value,  to  the  said  plaintiffs,  then  and  still  being  bankers 
and  copartners,  carrying  on  business  at  the  city  of  New  York, 
under  the  firm  name  of  Duncan,  Sherman  &  Co.,  and  that  the 
said  plaintiffs,  before  the  maturity  of  said  note,  became  and 
still  are  the  lawful  owners  and  holders  thereof  for  value ;"  that 
the  note  is  past  due  and  unpaid,  and  prayed  judgment  for  the 
amount  due,  including  interest. 

The  defendants,  in  their  answer,  stated  that  "  they  have  no 
knowledge  or  information  sufficient  to  form  a  belief  whether  the 
plaintiffs  now  compose  or  ever  did  compose  the  copartnership  or 
firm  of  Duncan,  Sherman  &  Co.,  or  whether  the  plaintiffs  are  or 
ever  were  copartners,  or  whether  the  promissory  note  set  forth 
in  the  complaint  was  ever  at  any  time  transferred  or  delivered 
to  plaintiffs,  or  whether  the  plaintiffs  before  the  maturity  of  said 

*  The  contrary  rule  is  held  in  the  New  York  Common  Pleas,  Kamlah  a.  Salter, 
Ante,  226. 
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note,  or  at  any  time  became,  or  now  are,  the  lawful  owners  or 
holders  of  said  note." 
The  complaint  and  answer  were  both  verified. 

The  plaintiffs  moved  at  special  term  for  judgment,  on  account 
of  the  frivolousness  of  the  answer,  and  the  motion  was  granted. 
The  defendants  appealed. 

A.  R.  Dyett,  for  appellants. 
Jeremiah  Larocque,  for  respondents. 

BY  THE  COUKT.* — BOSWORTH,  J. — The  complaint  does  not 
state  that  the  defendants  transferred  or  delivered  the  note  to  the 
plaintiffs. 

The  Code  permits  any  allegation  in  a  complaint  to  be  put  at 
issue  by  an  answer  which  states  that  the  defendant  has  not "  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief." 
(Code,  §  149,  subd.  1.) 

All  the  allegations  in  the  complaint,  which  are  inserted  to 
show  title  to  the  note  to  be  in  the  plaintiffs,  are  severally  put  at 
issue  by  an  answer  in  that  form.  They  are  thus  as  directly  and 
absolutely  controverted,  according  to  the  present  rules  of  plead- 
ing, as  if  the  truth  of  each  had  been  expressly  denied.  The  plain- 
tiffs, on  the  trial  of  this  action,  cannot  recover  without  first 
giving  evidence  sufficient  to  establish,  prima  facie,  that  the 
note  has  been  delivered  to  and  is  held  by  them. 

When,  in  an  action  by  an  indorsee  of  a  promissory  note,  the 
answer  puts  at  issue,  in  a  form  prescribed  by  the  Code,  all  the 
allegations  employed  in  a  complaint  to  show  the  title  and  pos- 
session of  the  note  to  be  in  the  plaintiffs,  it  is  not  only  not  friv- 
olous, but  it  is  a  sufficient  pleading.  (Metropolitan  Bank  a. 
Lord,  4  Duer,  630.) 

The  answer  in  this  action  is,  therefore,  sufficient.  It  raises  a 
material  issue,  the  truth  of  which  the  plaintiffs  must  establish,  in 
order  to  recover. 

The  order  appealed  from  must,  therefore,  be  reversed,  and 
$10,  the  costs  of  the  appeal,  and  the  costs  of  opposing  the  mo- 
tion for  judgment,  must  abide  the  event  of  the  action. 


0  Present,  Bosworth,  Hoffman,  Slosson,  and  Woodruff,  JJ. 
VOL.  VI.— 20 
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GROGAN  a.  RAPHAEL. 

New  York  Common  Pleas  ;  Special  Term,  March,  1858. 
MECHANICS'  LIEN. — DEFENCES  OF  CONTRACTOR. — COUNTER-CLAIM. 

In  an  action  to  foreclose  a  mechanic's  lien,  a  contractor  who  is  made  a  party  de- 
fendant may  set  up  a  counter-claim  against  the  plaintiff,  and  recover  judgment 
for  an  excess. 

The  judgment  against  a  contractor,  authorized  bjr  the  amendatory  act  of  1855 
{Laws  0/1855,  760,  ch.  404,  §  5),  is  a  personal  judgment,  and  entirely  distinct 
from  the  judgment  to  be  had  against  the  owner,  which  is  not  personal,  but 
in  rein. 

Any  defence  which  would  be  available  to  the  contractor,  if  he  were  sued,  in  an 
ordinary  action,  is  available  to  him  in  proceedings  for  the  foreclosure  of  the  lien, 
where  he  is  made  a  defendant. 

Foreclosure  of  mechanic's  lien. 

The  facts  appear  sufficiently  in  the  opinion. 

C.  Shaffer,  for  the  plaintiff. 

W.  H.  Anthon,  for  the  defendant. 

DALY,  F.  J. — This  is  an  action  to  foreclose  a  lien.  It  is 
brought  against  the  owner  Raphael  and  his  coritractor  McMa- 
hon,  for  materials  furnished  by  the  plaintiff  to  the  contractor 
McMahon,  in  pursuance  of  a  contract  made  by  McMahon 
with  Raphael  for  the  erection  of  three  dwelling-houses.  The 
amount  claimed  to  be  due  by  the  plaintiff  is  $202.  The  con- 
tractor McMahon,  in  his  answer,  sets  up  a  counter-claim  against 
the  plaintiff  for  the  sum  of  $375,  founded  upon  a  promissory 
note  made  by  the  plaintiff  to  the  order  of  one  B.  Clark,  which 
note  was  indorsed  by  Clark  and  delivered  to  the  contractor  Mc- 
Mahon, and  was  due  and  unpaid  when  Grogan  the  plaintiff  filed 
his  lien.  The  defendant  McMahon  asks  that  the  amount  due 
upon  the  note  may  be  set  off'  against  the  amount  of  the  plain- 
tiff's claim,  and  that  he  have  judgment  against  the  plaintiff  for 
the  amount  of  the  excess  of  said  note,  over  and  above  the  plain- 
tiff's demand.  The  only  question  in  the  case  is,  whether  he  can 
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avail  himself  of  a  counter-claim  against  the  contractor  in  an  ac- 
tion of  this  description.  I  see  no  objection  to  it. 

By  the  amendatory  act  of  1855  (Laws  of  1855,  760,  ch.  404, 
§  5),  the  contractor  may  be  made  a  defendant,  and  a  personal 
judgment  rendered  against  him  of  the  amount  which  shall  be 
found  owing  by  him  to  the  party  filing  a  lien.  This  is  entirely 
distinct  from  the  judgment  against  the  owner,  which  affects  only 
his  right  and  title  in  the  premises  upon  which  the  lien  is  an  en- 
cumbrance, and  is,  as  respects  him,  strictly  a  proceeding  in  rem. 
When  the  party  who  has  imposed  the  lien  makes  the  contractor 
a  defendant,  it  is,  in  effect,  the  same  as  commencing  an  action 
against  him  for  the  recovery  of  the  claim,  and  the  contractor 
may  avail  himself  of  any  defence  to  the  claim,  and  has  all  the 
rights,  as  a  defendant,  which  he  would  have  had  if  he  had 
*  been  sued  in  an  ordinary  action,  independent  of  the  proceedings 
to  foreclose  the  lien.  He  may  avail  himself  of  a  set-off  to  the 
whole,  or  to  part  of  the  plaintiff's  claim  ;  or  if  the  set-off  exceeds 
the  claim  of  the  plaintiff,  he  may  have  judgment  for  the  excess. 
There  is  no  reason  why  he  should  be  turned  over  to  another  ac- 
tion to  sue  for  the  residue,  when  both  parties  are  before  the 
court,  and  every  right  or  advantage  they  could  have  in  another 
action  is  available  in  this. 

Judgment  will,  therefore,  be  rendered  discharging  the  lien, 
with  cost  to  the  owner,  and  a  judgment  for  the  defendant  Mc- 
Mahon,  against  the  plaintiff  for  the  amount  of  the  note  and 
interest  over  and  beyond  the  plaintiff's  claim. 


BULKLEY  a.  BULKLEY. 

Supreme  Court, Seventh  District;  Special  Term,  January,  1858. 
SUMMONS. — IRREGULAR  OR  FRAUDULENT  SERVICE. 

When  the  summons  in  an  action  is  not  legally  served,  the  court  have  no  juris- 
diction of  the  defendant,  and  in  such  case  all  proceedings  based  on  the  pre- 
tended service  are  void. 

The  object  of  the  summons  is  to  give  the  defendant  an  authentic  and  fair  notice 
that  an  action  has  been  commenced,  and  to  notify  him  of  the  time  allowed  to 
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prepare  and  interpose  a  defence ;  and  when  eo  notified,  he  is  entitled,  in  cases 
that  may  reqiiire  it,  to  apply  to  the  court  for  any  additional  time  that  may  be 
necessary  for  that  purpose  ;  and  any  trick  or  device  that  deprives  the  defend- 
ant of  these  just  and  reasonable  provisions,  is  a  fraud  upon  the  spirit  and  in- 
tent of  the  statute,  and  on  the  rights  of  the  party. 

Patting  the  defendant  in  the  unknown  possession  of  a  summons,  disguised  or  en- 
veloped, so  as  to  conceal  from  him  the  knowledge  which  it  was  the  intent  of  the 
law  should  be  communicated,  is  not  a  good  service ;  and  the  subsequent  dis- 
covery by  the  defendant,  upon  whom  such  an  attempted  service  is  made,  of  the 
contents  of  the  summons,  is  not  to  be  deemed  a  good  service,  if  the  defendant 
is  beyond  the  limits  of  the  State  when  he  makes  such  discovery. 

The  plaintiff  accompanied  the  defendant  to  the  steamer  on  which  she  was  em- 
barking for  California,  and  there,  at  the  last  moment  before  the  sailing  of  the 
vessel,  delivered,  or  caused  to  be  delivered,  to  her,  a  sealed  box,  which  he  in- 
formed her  contained  a  present  for  a  third  person  in  California,  and  a  note  for 
herself,  but  which,  in  reality,  as  she  found  by  opening  it  upon  the  voyage,  con- 
tained the  summons  in  the  action.  Upon  the  usual  affidavit  of  service  of  the 
summons,  and  no  appearance  by  the  defendant,  the  plaintiff  proceeded  to 
judgment: — 

Held,  that  the  service  was  fraudulent  and  void,  and  that  the  summons,  pro- 
ceedings, and  judgment  must  be  set  aside  on  defendant's  motion. 

The  neglect  of  the  defendant  to  make  such  motion  immediately  on  her  return  to 
•  this  State,  could  not  be  deemed  to  give  the  court  jurisdiction. 

Motion  to  set  aside  judgment,  and  all  proceedings  in  an  ac- 
tion for  divorce,  on  the  ground  of  an  irregular  or  fraudulent  ser- 
vice of  the  summons,  by  which  the  action  was  commenced. 

The  action  was  for  a  divorce  a  vinculo  matrimonii.  The  ve- 
nue was  laid  in  Saratoga  county,  and  the  defendant  not  having 
appeared  in  the  action,  judgment  for  the  plaintiff  was  entered, 
on  the  report  of  the  referee,  in  January,  1857. 

The  facts  appearing  by  the  motion  papers  were  as  follows : — 
The  plaintiff  was  an  attorney  and  counsellor  at  law,  living  and 
keeping  his  office  in  the  city  of  New  York  ;  the  defendant  was 
his  wife.  The  parties  were  married  May  17, 1852,  and  had  lived 
and  cohabited  together,  as  man  and  wife,  from  the  time  of  their 
marriage  down  to  October  6,  1856.  They  had  one  child,  a  son, 
about  four  years  old. 

On  October  6,  1856,  defendant,  with  the  plaintiff's  consent, 
left  the  city  of  New  York,  on  board  the  steamship  Illinois,  to 
pay  a  visit  to  her  mother,  then  living  in  Sacramento,  California. 
The  plaintiff  accompanied  her  to  the  steamship,  and  spent  the 
last  hour  before  its  departure  in  apparently  friendly  and  affec- 
tionate conversation  with  her  on  board.  In  that  conversation 
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the  plaintiff  expressed  liis  gratification  that  a  good  opportunity 
had  offered  for  her  to  visit  her  mother.  "When  the  order  was 
given  on  board  for  "  all  persons  not  bound  to  California  to  go 
ashore,"  one  of  the  witnesses  saw  the  plaintiff,  at  the  moment 
of  bidding  her  farewell,  embrace  and  kiss  his  wife,  and  the'h 
hand  her  a  package.  This  package  was  a  small  tin  box,  closed, 
covered  with  paper,  and  the  paper  sealed.  At  the  time  of  hand- 
ing this  package  to  the  defendant,  the  plaintiff  informed  her 
that  the  box  contained  a  present  for  her  mother,  and  also  a  note 
for  herself:  he  requested  her  to  be  careful  of  the  present,  and 
to  deliver  it  safely  to  her  mother.  After  the  defendant  had 
passed  Sandy  Hook,  and  was  out  at  sea,  her  curiosity  induced 
her  to  unseal  and  open  the  package  which  her  husband  had  so 
delivered  to  her.  Upon  opening  the  tin  box,  she  discovered 
therein  a  summons  directed  to  herself,  as  defendant,  and  in 
which  her  husband  was  plaintiff,  filled  out  in  the  handwriting 
of  her  husband,  and  signed  by  himself  as  his  own  attorney,  con- 
taining the  usual  notice  to  her  that  an  action  was  thereby  com- 
menced in  the  Supreme  Court ;  and  that  the  complaint  would 
be  filed  in  the  clerk's  office  in  Saratoga  county ;  and  that  if  she 
failed  to  put  in  an  answer  in  twenty  days,  the  plaintiff  would 
apply  to  the  court  for  the  relief  demanded  in  the  complaint. 
The  box  also  contained  a  letter  to  her,  informing  her  that  the 
action  was  to  obtain  a  divorce,  and  that  he,  the  plaintiff,  had 
witnesses  "by  whom  he  could  prove  the  necessary  facts.  The 
box  contained  no  present  to  her  mother,  nor  any  other  thing  but 
the  summons  and  letter.  No  part  of  these  statements  was  con- 
tradicted by  the  opposing  papers  of  the  plaintiff,  except  that  the 
plaintiff  denied  "  kissing  his  wife"  at  the  time  of  separation  ; 
and  both  he  and  his  clerk  state  that  the  defendant  received  the 
package  from  the  hands  of  the  clerk,  and  not  directly  from  the 
hands  of  the  plaintiff.  But  by  another  witness  the  defendant 
was  corroborated  in  her  statement  as  to  the  plaintiff's  delivering 
to  her  the  box  himself.  At  the  time  of  her  opening  the  box, 
she  was  beyond  the  limits  of  the  territory  of  this  State ;  she 
then  possessed  no  power  to  return.  When  she  arrived  at  Aspin- 
wall  (the  first  place  of  the  vessel's  stopping),  she  made  an  ef- 
fort to  return,  but  was  then  in  a  condition  of  body  and  mind  that 
made  her  friends  remonstrate  with  her  against  it.  She  could 
find  no  vessel  that  would  return  her  to  New  York  within  the 
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twenty  days.  She  had  not  with  her  the  necessary  pecuniary 
means  to  obtain  her  passage  back.  She  had  her  tickets  taken 
through  to  California  ;  her  baggage  was  checked  through,  and 
could  not  be  obtained  for  her  there,  and  she  could  find  no  friend 
or  acquaintance  that  was  returning  to  New  York.  She  was  per- 
suaded by  her  friends  to  go  forward.  She  went  to  California, 
and  returned  to  New  York  about  the  middle  of  January,  1857. 
She  did  not  see  her  husband  until  the  decree  of  divorce  had 
been  obtained.  At  their  first  interview  he  gave  her  a  copy  of 
it.  From  January  to  May  the  defendant  remained  in  New  York, 
negotiating  with  the  plaintiff  in  relation  to  her  condition,  but 
principally  in  the  attempt  to  see  her  child — during  all  which 
time,  however,  she  was  not  permitted  by  him  to  see  it.  This 
statement  was  not  contradicted  by  him.  She  also  alleged  that 
the  plaintiff  threatened  her,  in  case  she  should  attempt  to  set 
aside  the  decree,  that  he  had  witnesses  '.at  his  control  by  whom 
he  could  blast  her  fame  ;  and  that  he  made  various  other  threats,, 
of  which  she  stood  in  fear.  Also,  that  he  made  her  two  propo- 
sitions :  one  was,  if  she  would  keep  secret  what  had  transpired 
about  the  decree,  and  would  raise  him  $5000,  he  would  give 
her  the  custody  of  her  child ;  the  other,  that  if  she  would  raise 
for  him  $1500,  he  would  get  from  the  clerk  of  Saratoga  county 
the  record  of  the  divorce,  antl  thus  obliterate  all  the  evidence  of 
its  existence.  The  first  of  these  propositions  the  plaintiff  de- 
nied, the  last  one  he  did  not. 

The  defendant  finally  returned  to  California  for  aid,  and  ob- 
tained there  the  necessary  corroborating  affidavits  for  this  mo- 
tion. She  made  an  unqualified  denial  of  the  charges  set  forth 
in  the  complaint,  and  this  denial  was  also  corroborated. 

Various  immaterial  affidavits  were  also  read  on  the  motion ; 
but  the  statement  above  contains  all  that  necessarily  relates  to 
the  question  to  be  decided. 

George  C.  Bellows,  for  the  motion. 
Plaintiff  in  person  and  A.  Pond,  opposed. 

POTTER,  J. — If  the  summons  in  this  case  was  not  legally  served,, 
the  court  have  never  had  jurisdiction  of  the  party  defendant ; 
and  in  such  case  all  proceedings  based  upon  the  pretended  ser- 
vice is  void,  and  the  judgment  or  decree  without  force  or  effect. 
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In  order  to  determine  the  legality  of  this  service,  let  us  inquire 
what  is  the  obvious  policy  and  object  of  the  statute  that  requires 
the  commencement  of  an  action  to  be  by  the  service  of  a  sum- 
mons ;  and  also  what  other  rights  are  allowed  to  a  party,  when 
a  summons  has  been  duly  and  fairly  served  ?  The  summons  is 
a  proceeding  which  both  gives,  and  limits  the  defendant  to,  a 
period  of  time  in  which  to  appear  in  the  action  to  defend  it. 
Its  first  undoubted  office  is  to  give  to  the  defendant  a  certain 
authentic  and  fair  notice  that  an  action  has  been  commenced ; 
and  next,  to  notify  him  of  that  reasonable  time  which  the  statute 
has  afforded  as  an  opportunity  for  preparation  of  his  defence, 
or,  in  other  words,  a  time  to  advise  and  consult  with  counsel  and 
friends  as  to  the  nature,  propriety,  and  character  of  the,  defence 
to  be  interposed,  if  a  defence  is  intended.  When  a  defendant, 
by  reason  of  such  a  notice,  has  been  fairly  brought  into  court, 
he  is  entitled,  by  virtue  of  other  provisions  of  law  (in  cases  that 
may  require  it),  to  apply  to  the  court  for  any  additional  time 
that  may  be  necessary  to  make  preparation  for  the  defence. 
These  are  the  commonest  rights  which  the  spirit  of  the  statute, 
as  well  as  the  fair  .demands  of  justice,  allows  to  every  citizen, 
in  order  to  place  him  in  condition  to  have  a  fair  and  impartial 
trial ;  and,  if  desired,  a  trial  by  the  jury  of  the  country.  Any 
trick  or  device  which  deprives  the  defendant  of  these  just  and 
reasonable  provisions,  is  a  fraud  upon  the  spirit  and  intent  of  the 
statute,  and  upon  the  rights  of  the  party.  In  cases  where  a  wife 
is  a  party  to  an  action  for  divorce  against  her  husband,  she  is 
permitted,  by  other  equally  just  and  wise  provisions  of  law,  a 
time  and  opportunity  to  apply  to  the  court  for  an  allowance  (in 
discretion)  for  alimony,  to  be  furnished  and  supplied  by  her 
husband  during  the  pendency  of  the  suit,  and  also  that  she  be  in 
like  manner  supplied  with  all  reasonable  and  necessary  means 
to  employ  counsel,  and  to  defray  all  other  expenses  of  defending 
her  just  rights,  her  character,  and  her  fame. 

What  one  of  these  ordinary  legal  rights,  can  it  be  said,  was 
allowed  to  this  defendant  in  this  case?  What  one  of  those 
rights  could  she  have  obtained  by  an  effort  that  she  could  have 
made,  after  the  service  or  pretended  service  of  this  summons  ? 
Not  one.  Did  the  manner  of  putting  this  summons  into  her 
possession  give  her  notice  of  the  commencement  of  an  action  ? 
Was  she  thereby  furnished  with  time  and  opportunity  to  pre- 
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pare  her  defence?  Was  she  put  in  condition  to  advise  with 
counsel  to  apply  to  the  court  for  either  additional  time  or  pecu- 
niary relief?  On  the'  contrary,  I  think  that  human  ingenuity 
may  be  challenged  to  present  the  parallel  of  this  case,  where 
any  one  by  design  and  contrivance,  by  the  aid  of  circumstances 
and  occasion,  and  by  the  pretence  of  employing  the  process  of 
the  court  and  the  forms  of  law,  has  been  so  effectually  disfran- 
chised, outlawed,  and  cut  off  from  all  relief,  as  that  which  this 
case  presents,  if  this  judgment  is  permitted  to  stand. 

After  the  representations  of  the  plaintiff  to  her  as  to  the  con- 
tents of  this  box,  he  knew  that  if  she  did  not  even  wait  her 
arrival  in  California  to  unseal  it,  she  at  least  would  be  beyond 
the  power  to  return  in  time  to  seek  and  obtain  those  rights 
which  the  law  could  furnish.  For  all  the  purposes  of  seeking 
the  benefit  of  those  rights,  .which  the  law  intends  to  secure  to 
every  citizen,  he  might  as  well  have  thrust  her  into  a  prison, 
and  have  been  himself  her  custodian,  safely  keeping  her  from 
intercourse  with  any  living  being;  and  yet  he  seriously  asks 
this  court  to  hold,  that  even  if  the  first  service,  by  giving  her 
the  box,  should  be  held  irregular,  that  from  the  time  she  opened 
the  box  and  read  the  contents  of  the  summons,  it  should  be  re- 
garded as  good  service.  It  is  a  sufficient  answer  to  this  propo- 
sition to  say,  that  when  she  first  read  this  summons,  she  was 
beyond  the  jurisdiction  of  this  State,  upon  the  broad  expanse  of 
ocean,  and  service  there  was  no  service  at  all  in  law.  JSTor  is 
the  charge  of  laches  on  her  part  (which  is  raised  by  the  plain- 
tiff) to  be  used  against  her.  If  the  court  had  no  jurisdiction  by 
the  service  of  the  summons,  they  could  not  acquire  it  by  laches. 
Courts  never  acquire  jurisdiction  by  laches. 

The  plaintiff  is  an  attorney  and  counsellor  at  law,  and  cannot 
be  deemed  ignorant  of  what  constitutes  good  service  of  a  sum- 
mons. He  does  not  pretend  to  be  ignorant  of  the  manner  in 
which  it  is  claimed  that  the  service  was  effected.  He  stood  by 
and  saw  the  thing  done,  and  knew  the  manner  of  doing  it ;  both 
he  and  his  clerk  so  swear. 

Two  of  the  affidavits  state  that  it  was  done  by  putting  the 
summons  in  a  closed  tin  box ;  that  box  enveloped  with  paper 
and  sealed ;  that  the  package  so  sealed  was  handed  to  the  de- 
fendant at  the  moment  of  the  leaving  of  the  steamship,  at  its 
departure  for  California,  for  which  place  the  defendant  had 
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taken  passage  by  the  act,  procurement,  and  consent  of  the 
plaintiff;  that  at  the  time  of  handing  her  such  package  she  was 
requested  to  deliver  it  to  her  mother  in  "California,  for  whom 
(she  was  informed)  it  contained  a  present.  Neither  the  plaintiff 
nor  his  clerk  contradicted  this  statement.  The  plaintiff  had 
lived  and  cohabited  with  the  defendant  as  his  wife,  down  to  the 
very  day  of  her  departure  ;  and  he  had  never  to  that  time  com- 
municated to  her  a  doubt  or  suspicion  of  her  infidelity,  or  in- 
formed her  of  any  intent  to  obtain  a  legal  separation. 

It  is  entirely  immaterial,  then,  whether  this  package  was  re- 
ceived by  the  defendant  from  the  hands  of  her  husband,  or  from 
the  hands  of  his  clerk,  so  far  as  that  act  imparted  to  her  any 
knowledge  of  what  was  intended  to  be  effected  by  it.  The 
plaintiff  being  an  attorney  at  law,  doubtless  has  read  the  133d 
section  of  the  Code,  which,  in  effect,  prohibits  a  party  from 
serving  his  own  summons,  and  it  is  not,  therefore,  entirely  im- 
probable that  he  took  his  trusty  clerk  along  to  make  the  mo- 
tions, and  perhaps  for  the  purpose  of  actually  passing  the  box 
into  the  defendant's  hands ;  and  as  this  act  was  performed  while 
the  plaintiff  was  affecting  the  most  tender  and  affectionate  in- 
terest at  the  separation  between  him  and  his  wife,  and  connect- 
ing the  act  with  the  plaintiff's  conversation  in  regard  to  it,  and 
with  the  undisputed  assurance  on  his  part  to  her  that  the  pack- 
age contained  a  kind  memento  to  her  mother,  as  well  as  a 
note  to  herself,  the  other  persons  who  saw  and  heard  all  this 
might  well  be  mistaken  as  to  whose  hand,  whether  that  of  his 
clerk  or  his  own,  actually  passed  this  box  to  the  defendant. 
Divesting  this  act,  if  we  may — if  we  can — of  all  fraudulent  in- 
tent, or  fraudulent  representations,  taking  the  view  we  have  of 
the  office  of  a  summons,  and  the  rights  of  the  parties  afterwards, 
can  this  court,  sitting  here  to  dispense  equal  justice,  hold  that 
the  unknown  possession  of  a  summons  thus  disguised — thus  en- 
veloped— thus  concealing  from  the  party  the  very  knowledge 
which  it  was  the  intent  of  the  law  should  be  communicated — 
constitutes  it  a  good  service  within  the  spirit  of  the  statute? 
Such  a  holding  would  not  only  bring  a  reproach  upon  the  ad- 
ministration of  justice,  but  would  be  an  impeachment  of  the 
uni  versal  dictates  of  common  sense.  It  requires  no  other  knowl- 
edge of  the  law,  than  to  know  that  its  basis  is  reason  and  justice, 
to  be  able  to  determine  the  right  of  this  question ;  and  the  at- 
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tempt  to  dignify  this  act,  by  claiming  it  to  be  a  legal  service  of 
the  summons,  is  little  short  of  an  insult  to  the  intelligence  of  the 
court. 

This  motion  might  be  decided  upon  the  views  above  ex- 
pressed, without  reference  to  any  other  of  the  moral  aspects 
which  the  case  presents.  But  the  court  would  feel  that  they 
fell  short  of  the  discharge  of  their  whole  duty,  if  they  failed  to 
take  judicial  notice  of  the  fact,  that  the  plaintiff  is  an  attorney 
and  counsellor  of  this  court,  and  therefore  one  of  its  officers ; 
that  by  virtue  of  the  rights  and  privileges  which  this  position 
confers  upon  him,  he  has  committed  a  gross  abuse  of  the  process 
and  authority  of  the  court.  He  has  used  the  privileges  which 
his  license  to  practice  confers,  in  order  to  acomplish  his  own 
private  objects  and  purposes.  By  a  secret  and  cunningly  de- 
vised stratagem,  he  has  decoyed  a  defenceless  woman  into  a 
condition  of  entire  helplessness,  and  while  so  ensnared,  has  per- 
verted the  use  of  the  process  of  the  court  to  the  commission  of 
a  most  unhallowed  fraud  upon  her  rights,  and  under  circum- 
stances of  unparalleled  heartlessness  and  cruelty.  Nor  is  the 
moral  aspect  of  the  case  relieved  by  the  fact,  that  the  victim  of 
this  injustice  was  the  wife  of  the  plaintiff,  to  whom,  at  the  sol- 
emn altar,  he  had  pledged  his  holiest  vows  to  love,  to  cherish, 
and  to  protect,*and  that  she  was  also  the  mother  of  his  offspring. 
It  is  sufficient  for  the  court  to  know  that  the  act  which  he  calls 
the  service  of  a  summons,  and  upon  which  he  based  his  decree, 
was  in  no  sense  a  legal  service,  but  was  a  fraud  imposed  by  him, 
not  only  upon  the  defendant,  but  also  upon  the  court,  and  delib- 
erately entered  into  its  solemn  records.  If  this  pretended  ser- 
vice was  made  in  the  manner  detailed  in  the  affidavits,  his 
clerk,  by  whom  it  was  effected,  in  swearing  to  due  service,  was 
guilty  of  most  deliberate  falsehood,  if  not  of  legal  perjury ;  and 
the  plaintiff,  who  doubtless  planned  the  scheme,  and  who,  know- 
ing its  iniquity,  availed  himself  of  its  uses,  is  responsible  to  the 
charge  of  moral,  if  not  legal,  subornation  of  perjury.  To  tol- 
erate, for  one  moment,  an  act  so  flagrant  and  wicked,  to  be  con- 
summated by  one  over  whom  the  court  can  exercise  its  control,  to 
pass  unrebuked,  does  not  comport  with  the  idea  of  a  pure  and 
honest  administration  of  justice.  Such  a  reproach,  while  in  the 
exercise  of  the  power  with  which  I  have  been  invested,  it  shall 
not  suffer  at  my  hands.  The  affidavit  of  the  service  of  the  sum- 
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mons  by  the  clerk  of  the  plaintiff,  was  made  in  the  city  and 
county  of  New  York.  To  a  grand  jury  of  that  county  I  commit 
the  consideration  of  that  paper.  The  affidavit  of  the  plaintiff, 
upon  which  he  obtained  the  order  of  reference,  in  which  he 
coolly  states,  "  that  no  copy  of  an  answer  to  the  complaint  in  this 
action  has  been  received,  nor  has  the  defendant  entered  any  ap- 
pearance in  the  action,  nor  has  she,  or  any  one  in  her  behalf, 
demanded  a  copy  of  the  complaint,  and  deponent  was  personally 
present  and  saw  the  summons  herein  served  on  defendant,"  was 
taken  before  the  clerk  of  Montgomery  county,  to  whose  grand 
jury  I  recommend  the  proper  attention.  To  the  general  term  of 
the  Supreme  Court,  in  whose  immediate  district  this  attorney 
and  counsellor  conducts  his  chief  practice,  I  call  attention  to  this 
officer  of  the  court. 

The  service  of  the  summons,  and  all  subsequent  proceedings 
in  this  action,  including  the  judgment  and  decree  of  divorce,  js 
set  aside  with  costs. 


UNION  .BANK  a.  MOTT. 
Supreme  Court,  first  District ;  Special  Term,  April,  1858. 

MOTION   TO    DISCHARGE   FROM    AfiREST. BAIL. 

On  a  motion  to  vacate  or  modify  a  provisional  remedy — e.  g.  to  vacate  an  order 
of  arrest  or  reduce  the  amount  of  bail — the  question  is,  whether  upon  the  whole 
case,  as  made  by  the  affidavits  on  both  sides,  the  court,  if  called  upon  to  act  on 
the  application  as  res  nova,  would  grant  the  order. 

The  defendant  kept  an  account  in  the  bank  of  the  plaintiffs,  and  during  a  certain 
number  of  years  drew  out,  to  a  very  large  amount,  more  than  had  been  depos- 
ited by  him ;  and  on  examining  the  ledger  containing  the  account  of  the  defend- 
ant with  the  bank,  which  was  kept  by  a  clerk,  one  B.,  it  appeared  that  in  the 
ledger  the  deposits  of  the  defendant  had  been  increased  by  false  entries  to  the 
amount  overdrawn  by  the  defendant : — 

Held,  that  this  was  sufficient  evidence  of  the  defendant's  knowledge  of  and 
complicity  in  the  fraudulent  entries  made  by  B.  j  and  that  further,  the  declara- 
tions of  B.,  in  relation  to  the  fraud,  as  testified  to  by  his  wife,  were  evidence 
against  the  defendant. 

It  is  well  settled  that  the  facts  which  authorize  an  arrest  need  not  be  set  forth  in. 
the  complaint,  except  where  they  are  facts  constituting  the  cause  of  action. 
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The  fact  that,  subsequent  to  the  granting  of  an  order  of  arrest,  the  form  of  the 
summons  in  the  action  was  amended,  changing  it  from  a  summons  for  a  money 
demand  to  a  summons  for  specific  relief,  does  not  impair  the  effect  of  the  order, 
nor  afford  ground  for  vacating  the  order.  • 

Where  the  defendant  has  been  held  to  bail  in  a  civil  action,  and  his  motion  to 
reduce  the  bail  has  been  denied  by  the  justice  who  granted  the  order  and  fixed 
the  amount,  another  justice,  before  whom  a  motion  to  vacate  the  order  or  re- 
duce the  bail  is  made,  founded  upon  new  affidavits,  should  not  reduce  the  bail 
unless  new  facts  are  presented  bearing  on  that  question  ;  and  the  fact  that, 
since  the  denial  of  the  first  motion,  the  defendant  has  been  held  to  bail  in  a 
much  smaller  amount  in  criminal  proceedings  on  the  same  facts,  is  not  a  reason 
for  a  reduction  in  the  civil  action. 


Order  to  show  cause  why  order  of  arrest  should  not  be  va- 
cated, or  the  amount  of  bail  reduced. 

The  action  was  brought  by  the  Union  Bank  of  the  city  of 
~$ew  York  against  Jacob  H.  Mott  and  Garret  S.  Mott,  to  re- 

Cj  i 

cover  alleged  over-drafts  in  a  large  amount.  The  action  was 
commenced  by  the  service  of  a  summons  on  the  defendant  Ja- 
cob, and  his  arrest.  He  was  held  to  bail  in  the  sum  of  one  hun- 
dred and  forty-two  thousand  dollars,  and  in  default  of  bail  was 
committed  to  jail. 

The  order  of  arrest  was  founded  on  the  affidavit  of  one  Ar- 
thur, the  plaintiffs'  cashier,  which  stated  that  the  plaintiffs  were  a 
corporation  :  that  the  defendants,  and  each  of  them,  were  justly 
indebted  to  the  plaintiffs  in  the  sum  of  $141,586.78,  besides 
interest,  for  moneys  fraudulently  overdrawn  by  them  from  the 
plaintiffs  :  that  deponent  believed  and  charged  that  defendants, 
and  each  of  them,  had  been  guilty  of  a  fraud  in  overdrawing, 
and  thus  obtaining  said  money  from  the  plaintiffs  :  that  the 
fraud  was  first  discovered  by  plaintiffs  on  the  9th  of  March, 
1858  :  that  the  facts  showing  such  fraud  were  substantially  as 
follows  : — The  defendant  Garret  in  1855  gave  a  power  of  attor- 
ney to  the  defendant  Jacob,  and  by  means  of  checks,  drawn  by 
Jacob  as  attorney  for  Garret,  and  by  collusion  with  one  Brother- 
son,  who  was  plaintiffs'  book-keeper,  the  defendants  obtained 
from  plaintiffs,  by  over-drafts,  moneys  amounting  to  the  sum 
claimed. 

The  defendant  Jacob  was  arrested  on  the  llth  of  March  ;  on 
the  12th  he  appeared  in  the  action  by  his  attorneys,  and  de- 
manded a  copy  of  the  complaint. 


NEW-YORK.  Sir 


Union  Bank  a.  Mott. 


The  original  summons  contained  a  notice,  under  the  first  sub- 
division of  section  129  of  the  Code, — i.  e.^  that  the  plaintiffs 
would  take  judgment  for  a  sum  specified.  Subsequent  to  the 
arrest,  the  plaintiffs  obtained  an  order  amending  the  sum- 
mons, by  striking  out  that  notice  and  substituting  the  notice 
required  by  the  second  subdivision  of  section  129,-^i.  <?.,  that 
the  plaintiffs  would  apply  to  the  court  for  the  relief  de- 
manded. 

About  the  same  time  with  the  arrest  of  the  defendant,  the 
plaintiffs  instituted  criminal  proceedings  against  him  before  the 
recorder  of  the  city  of  New  York,  upon  the  same  facts ;  and 
in  the  subsequent  course  of  those  proceedings,  Arthur,  the 
cashier,  was  examined  as  a  witness,  and  testified,  among  other 
things,  that  all  he  knew  in  the  matter  he  had  derived  from 
information  from  others.  His  testimony  did  not,  however, 
disclose  the  names  of  those  from  whom  he  had  derived  infor- 
mation. 

In  those  proceedings  the  recorder  held  the  defendant  to  bail 
in  the  sum  of  ten  thousand  dollars. 

On  an  affidavit  setting  forth  these  facts,  and  denying  fully 
the  matters  alleged  in  the  affidavit  of  Arthur,  and  denying  any 
complicity  whatever  in  any  scheme  of  defrauding  plaintiffs,  or 
any  acquaintance  with  Brotherson,  other  than  as  a  clerk  in  the 
bank,  the  defendant  obtained  an  order  that  the  plaintiff's  show 
cause  why  an  order  should  not  be  granted  upon  the  merits  of 
the  action,  either  vacating  the  order  of  arrest,  or  reducing  the 
amount  of  bail.* 

In  opposition  to  this  motion,  the  plaintiffs  read  an  affidavit 
made  by  Arthur,  subsequent  to  his  testimony  before  the  record- 
er, alleging  in  positive  terms,  and  not  on  information  and  belief, 
the  truth  of  the  original  affidavit ;  also  affidavits  of  the  paying 
and  receiving  tellers,  and  of  a  clerk,  of  the  plaintiff's,  tending 
to  fortify  its  statements,  and  also  an  affidavit  by  the  wife  of 
Brotherson,  the  teller,  in  collusion  with  whom  it  was  alleged 
that  the  defendant  had  acted,  and  who  had  absconded  on  the 
discovery  of  tiie  fraud. 


0  The  defendant  had  previously  made  a  similar  motion,  founded  upon  the 
original  affidavit  on  which  the  order  of  arrest  was  granted.  That  motion  was 
denied  by  Mr.  Justice  Clerke,  before  whom  it  was  heard,  and  his  decision  was 
affirmed  at  general  term  in  May,  1858. 
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Ga  Nun,  Jordan,  &  Bain,  and  J.  Graham,  and  E.  W. 
Stoughton,  for  the  motion. 

John  Foot  and  S.  A.  Foot,  opposed. 

DA  VIES,  J. — The  new  matter  presented  on  this  motion  is  found- 
.ed  on  the  affidavit  of  the  defendant,  the  examination  before  the 
recorder,  and  the  rebutting  affidavits  on  the  part  of  the  plaintiff, 
and  the  change  which  has  taken  place  in  the  form  of  the  sum- 
mons since  the  original  order  was  granted.  The  examination  of 
Arthur,  who  made  the  affidavits  upon  which  the  defendant  was 
originally  arrested,  shows  certainly  that  the  matters  stated  in 
that  affidavit,  though  affirmed  to  positively,  were  derived  from 
others.  It  is  necessary  to  state  the  source  of  information,  when 
matters  are  stated  to  be  on  information ;  and  the  original  affi- 
davit, and  the  examination  before  the  recorder,  taken  together, 
with  nothing  else  to  explain  or  justify  them,  would  subject  it  to 
the  just  criticism  of  Mr.  Justice  Mitchell  in  Moore  v.  Calvert 
(9  How.  Pr.  R.,  474).  And  if  the  case  stood  before  me  alone 
on  that  affidavit  and  examination,  I  should  feel  it  my  duty  to 
discharge  the  defendant. 

But,  as  I  understand  the  subsequent  affidavit  of  Mr.  Arthur, 
he  swears  positively,  and  of  his  own  knowledge,  to  the  payment, 
by  him  or  one  of  his  assistants,  to  the  defendant  of  the  moneys 
drawn  from  the  plaintiffs,  from  January  1,  1849,  to  February  1, 
1853,  and  to  the  amount  of  the  indebtedness  of  defendant  to  the 
plaintiff,  as  stated  in  his  original  affidavit.  But  the  question 
now  before  me  is,  whether,  upon  the  whole  case,  the  defendant 
should  be  held  to  bail.  In  other  words,  should  an  order  of  ar- 
rest now*  be  granted  upon  the  facts  as  now  presented  ?  This 
point  is  well  and  clearly  stated  by  Harris,  Justice,  in  Chapin  a. 
Seeley  (13  How.  Pr.  R.,  490).  At  page  493  he  says:  "As  I 
understand  the  provisions  of  sections  204  and  205  of  the  Code, 
the  question,  upon  every  motion  like  this,  is,  whether  upon  the 
whole  case,  as  made  by  the  affidavits  on  both  sides,  the  court,  if 
called  upon  to  act  upon  the  application  as  res  nova,  would  grant 
the. order  of  arrest.  If  it  would,  then  the  motion  to  vacate 
should  be  denied.  But  if,  after  hearing  both  parties  upon  the 
question,  it  should  appear  that  a  case  for  arrest  had  not  been 
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made  out,  the  order  should  be  vacated."*  He  cites  Hernandez 
a.  Carnobeli  (10  How.  Pr.  R.,  449) ;  The  Republic  of  Mexico 
<t.  Arrangois  (11  How,  Pr.  R.,  9,  and  cases  there  cited) ;  Cady, 
President,  &c.,  a.  Edmonds  (12  How.  Pr.  R.,  197). 

o  BEDELL  a.  STURTA  (New  York  Superior  Court,  Special  Term,  December,  1857)         ^*>>C 
was  a  motion  to  vacate  an  order  of  arrest.    The  order  was  granted  in  the  action    fi  fi//)^ 
on  the  10th  of  October.  On  the  12th  of  December,  the  defendant  put  in  an  amended    /  ^Vv*-  Jf^- 
answer.     The  motion  was  founded  on  affidavits  tending  to  disprove  any  cause  of     '7'V.  4/Y"'  ' 
action,  and  in  opposition  to  the  motion  additional  affidavits  were  put  in  fortifying 
the  one  on  which  the  order  was  granted.     On  the  argument  it  appeared  that  the 
original  summons  in  the  action  was  entitled  as  in  the  Supreme  Court,  but  the 
copy  summons  served  was  not  produced,  nor  did  it  appear  how  that  was  enti- 
tled ;  and  the  notice  of  the  present  motion  did  not  point  out  «,ny  irregularity  in 
this  respect. 

BOSWORTH,  J.,  held,  that  as  the  cause  of  action  was  one  which  would  authorize 
an  execution  against  the  body,  in  case  of  a  recovery,  the  order  would  not  be  va- 
cated merely  because  the  cause  of  action  was  denied,  while  the  opposing  affida- 
vits sustained  that  on  which  the  order  was  granted.  The  complaint  should  not 
be  set  aside  after  an  answer  put  in,  merely  because  the  summons  was  irregu- 
lar. If  the  order  of  arrest  was  not  wholly  void,  it  should  not  be  set  aside  for 
such  irregularity  on  a  motion  made  after  answer.  If  wholly  void,  the  defendant 
did  not  need  the  interposition  of  the  court.  Motion  denied,  with  costs,  to  abide 
the  event. 

In  CHITTENDEN  a.  HUBBELL  (Supreme  Court,  First  District,  Special  Term,  1858), 
the  defendant  Hubbell  was  arrested  on  affidavits  showing  that  the  debt,  to  re- 
cover which  the  action  was  brought,  was  fraudulently  contracted.  On  his  own 
affidavit,  denying  the  facts  alleged  by  plaintiffs,  the  defendant  moved  to  vacate 
the  order  of  arrest. 

INGRAHAM,  J. ,  held,  that  the  mere  denial  by  the  defendant,  in  his  own  affidavit, 
of  the  facts  on  which  the  order  was  granted,  does  not  furnish  any  preponderance 
of  evidence  in  his  favor  to  entitle  him  to  a  discharge  ;  and  if  on  such  a  motion  an 
affidavit  merely  denying  the  plaintiffs  allegations  can  be  received,  it  should  be 
sustained  by  other  proof  to  throw  the  weight  of  the  evidence  in  his  favor. 

ANONYMOUS  (New  York  Common  Pleas,  Special  Term,  April,  1858).  The  plain- 
tiff sued  to  recover  the  value  of  certain  property,  which  he  alleged  was  procured 
from  him  by  the  defendants  upon  false  and  fraudulent  representations  made  by 
them  respecting  their  capital  and  business. 

Upon  the  affidavit  of  one  Towers,  a  broker,  and  through  whose  agency  the  de- 
fendants obtained  the  property,  showing  that  he  acted  for  them,  that  he  was  au- 
thorized by  the  defendant  W.  to  make  the  representations  referred  to  on  behalf 
of  the  defendants'  firm  of  H.  A.  W.  &  Co.,  that  he  made  them  as  their  agent, 
upon  them  obtained  from  the  plaintiff  the  property  referred  to,  and  that  the  rep- 
resentations are  untrue  ;  and  also,  on  the  plaintiffs  affidavit  to  the  effect  that  the 
property  was  parted  with  and  delivered  to  the  defendants'  firm  of  H.  A.  W.  &  Co. 
upon  the  faith  of  these  representations,  and  that  its  return  had  been  demanded 
and  refused  ;  an  order  for  the  arrest  of  the  defendants  was  granted. 
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What  are  the  facts  as  now  presented  by  the  affidavits  ?  That 
the  defendant  kept  an  account  in  the  Union  Bank  from  January 
1,  1849,  to  February  1,  1853,  in  the  name  of  Garret  S.  Mott, 
his  brother,  and  that  the  moneys,  during  that  time,  were  drawn 

The  defendants,  upon  affidavits  denying  that  they  ever  authorized  Towers  to 
make  the  representations  referred  to,  now  moved  to  vacate  the  order  ;  and  the 
defendant  M.  especially  asked  to  he  discharged  from  arrest,  upon  the  ground  that 
he  had  no  knowledge  of  any  such  representations  having  been  made  by  his  part- 
ner, and  that  he  was  in  no  way  connected  with  the  fraud  alleged,  except  as  a 
member  of  defendants'  firm. 

HILTON,  J. — As  it  is  claimed  by  the  defendants  that  the  property  was  purchased 
for  their  firm  in  the  ordinary  course  of  the  business  and  transactions  of  the  part- 
nership, it  follows,  that  if  any  fraud  was  practised  by  either  defendant,  whereby 
the  plaintiffs  were  induced  to  part  with  their  property,  both  the  partners  are 
liable  in  this  action  to  the  same  extent  as  if  each  had  participated  in  the  fraud 
complained  of. 

By  the  act  of  copartnership,  each  partner  declares  to  the  world  that  he  is  satis- 
fied with  the  honesty  and  integrity  of  his  partner,  and  assumes  a  responsibility 
for  all  that  he  shall  do  within  the  scope  of  the  partnership  business  and  concerns. 
And  this  responsibility  extends  to  the  frauds  of  a  copartner  in  any  partnership 
transaction,  — upon  the  principle  that  if,  by  the  wrongful  acts  of  any  one,  a  loss  en- 
sues, and  one  of  two  innocent  parties  must  suffer,  the  law  imposes  the  liability 
upon  that  party  who  was  the  cause  of  trust  and  confidence  being  reposed  in  the 
wrong-doer.  (Coll.  on  Partn.,  §§  454,  455  ;  Story  on  Partn.,  §  108  ;  Rappv.  Latham, 
2  Barnw  &r  Ald.,795  ;  Hume  v.  Holland,  Ryan  &f  M.,  371  ;  Boardman  v.  Gore,  15 
Mass.,  331  ;  Hawkins  v.  Appleby,  2  Sandf:,  421.) 

In  an  action  of  this  nature,  when  the  facts  constituting  the  cause  of  action,  and 
authorizing  the  granting  of  the  order  of  arrest,  are  the  same,  the  court  will  not, 
upon  a  motion  to  discharge  the  order,  decide  the  disputed  question,  and  substan- 
tially determine  the  issues  between  the  parties  and  the  merits  of  the  cause  in  fa- 
vor of  the  defendant,  simply  because  the  facts  furnished  by  the  affidavits  prepon- 
derate in  his  favor,  unless  they  do  so  to  such  an  extent  as  to  produce  the  belief 
that  the  cause  of  action  alleged  is  wholly  groundless.  (Welch  v.  Hill,  2  Johns., 
100  ;  Watkinson  v.  Laughton,  4  lb.,  307  ;  Hart  v.  Falconer,  5  76.,  362  ;  Jordan  v. 
Jordan,  6  Wend.,  524  ;  Falconer  v.  Elias,  1  Code  R.,  N.  S.,  155  ;  Geller  v.  Seixas, 
4  Abbotts'  Pr.  R.,  103  ;  Corwin  v.  Freeland,  2  Seld. ,  560  ;  Frost  v.  McCarger,  14 
How.Pr.  R.,  131.) 

But  when,  as  in  this  case,  it  appears  that  the  action  is  prosecuted  in  good  faith 
by  responsible  parties,  and  the  affidavits  simply  negative  each  other,  it  is  the 
uniform  rule  to  deny  the  motion,  and  permit  the  action  to  go  to  trial  before  a 
jury,  unprejudiced  by  any  decision  affecting  the  merits  of  the'  controversy. 

There  is  no  good  reason  why  this  salutary  rule  should  be  departed  from  in  this 
case  ;  and  the  motion  to  vacate  the  order  of  arrest  is  denied. 

BARRON  a.  SANFORD  (Supreme  Court,  Seventh  District,  Special  Term,  June,  1857). 
The  defendant  in  this  action  was  arrested  on  the  plaintiffs  affidavits,  showing 
that  the  debt  was  fraudulently  contracted.  The  defendant,  on  affidavit  denying 
the  fraud,  moved  that  the  order  of  arrest  be  vacated.  The  motion  was  opposed 
on  affidavits  bv  the  plaintiffs  reasserting  the  facts  alleged  in  the  original  affidavit. 
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out  by  the  defendant  on  checks  made  by  him,  as  attorney  of 
Garret  S.  Mott.  That,  for  the  period  aforesaid,  there  was  drawn 
out,  on  such  checks,  $97,254.90  more  than  was  deposited,  and 
than  was  entered  in  the  deposit-book  by  the  receiving  teller 

E.  DARWIN  SMITH,  J. — The  affidavits  of  the  plaintiff  and  defendant  are  conflict- 
ing, and  equally  positive  in  regard  to  the  fraud  ;  the  plaintiff  positively  affirming 
the  fraudulent  representations,  and  the  defendant  denying  the  same  with  equal 
positiveness.  Assuming  that  the  plaintiff  states  his  cause  of  action  positively, 
and  shows  a  good  cause  of  action  prima  fade,  as  in  the  case  here,  the  court  does 
not  entertain  or  determine  any  issue  on  that  question  on  these  motions.  But 
sections  204  and  205  of  the  Code  give  the  defendant  who  has  been  arrested  the 
right  to  apply  to  vacate  the  order  of  arrest  upon  the  affidavits  on  which  the  order 
was  made,  with  or  without  other  affidavits.  When  the  motion  is  made  upon 
affidavits  other  than  those  upon  which  the  order  was  granted,  the  plaintiff  may 
oppose  the  motion  with  new  affidavits. 

This  motion  is  made  and  opposed  upon  new  affidavits,  and  the  chief  question 
for  the  court  is,  to  determine  upon  what  rule  or  principle  the  motion  must  be 
governed  in  its  decision.  If  the  question  is  to  be  decided  upon  these  affidavits 
upon  the  rule  laid  down  in  Chapin  a.  Seeley  (13  How.  Pr.  R,,  490),  as  if  the  case 
were  res  nova,  or  as  ordinary  special  motions  are  decided,  upon  the  face  and  weight 
of  the  affidavits,  this  motion,  if  it  be  regarded  as  a  motion  on  behalf  of  the  plain- 
tiff for  bail,  should  be  denied,  for  the  defendant  positively  denies  the  affirmative 
allegations  of  the  plaintiff's  affidavits.  If,  on  the  other  hand,  the  plaintiff  hav- 
ing made  out  a.  prima  facie  case  for  an  arrest,  and  having  obtained  the  order  of 
arrest,  the  defendant  is  to  be  regarded  as  the  moving  party,  then  the  motion 
should  be  denied,  for  the  allegations  of  the  moving  papers  are  positively  negative, 
and  the  affirmative  allegations  of  the  plaintiff's  original  affidavits  positively  re- 
asserted. 

The  rule  as  stated  by  Judge  Harris,  in  Chapin  a.  Seeley  (supra),  is  doubtless  the 
true  one,  when  it  can  be  applied  clearly  by  the  court ;  that  is  to  say,  if  the  judge, 
upon  the  whole  case,  is  fully  satisfied  that  a  fraud  has  been  committed  by  the  de- 
fendant in  contracting  the  debt  for  which  the  action  is  brought,  he  should  of 
course  retain  the  order,  and  deny  the  motion  ;  so,  on  the  other  hand,  if  he  is 
clearly  satisfied  that  no  fraud  has  been  committed,  and  no  cause  of  arrest  estab- 
lished, he  should  discharge  the  order. 

But  what  shall  the  judge  do  in  case  of  doubt  ?  Judge  Hoffman,  in  Hernandez 
a.  Carnobeli  (W Hoto.  Pr.  R.,  449),  considers  that  "if  the  question  is  doubtful, 
then  the  plaintiff  has  not  made  out  his  case,  and  the  defendant  should  be  dis- 
charged. ' ' 

I  cannot  see  why  this  is  not  the  true  rule,  if  the  whole  question  is  to  be  consid- 
ered raised  on  the  motion  as  res  nova;  for  the  party  seeking  the  benefit  of  bail, 
like  all  other  cases  where  the  party  seeks  affirmative  relief,  holds  the  affirmative, 
and  should  make  out  his  case.  And  yet  I  am  not  quite  satisfied  that  it  is  safe  or 
proper  to  dispose  of  these  motions  upon  this  ground.  While  the  liberty  of  the 
citizen  should  not  be  invaded,  or  bail  required,  except  in  clear  cases  under  the 
statute,  yet  this  right  of  arrest  is  so  important  in  many  cases,  and  the  tempta- 
tions are  so  strong  to  make  false  affidavits  to  escape  it,  as  well  as  to  procure  the 
order  of  arrest,  that  I  think  the  court  ought  not  to  dispose  of  this  class  of  motions 
upon  a  simple  denial  of  the  grounds  upon  which  the  arrest  is  ordered,  and  where 
VOL.  VI.— 21 
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who  received  the  deposits,  and  who  testified  that  all  the  deposits 
received  were  so  entered.  On  examining  the  ledger  containing 
the  accounts  of  the  defendant  with  the  bank,  kept  by  Brother- 
son,  it  appears  that  in  the  ledger  the  deposits  of  the  defendant 
were  increased  by  false  entries  to  the  amount  thus  overdrawn 
by  the  defendant.  The  statement  of  these  facts  leads  to  the  in- 
evitable conclusion  of  the  complicity  of  the  defendant  with 
Brotherson,  in  reference  to  these  entries,  and  his  knowledge 
that  the  deposits  made  by  him  had  been  fraudulently  increased. 

On  the  4th  of  October,  1856,  the  defendant  opened  an  account 
in  his  own  name  in  the  bank,  and  from  that  time  to  March  10, 
1858,  he  drew  out  of  the  bank,  and  there  was  paid  to  him  on 
his  own  checks,  the  sum  of  $44,331.88  more  than  he  deposited. 
The  deposits  then  increased  to  this  sum  by  false  and  fraudulent 
entries  made  in  the  ledger  by  Brotherson,  and  it  is  impossible 
to  doubt  that  the  defendant  had  knowledge  of  such  fraudulent 
increase. 

If  any  doubt  could  exist  as  to  such  knowledge,  from  the  acts 
of  the  defendant,  and  which  are  clearly  established,  it  is  dis- 
pelled by  the  affidavit  of  Mrs.  Brotherson.  She  shows,  in  con- 
tradiction of  the  statement  made  by  the  defendant,  that  he  and 
Brotherson  were  on  terms  of  considerable  intimacy,  and  had 
business  connections  incompatible  with  the  acquaintance  which 
the  defendant  says  he  had  with  him.  I  arrive  at  these  conclu- 
sions irrespective  of  the  declaration  of  Brotherson,  as  testified 
to  by  his  wife.  It  was  objected  to,  on  the  argument,  that  I 
should  exclude  the  declaration  from  consideration.  But  the 

there  is  a  distinct  conflict  in  the  affidavits,  in  the  summary  manner  in  which  or- 
dinary special  motions  are  disposed  of. 

Where  there  is  such  conflict  in  the  affidavits,  some  one  must  of  course  have 
stated  facts  in  dispute  untruly  ;  and  I  cannot  think  it  is  safe  or  best  to  let  a  defend- 
ant escape,  because,  if  the  case  be  so,  he  has  sworn  falsely  in  the  moving  affida- 
vits. If  the  plaintiff  has  sworn  falsely,  he  ought  of  course  to  lose  his  bail,  and 
be  made  to  pay  the  costs  of  an  investigation.  In  such  case,  I  think  it  will  be 
safest  and  best,  and  subserve  the  rights  of  suitors  and  public  justice,  to  refer  the 
affidavits  to  a  referee,  and  require  the  parties  to  submit  to  an  oral  cross-examina- 
tion in  respect  to  the  facts  stated  in  the  affidavits,  with  leave  to  either  party  to 
call  and  examine  other  witnesses  on  the  question,  that  the  court  may  ascertain 
the  truth. 

I  shall  in  this  case  so  order,  that  the  referee  will  report  the  evidence  and  his 
finding  thereon,  whether  the  debt  for  which  this  action  was  brought  was  or  was 
not  fraudulently  contracted  ;  and  the  final  decision  of  this  motion  may  stand  over 
till  the  coming  in  of  such  report. 
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rule  is  well  settled,  that  when  the  foundation  is  laid  by  proof 
sufficient,  pi'ima  facie,  to  establish  the  fact  of  a  conspiracy  to 
do  an  unlawful  act,  between  parties,  the  acts  and  declarations 
of  each  of  the  parties  in  reference  to  the  former  object,  in  pur- 
suance of  the  original  concerted  plan,  are,  in  contemplation  of 
law,  the  acts  and  declarations  of  them  all,  and  are  therefore 
original  evidence  against  each  of  them.  (1  Greeril.  on  Ev.,  §  111.) 
And  the  same  author  says  that  any  one  who  does  enter  into  a 
common  purpose  or  design,  is  in  law  a  party  to  every  act  which 
had  before  been  done  by  the  others,  and  a  party  to  every  act 
which  may  afterwards  be  done  by  any  of  the  others  in  further- 
ance of  such  purpose  or  design. 

Applying  these  principles  to  this  case,  it  is  apparent  that  the 
defendant  is  a  party  to  the  acts  of  Brotherson,  and  that  his  acts 
and  declarations  may  be  used  against  the  defendants. 

Mrs.  Brotherson  says  that  Brotherson  frequently  told  her  that 
he  was  well  acquainted  with  the  defendant,  Mott,  and  had  had 
business  transactions  with  him,  in  regard  to  Mott's  business 
with  the  Union  Bank ;  that  Brotherson  told  her  that  he  had  got 
into  a  very  serious  difficulty  at  the  Union  Bank,  owing  to  said 
Mott,  and  that  said  Mott  had  promised  to  extricate  him  when 
his  mother  should  die,  and  he  should  come  into  property  by 
that  means.  That  he  also  told  her  that  Mott  had  received  all 
the  money  from  the  Union  Bank,  and  that  he  was  merely  a  tool 
in  Mott's  hands,  and  that  Mott  alone  would  help  him  out  of  the 
difficulty. 

With  these  facts  before  me,  I  cannot  doubt  if  the  application 
had  been  made  for  an  order  of  court,  it  would  be  my  duty  to 
grant  it.  And  such  being  the  state  of  the  case,  it  is  equally  my 
duty,  on  the  authority  of  Chapin  a.  Seeley  (supra),  to  refuse  to 
vacate  the  order  already  granted. 

But  it  is  contended  that,  the  form  of  the  summons  having 
been  changed,  the  order  of  court  falls,  as  no  order  can  be 
granted  in  the  present  form  of  action.  I  do  not  understand  the 
question,  whether  or  not  the  defendant  is  liable  to  arrest,  to  de- 
pend at  all  on  the  form  of  the  action,  or  upon  the  facts  appearing 
in  the  record.  Nay,  it  is  now  well  settled  that  the  facts  to 
authorize  the  arrest  should  not  appear  in  the  record. 

In  Cheney  v.  Sackett  (5  How.  Pr.  R.,  467),  referring  to  sub- 
divisions 4  and  5  of  section  179  of  the  Code,  the  court  says : 
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"  There  is  no  provision  requiring  the  complaint  to  contain  alle- 
gations which  authorize  the  defendant's  arrest  or  imprisonment, 
By  section  183,  the  order  for  the  arrest  may  be  made  at  any 
time  before  judgment."  *  *  *  The  learned  judge,  in  that 
case,  considered  that  the  Legislature  did  not  contemplate  any 
different  form  of  ,the  complaint  between  bailable  and  non-bail- 
able actions,  and  that  in  most  cases,  where  the  defendant  may 
be  arrested  under  section  179,  the  ground  of  arrest  is  something 
wholly  aside  from,  and  independent  of,  the  form  of  action.  In 
Field  a.  Morse  (9  How.  Pr.  jffi.,  47),  the  same  judge  held  that 
allegations,  and  statements  in  the  complaint  tending  to  them, 
show  that  the  debt  was  fraudulently  contracted,  and  constituted 
no  part  of  the  cause  of  action,  and  should  be  stricken  out  as 
irrelevant  and  redundant.  He  adds  that  "  the  doctrine  of  the 
case  of  Cheney  a.  Lenbath  (5  How.  Pr.  J?.,  467)  has  been,  since 
the  decision  of  that  case,  distinctly  recognized  and  approved  in 
the  Court  of  Appeals."  The  case  referred  to  is  doubtless  that 
of  Corwin  a.  Freeland  (2  Seld..,  560).  There  the  Court  of  Ap- 
peals say  that  an  examination  of  the  different  sections  of  the 
Code  will  satisfy  any  one  that  the  Legislature  never  intended  to 
oblige  the  party  alleging  the  fraud  to  embrace  it  in  his  com- 
plaint. In  the  first  place,  the  order  to  arrest  cannot  be  pro- 
cured upon  the  pleadings,  no  matter  how  broadly  the  fraud 
may  be  alleged  in  them,  but  must  be  on  affidavits  snowing  that 
a  cause  of  action  exists,  and  that  the  cause  is  one  of  those  men- 
tioned in  section  179.  The  order  to  arrest  may  be  made  at  any 
time  after  the  summons,  before  judgment.  These  provisions 
show  clearly  that  the  order  to  hold  to  bail  was  intended  to  be 
independent  of  the  pleadings;  and  although  such  orders  may,  in 
some  instances,  be  founded  on  the  same  facts  which  constitute 
the  cause  of  action,  in  others  they  may  rest  upon  facts  totally 
distinct  from  the  cause  of  action,  and  in  all  cases  the  facts  must 
appear  by  affidavits  before  any  order  of  arrest  can  be  made. 
By  subdivision  4  of  section  179  of  the  Code,  in  any  action,  when 
it  appears,  as  it  must,  by  affidavit,  and  independent  entirely  of 
every  thing  in  the  summons  or  complaint,  that  the  defendant 
has  been  guilty  of  a  fraud  in  contracting  the  debt,  or  incurring  the 
obligation  for  which  the  action  is  brought,  he  may  be  arrested  and 
held  to  bail.  In  Goodrich  a.  Dunbar  (17  Barb.,  644),  this  court 
held  that,  under  subdivision  4  of  this  section,  the  defendant  may 
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be  arrested  for  the  fraud  in  contracting  the  debt,  or  incurring 
the  obligation  for  which  the  actipn  is  brought.  And  in  "Wanzer 
•a.  De  Baun  (1  E.  D.  Smith,  C.  P.  R.,  261),  the  summons  was 
for  relief,  the  action  being  commenced  on  a  judgment  recovered 
in  another  State.  The  question  was,  whether  the  defendant 
could  be  held  to  bail  on  affidavits  showing  fraud  in  contracting 
the  original  debt,  for  which  the  judgment  had  been  obtained. 
"Woodruff,  Justice,  in  delivering  the  opinion  of  the  court,  says  : 
"  The  statute  has  abrogated  the  right  to  hold  to  bail  in  certain 
cases,  but  not  when  the  debt  was  fraudulently  contracted.  It 
results,  I  think,  that  when  a  debt  is  fraudulently  contracted,  the 
right  to  hold  to  bail  remains  to  the  plaintiff,  whatever  may  be 
the  form  of  his  action,  and  through  whatever  change  his  secu- 
rity may  pass,  until  his  debt  is  satisfied  or  discharged."  It 
being  apparent  to  my  mind,  from  the  facts  before  me,  that  the 
defendant  has  been  guilty  of  a  fraud  in  contracting  the  debt, 
or  incurring  the  obligation  for  which  this  action  is  brought,  it 
follows  that  it  is  a  proper  case  to  hold  him  to  bail,  whatever 
may  be  the  form  of  the  summons,  or  the  allegations  of  the  com- 
plaint. 

The  only  question  remaining  to  be  considered  is  that  of  the 
reduction  of  the  amount  of  bail.  As  that  has  been  passed  upon 
by  one  of  the  justices  of  this  court  and  refused,  I  ought  not  to 
review  that  decision  unless  new  facts  are  presented  bearing  on. 
that  question.  The  only  one  is,  that  after  an  examination  by 
the  recorder,  the  presiding  judge  in  our  criminal  courts,  he  has 
adjudged  that  the  defendant,  prima  facie,  has  been  guilty  of 
the  fraud  charged,  and  has  held  him  to  bail  in  the  sum  of 
$10,000  to  answer  the  criminal  charge.  This  investigation  and 
decision  afford  strong  additional  evidence  of  the  truth  of  the 
plaintiffs'  charge  of  fraud  against  the  defendant,  and  furnishes 
an  additional  reason  for  holding  him  to  bail.  I  do  not  see  that 
the  fact  of  his  being  held  to  bail  for  the  criminal  charge,  fur- 
nishes any  reason  for  reducing  the  bail  the  judge  who  first 
granted  the  order  thought  proper  to  fix,  and,  on  argument, 
deemed  it  right  to  retain.  The  facts  and  amount  of  bail,  in  this 
court,  were  considerations  proper  to  be  urged  before  the  re- 
corder in  fixing  the  amount  of  bail  then,  and  doubtless  had  an 
influence  on  his  mind  in  determining  the  amount  in  which  he 
held  the  defendant.  I  do  not  see  that  they  are  sufficient  to  war- 
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rant  me  in  interfering  with  the  bail  as  fixed  by  the  judge  who 
granted  the  order  of  arrest. 

The  motion  to  discharge  the  order  of  arrest,  and  to  reduce  the 
amount  of  bail,  is  denied,  with  costs. 


PERCY  a.  SEWARD. 

Sn/preme  Court,  Third  District  /  Special  Term,  May,  1858. 
CONSOLIDATION  OF  ACTIONS. — CHANGE  OF  PLACE  OF  TRIAL. 

The  plaintiff  brought  at  one  time,  and  against  the  same  defendants,  a  separate  ac- 
tion in  each  of  the  counties  of  the  State,  for  one  and  the  same  libel,  which  was 
published  in  the  county  in  which  all  of  the  parties  resided. 

Held,  that  the  defendants'  motion  to  consolidate  the  actions  into  one  must  be 
granted. 

The  motion  to  consolidate  was  properly  made  in  the  county  in  which  all  the  par- 
ties resided. 

The  time  to  plead  in  the  consolidated  action  in  such  a  case,  should  be  the  time 
which  remained  in  the  action  in  the  county  to  which  the  other  actions  were 
drawn  by  the  consolidation. 

Motion  to  consolidate  several  actions. 

The  defendants  were  sued  as  editors  and  proprietors  of  the 
Albany  Evening  Journal,  a  newspaper  printed  and  published 
in  the  city  and  county  of  Albany.  The  plaintiff  brought  against 
them,  in  the  Supreme  Court,  sixty-two  separate  actions,  one  in 
each  of  the  sixty-two  counties  of  the  State,  for  the  publication 
of  an  alleged  libel  in  the  paper  of  the  defendants.  The  dam- 
ages in  each  action  were  laid  at  twenty  thousand  dollars.  The 
parties  all  resided  in  the  county  of  Albany.  The  action  in  that 
county  was  commenced  first ;  the  others  were  commenced  to- 
gether, a  few  days  afterwards. 

The  defendants  appeared  in  the  actions,  and  served  upon  the 
plaintiff  a  demand  "  that  the  place  of  trial  in  each  and  every  of 
said  actions  be  changed  (and  you  are  hereby  required  to  change 
the  place  of  trial  of  each  and  every  of  said  actions)  from  the 
place  and  counties  stated  in  the  complaints  in  said  actions,  and 
herein  above  mentioned,  to  the  proper  county,  to  wit  :  the  coun- 
ty in  which  the  plaintiff  and  defendants  both  reside  and  resided 
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at  the  time  of  the  commencement  thereof — the  county  of  Al- 
bany." 

The  defendants  now  moved  in  the  county  of  Albany  for  "  a 
rule  or  order  to  consolidate  into  one  action  each  and  all  and 
every  of  the  within  entitled  actions." 

The  notice  of  motion  was  entitled  in  all  the  actions,  and 
the  motion  was  founded  on  the  following  papers  : — 1.  The  sum- 
monses and  complaints  in  all  the  actions.  2.  An  affidavit  sta- 
ting that  all  the  parties,  plaintiff  and  defendant,  then,  and  at  the 
time  of  the  commencement  of  the  action,  resided  in  Albany 
county.  This  affidavit  further  stated  "  that  each  and  every  of 
said  actions,  except  the  action  with  the  place  of  trial  named  in 
the  county  of  Albany,  was  commenced  at  the  same  time ;  that 
the  questions  to  be  tried  in  each,  every,  and  all  of  said  actions  are 
identical,  and  that  the  cause  or  causes  of  action  in  each  complaint 
are  not  only  the  same  subject-matter,  but  that  the  same  language 
and  words  are  used  and  set  out  in  each  of  said  complaints,  and 
differ  in  no  respect  except  in  the  language  in  the  complaint,  in 
which  the  place  of  trial  is  laid  in  Albany  county."  This  affi- 
davit further  stated  that  deponent,  one  of  defendants,  was  one 
of  the  editors  and  proprietors  of  the  Journal,  and  conversant 
with  the  facts  connected  with  the  alleged  libel,  acquainted  with 
the  defence  to  all  the  actions,  and  that  the  defendants  intended 
to  defend  them  ;  and  the  affidavit  contained  also  the  usual  oath 
to  merits.  3.  The  demand  to  change-  the  place  of  trial. 

Samuel  G.  Courtney,  for  the  motion. 
Plaintiff  in  person,  opposed. 

GOULD,  J. — It  is  perfectly  plain,  from  the  affidavits  and  the 
complaints,  that  the  cause  of  action  in  all  the  cases  is  the  one 
identical  printed  article,  printed  in  one  day's  paper ;  and  the 
defence  (if  any,  and  whatever  it  may  be)  must  be  identically  the 
same  in  all.  All  the  parties  reside  in  Albany  county  ;  and  the 
plaintiff,  if  desirous  to  increase  his  damages  by  reason  of  the 
circulation  of  the  paper  in  all  the  counties  of  the  State,  might 
attain  that  end  by  averring  in  a  single  complaint  such  circula- 
tion. But  the  whole  circumstances  show  that  suing  in  every 
county  in  the  State  is  merely  vexatious  and  vindictive ;  reach- 
ing counties  where  probably  no  one  either  knows  any  thing  or 
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cares  any  thing  for  either  party,  and  as  to  which  the  plaintiff, 
whatever  he  may  presume,  does  not  know  that  the  libel  has 
been  circulated.  Justice  requires  that  all  the  suits  should  be 
consolidated  into  one.* 

But  the  plaintiff  claims  that  as  to  those  where  the  place  of 
trial  is  laid  out  of  the  third  district,  except  those  in  Schenectady 
and  Saratoga  counties,  which  adjoin  Albany  county,  this  court 
has  not  jurisdiction  of  the  motions. 

If  this  ground  be  sound,  then  if  the  plaintiff  resided  in  Dutch- 
ess  county,  and  the  defendants  in  "Washington  county,  and  the 
plaintiff  had  brought  one  suit  in  each  of  those  counties,  there 

°  CRANE  a.  KCEHLER  (New  York  Common  Pleas,  Special  Term,  April,  1858).  In 
this  and  another  action  between  the  same  parties,  the  defendant,  on  an  affidavit 
that  the  defence  to  be  interposed  in  each  action  was  substantially  the  same, 
moved  for  an  order  consolidating  the  actions. 

HILTON,  J. — A  motion  to  consolidate  is  addressed  to  the  discretion  of  the  court, 
and  ought  not  to  be  granted  unless  it  appears  from  the  moving  papers  that  the 
questions  to  be  tried  are  substantially  the  same  in  both  suits.  (Dunn  v.  Mason, 
7  Hill,  155  ;  Wilkinsons.  Johnson,  4  lb.,  46.) 

The  affidavit  of  the  defendant's  attorney  merely  states  that  the  defence  in  each 
suit  ' '  is  substantially  the  same,  as  defendant  has  informed  him,  and  as  he  be- 
lieves." 

This  is  not  enough.  The  nature  of  the  defence  should  be  disclosed,  that  the 
court  may  determine  whether  the  questions  to  be  litigated  are  such  as  can  prop- 
erly be  disposed  of  at  one  trial. 

Motion  denied,  with  costs. 

MORRIS  a.  KNOX  (New  York  Common  Pleas,  Special  Term,  1858).  In  this  and 
three  other  causes  between  the  same  parties,  the  defendant,  on  affidavits  stating 
the  defences,  moved  for  an  order  consolidating  the  actions. 

BRADY,  J.  (after  reviewing  the  peculiar  facts  of  the  defences,  and'showing  that 
they  were  not  identical.) — It  was  said  on  the  argument,  by  the  defendant's  coun- 
sel, that  the  Code,  by  sections  150,  166,  and  244,  materially  affected  the  disposi- 
tion of  motions  of  this  kind.  I  have  examined  the  sections  referred  to,  and  have 
arrived  at  the  conclusion  that  the  rules  which  prevailed  before  the  Code  must  still 
be  applied.  It  is  true  that  heretofore,  when  the  consolidation  of  causes  would 
delay  the  collection  of  a  part  of  the  sum  demanded,  it  would  be  refused  as  pre- 
judicial to  the  plaintiff  (Pierce  v.  Lyons,  3  Hill,  450) ;  and  that  by  section  244  the 
court  may  on  motion  direct  the  defendant  to  satisfy  that  part  of  the  claim  which 
he  expressly,  or  by  not  denying,  admits  to  be  just,  thus  obviating  the  necessity 
for  the  rule  in  Pierce  v.  Lyons  ;  but  that  remedy  can  be  as  well  applied  when  the 
causes  are  united  as  if  the  union  had  not  been  ordered.  The  inquiry  must  still 
be,  Are  the  questions  to  be  tried  substantially  the  same — the  defences  identical 
(4  Hill,  46) ;  and  in  the  exercise  of  a  sound  discretion,  can  the  causes  of  action 
be  consolidated  ?  I  am  satisfied  that  these  cases  should  proceed  separately,  for 
the  reasons  assigned. 

Motion  denied,  with  $10  costs  in  one  action  only,  to  abide  event. 
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could  not  be  found  any  court  having  jurisdiction  of  a  motion  to 
consolidate  the  two ;  since,  those  counties  being  in  different  dis- 
tricts, they  do  not  both  adjoin  any  one  county  in  the  third  dis- 
trict. There  are,  however,  other  answers  to  this  claim.  The 
motion  to  consolidate  two  suits  undoubtedly  may  be  made  any- 
where in  the  district  containing  the  county  in  which  the  venue 
of  either  of  the  suits  to  'be  consolidated  is  laid.  And  for  the 
purposes  of  this  motion,  I  shall  treat  the  suit  laid  in  Albany 
county  as  coupled  with  each  of  the  other  suits,  and  drawing  it 
to  the  jurisdiction  of  the  motion  to  consolidate  each  and  all  of 
the  others  with  that. 

It  is  further  to  be  observed,  that  by  the  Code  (§  125)  all  these 
actions,  even  were  there  so  many  libels,  must,  unless  on  motion 
the  court  order  otherwise,  be  tried  in  Albany  county ;  and  that 
the  defendants  have  made  the  proper  demand  for  changing  the 
place  of  trial  to  Albany  county.  Albany  county  is  a  county 
where  the  actions  all  are  triable,  and  the  motion  is  properly 
made  here. 

The  time  to  plead,  in  all,  follows  that  in  the  county  to  which 
they  are  drawn  by  the  consolidation,  which  is  hereby  extended 
fifteen  days. 


TUTTLE  a.  SMITH. 

Supreme  Court,  Second  District;  General  Term,  April,  1857. 

ACTION  ARISING  ON  CONTRACT,  FOR  RECOVERY  OF  MONEY  ONLY. — 
FORM  OF  SUMMONS. — REMEDY  FOR  IRREGULARITY. — WAIVER. 

The  provision  of  subdivision  1  of  section  129  of  the  Code — which  prescribes  the 
form  of  the  notice  to  be  contained  in  a  summons  in  an  action  arising  on  con- 
tract for  the  recovery  of  money  only — must  be  applied  only  to  actions  for  the 
recovery  of  a  definite  sum  of  money  as  such,  and  without  calling  upon  the  court 
to  ascertain  or  adjudge  any  thing  but  the  existence  and  terms  of  the  contract 
by  which  it  is  due ;  and  an  action  that  requires  the  determination  of  amounts 
unliquidated,  in  their  nature  requiring  other  proof  and  depending  upon  other 
considerations  than  such  as  appear  in  the  contract  itself,  is  not  to  be  deemed 
an  action  far  the  recovery  of  money  only,  but  rather  an  action  to  establish  and 
ascertain  the  plaintiff's  right  to  damages,  which  are  to  be  paid  in  mcmey. 

In  an  action  of  the  latter  nature,  the  amount  of  damages  is  not  admitted  by  the 
defendant  by  a  failure  to  answer. 
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Where  the  notice  contained  in  the  summons  is  that  appropriate  to  an  action  of 
the  one  class,  and  the  complaint  sets  up  a  cause  of  action  which  belongs  to  the 
other  class,  it  is  the  complaint,  and  not  the  summons,  that  is  to  be  deemed 
irregular. 

A  general  appearance  is  not  a  waiver  of  the  irregularity  in  the  complaint,  even 
when  both  summons  and  complaint  are  served  together. 

If  the  complaint  varies  from  the  process,  there  is  the  same  reason  and  the  same 
right  on  the  part  of  the  defendant  to  object  to  the  complaint  that  there  formerly 
was  to  set  aside  a  declaration  which  varied  from  the  writ. 

Appeal  from  order  setting  aside  the  complaint  for  irregularity. 

The  action  was  brought  to  recover  on  three  causes  of  action. 
The  complaint  alleged  for  a  first  cause  of  action,  that  the  de- 
fendant had  entered  into  a  written  contract  with  one  Sleight,  by 
which  it  was  agreed,  among  other  things,  that  the  defendant 
should  invest  a  large  capital  in  the  purchase  of  grain  to  be 
ground  by  Sleight,  and  should  pay  him  therefor  at  a  specified 
rate.  That  although  Sleight  duly  performed  the  contract  on  hie 
part,  the  defendant  failed  to  do  so  in  various  respects,  for  which 
breach  ten  thousand  dollars  damages  were  claimed.  The  second 
cause  of  action  was  an  account  stated,  in  favor  of  Sleight.  The 
third  was  a  claim  for  goods  sold  by  Sleight.  The  plaintiffs 
claimed  to  recover  as  assignees  of  Sleight.  The  relief  demanded 
was  judgment  for  twelve  thousand  dollars  and  costs. 

The  summons  and  complaint  were  served  together.  The 
summons,  which  referred  to  the  complaint  as  being  "  herewith 
served,"  contained  the  notice  prescribed  by  subdivision  1  of 
section  129  of  the  Code,  for  actions  arising  on  contract  for  the 
recovery  of  money  only. 

The  defendant  appeared  in  the  action  generally,  and  moved 
to  set  aside  the  complaint  for  irregularity,  in  not  conforming  to 
the  summons. 

The  motion  was  heard  at  special  term  before  Mr.  Justice 
Emott,  and  granted.  From  this  order  the  plaintifls  now  ap- 
pealed. 

H.  A.  Nelson,  for  the  appellants. 
Mr.  Jackson,  for  the  respondent. 

BY  THE  COURT.* — EMOTT,  J. — Further  reflection  has  only  in- 
*  Present,  S.  B.  Strong,  Emott,  and  Birdseye,  JJ. 
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duced  me  to  adhere  to  the  opinion  expressed  at  special  term, 
and  upon  which  this  motion  was  decided,  that  in  an  action  for 
the  recovery  of  damages  occasioned  by  the  breach  of  a  contract, 
and  which  are  unliquidated  in  their  amount,  the  contract  itself 
not  being  for  the  payment  of  money  only,  but  for  the  perform- 
ance of  various  other  acts,  with  or  without  such  payment,  the 
summons  should  be  in  the  form  given  by  subdivision  2  of  sec- 
tion 129  of  the  Code,  and  contain  a  notice  of  an  application  to 
the  court. 

This  question  was  presented  to  the  court  very  soon  after  the 
adoption  of  the  Code.  In  Dibblee  a.  Mason  (1  Code  7?.,  37), 
Judge  Edmonds  held,  that  in  an  action  for  goods  sold  and  work 
and  labor  done,  the  summons  must  give  notice  that  the  plaintiff, 
in  default  of  an  answer,  would  take  judgment  for  a  sum  certain. 

This  case  has  been  referred  to  in  subsequent  decisions  upon 
the  present  question,  but  its  bearing  is  somewhat  remote.  The 
action  for  the  price  of  goods,  and  the  price  or  value  of  labor, 
is  directly  in  form  and  principle  upon  a  contract,  either  express 
or  implied,  by  which  the  defendant  is  bound  to  pay  for  the 
goods  or  the  labor,  their  price  or  value, — a  sum  certain  by  the 
agreement,  or  capable  of  being  reduced  to  certainty  by  mere 
calculation  from  the  elements  which  the  agreement  contains. 
The  action  is,  therefore,  on  the  contract,  and  brought  for  its 
performance  by  the  payment  of  a  sum  of  money,  which,  by  its 
terms,  is  required  of  the  defendant.  Such  a  case  obviously  ful- 
fils the  requirements  of  the  definition  in  the  first  subdivision  of 
this  section  of  the  Code. 

It  is  clearly  an  action  arising  on  contract  for  the  recovery  of 
money. 

There  would  be  nothing  for  the  court  to  do,  upon  an  applica- 
tion for  judgment,  but  to  order  judgment  for  the  amount  which 
the  defendant  was  bound  to  pay  by  the  terms  of  his  agreement. 

In  Leopold  a.  Poppenheimer  (1  Code  7?.,  39),  Judge  Ul- 
shoeffer,  of  the  Common  Pleas,  held  that,  in  an  action  for 
damages  for  breach  of  a  promise  to  marry,  the  summons  should 
give  notice,  that  if  the  defendant  failed  to  answer,  the  plaintiff 
would  take  judgment  for  a  specified  sum.  His  observations  on 
this  part  of  the  case  are  very  brief,  and  are  not,  I  am  obliged 
to  say,  satisfactory  to  my  mind. 

In  Williams  a.  Miller  (4  How.  Pr.  J?.,  94),  Mr.  Justice  Harris 


ABBOTTS'  PRACTICE  REPORTS. 


Tuttle  a.  Smith. 


made  a  similar  decision.  But  in  Flynn  a.  Hudson  River  Rail- 
road Co.  (6  Ib,  308),  that  learned  judge  says  that  he  never  felt 
satisfied  with  these  decisions,  and  should  not  regret  to  see  them 
examined  and  disapproved.  In  the  latter  case  (6  Ib.  308),  it  was 
held  that,  in  an  action  against  a  common  carrier  of  passengers 
for  the  value  of  the  baggage  of  a  person  carried  by  them, 
founded  on  their  common-law  liability,  and  not  alleging  any 
negligence,  the  summons  should  contain  notice  of  an  applica- 
tion for  relief.  It  is  true,  this  decision  was  put  on  the  ground 
that  the  action  against  a  carrier  savored  of  tort,  and  was  founded, 
in  part  at  least,  on  negligence  presumed  or  proved.  But,  as  I 
read  the  report  of  that  case,  no  negligence  was  averred ;  and, 
with  deference  to  the  experienced  judge  who  decided  it,  the 
decision  can  be  sustained,  and,  I  think,  satisfactorily,  on  other 
grounds. 

It  may  be  mentioned  here,  that  the  Court  of  Appeals,  in 
Campbell  a.  Perkins  (4  Seld.,  436),  have  held,  that  a  claim 
against  a  carrier  for  goods  lost  by  him,  was  a  claim  arising  on 
contract,  so  as  to  be  barred  by  a  bankrupt  discharge,  although 
asserted  in  an  action  on  the  case. 

I  apprehend  the  learned  judge  felt  embarrassed  by  the  cases 
of  Williams  a.  Miller  and  Leopold  «.  Poppenheimer,  which, 
while  he  felt  dissatisfied  with,  he  did  not  feel  authorized  to  over- 
rule, or  expressly  depart  from. 

The  case  of  Clor  a.  Mallory  (1  Code  R.,  126),  which  Judge 
Harris  follows  in  the  opinion  I  have  just  mentioned,  was,  in  its 
circumstances,  very  similar  to  the  one  then  before  him.  But  I 
do  not  understand  it  to  have  been  decided  altogether  upon  the 
same  grounds  on  which  he  places  his  opinions  in  that  case.  I 
think  that  case  goes  further. 

In  Clor  a.  Mallory,  the  complaint  set  out  that  the  defendant 
received,  and  undertook  and  agreed  to  transport,  certain  goods 
from  New  York  to  Buffalo  for  certain  reward,  and  that  they 
failed  to  deliver  the  property.  The  summons  was  in  the  form 
required  by  subdivision  1  of  the  section  of  the  Code  which  we 
are  considering,  and  upon  receiving  no  answer  the  plaintiff  took 
judgment  for  the  sum  indicated  in  his  summons.  This  judgment 
was  set  aside  as  irregular,  and  the  form  of  the  summons  was 
held  to  be  wrong. 

Judge  Johnson,  in  a  well-considered  opinion,  points  out  the 
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hardship  that  would  result  from  the  construction  contended  for 
by  the  plaintiffs  in  that  case,  as  in  the  present.  In  addition  to 
the  forcible  reasons  which  his  opinion  contains,  it  may  be  sug- 
gested that  cases  might  occur  where  grievous  injustice  would  be 
done  by  such  practice.  Take  the  case  of  an  action  by  a  female 
for  the  breach  of  promise  of  marriage,  where  the  excited  feel- 
ings or  fancy  of  the  plaintiff  would  induce  her  not  only  to  state, 
but  to  swear,  to  almost  any  amount  of  damages.  This  has  been 
held,  and  if  I  am  wrong  in  the  construction  I  have  adopted,  it 
undoubtedly  is,  one  of  the  class  described  in  this  section  as 
"  actions  on  contract  for  the  recovery  of  money  only,"  and  the 
plaintiff  may  therefore  give  notice  in  the  summons,  that  if  no 
answer  is  put  in,  she  will  take  judgment  for  the  amount  claimed 
as  damages  in  the  complaint.  Now,  if  the  complaint  be  veri- 
fied, and  it  be  true  that  there  was  a  contract  and  a  breach,  and 
the  defendant  be  too  conscientious  to  deny  it  under  oath,  what 
is  he  to  do  ?  Is  it  not  very  doubtful  whether  a  mere  denial  of 
the  allegation  that  the  plaintiff  is  damaged  five  or  ten  thousand 
dollars,  as  the  case  may  be,  would  be  good  pleading,  or  would 
form  any  issue  ?  And  if  such  an  answer  were  struck  out,  or  if 
the  defendant  wished  to  be  spared  the  expense  and  the  exposure 
of  a  defence  and  a  trial,  and  therefore  made  default,  the  plaintiff 
must  have  judgment  for  the  whole  amount  of  damages  she 
claims,  without  the  defendant  ever  having  been  allowed  any 
opportunity  to  try  the  question  of  damages  in  any  way.  A  con- 
struction of  the  Code  which  would  lead  to  such  consequences, 
if  it  be  according  to  its  letter,  cannot  be  in  accordance  with  its 
spirit,  if  its  design  and  effect  be  what  its  admirers  claim. 

Judge  Johnson  discriminates  between  actions  upon  contracts 
for  the  payment  of  money  on  their  face,  and  another  large  class 
of  actions  for  the  recovery  of  damages  merely,  on  account  of  the 
non-performance  of  some  stipulation  or  duty  other  than  the  pay- 
ment of  a  sum  of  money,  although  money  only  was  sought  to  be 
recovered  as  damages.  And  he  says  the  latter  class  fall  prop- 
erly under  the  second  subdivision  of  section  129,  where  proof  of 
the  facts  is  necessary  to  enable  the  court  to  give  judgment. 

I  think  this  is  the  proper  distinction,  and  it  is  sanctioned  by 
the  opinion  of  the  late  Justice  Barculo,  in  The  Cemetery  Board 
of  Hyde  Park  a.  Teller  (3  How.  Pr.  72.,  504).  That  case  was 
the  converse  of  the  present.  The  action  was  for  damages  for 
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the  breach  of  a  contract  to  convey  lands,  but  the  damages  were 
liquidated  by  the  contract;  and  therefore  the  contract  was,  in 
e fleet,  for  the  payment  of  the  liquidated  amount  in  case  of  a 
breach.  It  was  held,  therefore,  to  fall  properly  under  the  first 
subdivision  of  the  section.  This  was  all  which  was  involved  in 
the  decision ;  but  the  learned  judge  expresses  an  emphatic 
opinion  that  the  first  subdivision  can  only  be  applied  to  con- 
tracts which,  in  terms,  provide  for  the  payment  of  money. 

The  same  view  seems  to  be  taken  by  the  Superior  Court.  In 
West  a.  Brewster  (1  Duer,  647),  Judge  Oakley  decided,  after 
consultation  with  all  his  associates,  that  in  an  action  against  an 
attorney  for  an  account  and  payment  of  moneys  collected  by 
him,  the  summons  should  conform  to  the  second  subdivision  of 
the  section.  The  chief-justice  says,  the  first  subdivision,  which 
we  are  considering,  refers  to  actions  at  law  in  which,  from  the 
nature  of  the  contract,  the  plaintiff  knows  and  can  specify  the 
sum  he  is  entitled  to  recover. 

The  phrase  "  for  the  recovery  of  money  only"  ought  not  to 
be  considered  as  marking  a  class  of  cases  which  are  distinguish- 
ed only  from  actions  brought  to  compel  performance  of  some 
specific  act  or  thing,  and  terminating  there.  Such  a  classifica- 
tion evidently  would  be  insufficient.  There  are  many  cases 
where  specific  relief  is  to  be  administered,  and  yet  the  ultimate 
object  of  the  suit  is  the  recovery  of  money.  Such  are  foreclo- 
sure suits,  and  suits  for  the  administration  of  assets,  and  the  pay- 
ment of  legacies.  These  are  suits  for  the  recovery  of  money 
only,  and  not  of  any  specific  thing,  and  yet  requiring  specific 
relief,  and  an  application  to  the  court  to  obtain  ultimately  the 
money  for  which  the  suit  is  brought.  These  are  confessedly 
included  among  the  actions  referred  to  in  the  second  subdivi- 
sion. Yet  they  are  actions  founded  on  contract,  and  brought  for 
the  recovery  of  nothing  but  money,  not  of  land,  nor  of  chattels, 
nor  any  specific  right  or  thing. 

The  phrase  in  question  must  be  construed  to  mean  the  recov- 
ery of  a  definite  sum  of  money  as  such,  and  without  calling  upon 
the  court  to  ascertain  or  adjudge  any  thing  but  the  existence 
and  terms  of  the  contract  by  which  it  is  due.  Whenever  the 
action  requires  the  determination  of  amounts  unliquidated,  in 
their  nature  requiring  other  proof,  and  depending  upon  other 
considerations  than  such  as  appear  in  the  contract  itself,  then 
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the  action  is  not  for  the  recovery  of  money  only,  as  money  due 
and  payable  by  the  contract  on  which  the  action  arises.  It  is 
rather  an  action  to  establish  and  ascertain  the  plaintiff's  right 
to  damages,  which  are  to  be  paid  and  satisfied  in  money.  It 
may  be  said  that  this  is  a  refined  construction  of  the  statute. 
Undoubtedly  it  is,  but  it  is  necessary  to  resort  to  it  to  prevent 
the  most  absurd  as  well  as  iniquitous  results.* 

0  The  words  of  the  Code  are  :  ' '  The  plaintiff  shall  also  insert  in  the  summons 
a  notice  in  substance  as  follows  : — 

"  In  an  action  arising  on  contract,  for  the  recovery  of  money  only,  that  he  will 
take  judgment  for  a  sum  specified  therein,  if  the  defendant  fail  to  answer,"  &c. 

The  construction  which  this  case  and  others  in  the  Supreme  Court,  cited  below, 
seem  now  to  have  established,  is,  that  in  an  action  arising  on  a  contract,  express  or  im- 
plied, by  which  the  defendant  promised  only  the  payment  of  money,  the  plaintiff  should  in- 
sert the  notice  prescribed  by  the  first  subdivision  ;  and  in  all  other  actions,  that 
prescribed  by  the  second.  This  is  now  the  uniform  current  of  decision  in  the  Su- 
preme Court ;  and  we  know  of  no  case  to  the  contrary  later  than  1849.  (Williams 
a.  Miller,  4  How.  Pr.  R.,  94.)  The  rule  in  the  Superior  Court  is  different,  as  stated 
below. 

The  following  are  the  cases  on  this  question  not  referred  to  in  the  text : — 

In  an  action  for  goods  sold,  the  complaint  contained  allegations  that  the  de- 
fendant procured  the  sale  to  be  made  by  fraudulent  representations,  inserted  appa- 
rently under  the  belief  that  such  facts  must  be  set  forth  in  the  complaint  to  enable 
the  plaintiff  to  issue  execution  against  the  person.  And  it  was  held  that  such  an 
action  required  a  summons  under  the  second  subdivision.  Seventh  District,  Sp.  T., 
1852,  Field  a.  Morse,  7  How.  Pr.  R.,  12. 

An  action  for  wrongfully  taking  personal  property  requires  a  summons  under 
the  second  subdivision.  Fifth  District,  Sp.  T.,  1852,  Voorhies a.  Scofield,  7  lb.,  51. 

In  an  action  on  a  contract  for  the  payment  of  money  only,  where  the  defendant 
had  an  unexpired  credit,  and  the  plaintiff  sought  to  have  the  credit  rescinded  on 
the  ground  of  a  fraudulent  non-fulfilment  by  the  defendant  of  a  stipulation  to 
give  security  as  well,  and  to  have  an  immediate  judgment  for  the  money  agreed 
to  be  paid,  and  interest,  it  was  held  that  the  summons  should  follow  the  second 
subdivision.  Fourth  District,  Sp.  T.,  1851,  Travis  a.  Tobias,  7  Ib.,  90. 

In  an  action  to  recover  a  statute  penalty,  the  form  prescribed  by  the  first  sub- 
division is  to  be  adopted.  The  People  a.  Bennett,  Post,  343. 

An  action  for  breach  of  promise  of  marriage  requires  a  summons  under  the  sec- 
ond subdivision.  Sixth  District,  Sp.  T.,  Dec.,  1857,  Davis  a.  Bates,  Ante,  15  ;  Sec- 
ond District,  Sp.  T.,  Sept.,  1857,  McNeff  a.  Short,  UHow.  Pr.  R.,  463,— overruling 
Williams  a.  Miller,  4/6.,  94. 

An  action  against  a  common  carrier,  although  in  form  on  contract,  requires  a 
summons  under  the  second  subdivision.  Third  District,  Sp.  T.,  1852,  Hewett  a. 
Howell,  8  lb.,  346. 

JOHNSON  a.  PAUL  (Supreme  Court,  Seventh  District,  Special  Term,  August,  1857).  This 
action  was  for  damages  for  breach  of  an  agreement  to  convey  real  property,  and 
the  summons  was  under  the  first  subdivision  of  section  129.  The  defendant  moved 
to  set  aside  the  complaint  for  the  irregularity. 
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That  it  is  the  just  and  proper  construction  will  further  appear 
from  an  examination  of  section  246  of  the  Code,  which  regu- 
lates the  manner  of  giving  judgment  in  case  the  defendant  fails 
to  answer.  In  all  cases  included  within  the  general  description 

T.  R.  STHONG,  J. — This  action  belongs  to  the  class  embraced  in  the  second  sub- 
division of  section  129  of  the  Code.  That  subdivision,  according  to  what  I  think 
the  better  construction,  includes  all  actions  on  contract  to  recover  money  as  dam- 
ages, not  agreed  to  be  paid,  but  imposed  by  law,  for  a  breach  of  contract. 

Actions  on  contract  to  recover  money  agreed  to  be  paid,  come  within  the  first 
subdivision  of  the  section.  When  a  contract  is,  on  one  side,  to  do  any  specific  act 
other  than  the  payment  of  money,  and  on  the  other  to  pay  money,  an  action  for 
a  breach  of  the  former  part,  to  recover  damages,  belongs  to  the  second  subdivision, 
but  an  action  for  a  breach  of  the  latter  part  belongs  to  the  first  subdivision.  Im- 
plied contracts,  equally  with  express  ones,  to  pay  money,  are  within  the  first 
subdivision.  This  distinction  between  actions  on  contract  for  the  breach  of  a 
stipulation  to  do  a  specific  act,  and  those  for  the  non-payment  of  money  agreed 
to  be  paid,  although  not  plainly  expressed  by  the  letter  of  the  Code,  is,  I  think, 
in  accordance  with  its  spirit.  In  the  former  case,  proof  should  be  made  of  the 
actual  damages  before  judgment  ;  and  I  cannot  think  that  it  was  intended  by  the 
Legislature  to  dispense  with  it.  This  distinction  furnishes  a  clear  rule  of  easy 
application  in  practice. 

In  regard  to  the  other  ground  of  motion,  that  the  plaintiff  in  the  complaint 
demands  a  greater  sum  than  that  specified  in  the  summons,  it  is  clear  that  if  the 
defendant  should  not  answer,  the  plaintiff  could  not  take  judgment  for  more  than 
is  named  in  the  summons  (§  275).  Whether  it  is  a  defect  for  which  the  complaint 
should  be  set  aside,  it  is  not  necessary  now  to  determine 

The  motion  must  be  granted  with  $10  costs,  unless  the  plaintiff,  which  he  is 
at  liberty  to  do  on  payment  of  said  costs,  amend  the  notice  in  his  summons  in 
the  particulars  referred  to. 

The  case  of  Dunn  a.  Bloomingdale,  Post,  340,  note,  which  was  an  action  on  a 
false  warranty,  supports  this  view. 

KELSEY  a.  COVERT  (Supreme  Court,  Seventh  District,  Special  Term,  November,  1857). 
The  action  was  on  an  undertaking  of  bail.  The  summons  was  under  the  second 
subdivision  of  section  129.  Defendant  did  not  serve  any  formal  notice  of  appear- 
ance ;  but  before  the  time  to  answer  expired,  served  notice  of  a  motion,  signed 
by  his  attorney,  as  attorney  in  the  action  generally.  Defendant  having  failed  to 
answer,  plaintiff  applied  to  the  court  for  an  order  for  assessment  of  damages  on  a 
writ  of  inquiry.  The  writ  was  granted  and  executed,  but  without  notice  to  the 
defendant. 

The  defendant  now  moved  to  set  aside  the  assessment  and  subsequent  proceed- 
ings as  irregular. 

Mr.  Kershner.  for  the  motion. 
A.  Hendee,  opposed. 

T.  R.  STRONG,  J.— The  notice  in  the  summons  in  this  action  is  that  prescribed 
by  the  second  subdivision  of  section  129  of  the  Code,  that  if  the  defendant  shall 
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of  actions  on  contract  for  the  recovery  of  money  only,  if  the 
complaint  be  not  sworn  to,  the  clerk,  from  the  examination  of 
the  plaintiff  under  oath,  or  other  proof  (and  such  other  proof 
seems  only  to  be  required  or  allowed  for  the  plaintiff's  conve- 

fail  to  answer,  the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in  the 
complaint.  It  is  the  proper  notice  in  the  case  ;  as  the  undertaking  of  bail,  on 
which  the  action  is  founded,  is  not  for  the  payment  of  money,  but  is,  that  the  de- 
fendant in  the  action  in  which  it  was  given  shall,  at  all  times,  render  himself 
amenable  to  the  process  of  the  court  during  the  pendency  of  that  action,  and  to 
such  as  might  be  issued  to  enforce  the  judgment  therein  (Code,  §  187).  It  is  sta- 
ted therein  that  the  bail  undertake  in  a  specified  sum,  but  that  is  to  fix  an  amount 
beyond  which  the  bail  will  not  be  liable  ;  they  do  not  agree  to  pay  that  sum,  nor 
are  they  liable  to  pay  it,  unless  the  damages  from  their  principal  not  rendering 
himself  amenable  to  process  shall  equal  that  amount.  The  extent  of  liability  is 
those  damages.  The  notice  in  the  first  subdivision  of  section  129,  that  the  plain- 
tiff will  take  judgment  for  a  sum  specified  therein  if  the  defendant  fail  to  answer, 
is  proper  only  when  the  action  is  to  enforce  a  contract  for  the  payment  of  money. 

The  case  is,  therefore,  within  the  second  subdivision  of  section  246,  as  to  pro- 
ceedings to  obtain  judgment  on  default  of  the  defendant  to  answer  ;  and  the  court 
might,  as  was  done  on  the  application  of  the  plaintiff,  order  the  damages  to  be 
assessed  by  a  jury. 

The  damages  were  thus  assessed  upon  a  writ  of  inquiry,  but  without  the  service 
of  any  previous  notice  of  the  execution  of  the  writ ;  and  for  the  omission  to  give 
such  notice,  the  defendant  seeks  to  have  the  assessment  of  damages  and  subse- 
quent proceedings  set  aside  as  irregular.  The  defendant  had,  before  the  expira- 
tion of  the  time  to  answer,  served  a  notice  of  motion  in  the  action  on  the  plain- 
tiff's attorney,  signed  by  an  attorney  as  "  attorney  for  the  defendant  J.  Mr.  Co- 
vert;" and  this  was  a  sufficient  notice  of  appearance.  The  plaintiffs  attorney 
had  also  recognized  and  treated  the  defendant's  attorney  as  such  in  the  action. 

I  am  satisfied  that  notice  to  the  defendant's  attorney  of  the  execution  of  the 
writ  of  inquiry  was  necessar)'.  Notice,  in  this  case,  might  not  have  been  of  any 
particular  benefit  to  the  defendant  ;  but  no  distinction  can  be  made  between  cases 
governed  by  the  same  provision  :  one  general  rule  must  obtain  in  respect  to  all 
actions  for  assault  and  battery,  slander,  &c. ,  as  well  as  actions  like  the  present. 
It  is  obviously  just  that  notice  should  be  given  in  most  cases,  that  the  defendant 
may  have  an  opportunity  to  be  heard  as  to  the  damages  ;  and  I  cannot  think  that 
it  is  contemplated  by  any  part  of  the  Code  that  notice  may  be  dispensed  with. 
The  defendant  has  a  right  to  appear  on  the  assessment,  and  mitigate  the  damages 
in  cases  where  matter  in  mitigation  exists,  in  like  manner  as  before  the  Code. 
There  does  not  appear  to  be  any  express  provision  in  the  Code  for  such  notice,  but 
there  is  nothing  inconsistent  with  it  ;  and  I  think  that  under  section  469, — provi- 
ding that  the  rules  and  practice  in  force  at  the  adoption  of  the  Code,  where  con- 
sistent with  it,  should  continue  in  force,  subject  to  the  power  of  the  respective 
courts  to  modify,  relax,  or  alter  the  same, — rule  21  of  the  rules  of  1847,  as  to 
this  point,  is  in  force,  and  applicable  to  the  case.  By  that  rule,  the  same  notice, 
in  cases  where  notice  is  necessary, — that  is,  where  the  defendant  has  appeared  in 
the  action,  of  executing  the  writ  of  inquiry, — shall  be  given,  as  is  required  on 
assessment,  by  the  clerk.  The  object  of  this  provision  was  to  make  the  practice 
uniform  as  to  notice  in  cases  of  assessments  by  the  clerk,  and  assessments  by 
VOL.  VI.— 22 
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nience,  as  when  he  is  absent,  or  the  like),  is  to  ascertain,  not  any 
of  the  facts  alleged  in  the  complaint,  not  the  extent  or  charac- 
ter of  the  breach  or  injury  complained  of,  but  simply  "  the 
amount  which  the  plaintiff  is  entitled  to  recover" — that  is,  the 

jury  ;  and  it  will  accord  with  the  spirit  of  the  rule  to  preserve  that  uniformity 
by  following,  as  to  assessments  by  jury,  the  change  which  has  been  made  in  the 
length  of  notice  of  assessment  by  the  clerk. 

The  motion  is  granted,  and  $10  costs  are  allowed  to  the  prevailing  party  on 
motion. 

In  the  New  York  Superior  Court  a  more  literal  construction  was  established  by 
the  decision  of  the  court  in  Croden  a.  Drew  (3  Duer,  652).  That  action  was  for 
breach  of  a  contract  to  convey  real  property,  and  the  demand  for  judgment  was 
"for  damages  by  reason  of  the  non-fulfilment  of  the  contract  to  the  amount  of 
$1000 — and  also  for  the  sum  of  $300 — paid  to  the  defendant  on  account  of  the 
purchase  money,"  with  interest,  &c.  The  summons  was  in  the  form  prescribed 
by  the  second  subdivision  of  section  129. 

The  opinion  of  the  court  was  rendered  by 

BOSWORTH,  J. ,  who  (after  adverting  to  the  facts,  and  showing  that  the  action 
was  one  literally  arising  on  contract,  and  for  the  recovery  of  money  only),  held  : — 
If  this  be  the  correct  view  of  the  action,  and  of  what  is  sought  to  be  recovered 
in  it,  the  Code  is  imperative  that  the  clerk  shall  ascertain  and  assess  the  damages 
(§  246,  subd.  1).  That  subdivision  contemplates  that  the  clerk  shall  assess  dam- 
ages in  other  cases  than  "on  an  instrument  for  the  payment  of  money  only. ' ' 
This  is  an  action  for  the  "  recovery  of  money  only,"  within  the  meaning  of  those 
words  as  used  in  section  304,  subd.  4,  section  53,  subd.  1,  and  sections  310,  227, 
and  253.  This  case  is  distinguishable  from  West  v.  Brewster  (1  Duer,  647).  In 
the  latter  case  there  was  a  prayer  for  a  judgment  that  the  defendant  account ;  and 
if  such  a  judgment  may  be  had  under  the  Code,  then  the  action  was  for  some- 
thing besides  the  recovery  of  money  only,  notwithstanding  that  only  was  the  ul- 
timate result  sought  to  be  secured.  In  West  v.  Brewster,  as  the  complaint  was 
framed,  the  costs  would  probably  be  in  the  discretion  of  the  court  (Code,  §§  304, 
305,  306),  and  the  action  would  be  triable  by  the  court  (§§  253,  254).  This  ac- 
tion, if  put  at  issue,  would  necessarily  be  triable  by  a  jury,  unless  such  a  trial  was 
waived,  or  the  action  referred.  °  °  °  ° 

There  are  plausible  grounds  for  construing  subdivision  1  of  section  129  to  mean 
by  ' '  contract, ' '  as  there  used,  a  contract  by  which  a  party  promises  to  pay  money  ; 
and  to  refer  to  actions  brought  to  recover  only  the  monej  so  promised  to  be  paid. 
The  contract  need  not  specify  the  sum  to  be  paid,  nor  be  written.  It  would,  thus 
construed,  include  the  class  of  actions  heretofore  brought,  upon  a  quantum  meruit, 
for  goods  sold,  services  performed,  and  all  other  contracts  by  which  a  party  is 
bound  to  pay  a  sum  .certain,  or  what  the  law  on  the  facts  proved  deems  to  be 
reasonable.  °  °  °  °  But  the  language  of  the  Code  seems  too  explicit  to 
justify  such  a  construction  as  last  suggested.  The  plaintiff's  proceedings  were 
therefore  irregular. 

The  summons  should  follow  one  form  or  the  other  ;  it  is  said  that  it  is  irregu- 
lar to  unite  both  notices.  Seventh  District,  Sp.  T.,  1854,  Baxter  a.  Arnold,  9  How. 
Pr.  R.,  445 
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^amount  due  by  the  contract  on  which  the  suit  is  brought.  This 
-examination  was  not  supposed  or  intended  to  include  any  thing 
but  a  computation  of  amount ;  for  all  the  cases  where  more  than 
this  is  requisite,  were  evidently  intended  to  be  regulated  by  the 
second  subdivision  of  this  section,  as  cases  where  the  proof  of 
some  fact  is  necessary  to  enable  the  court  to  give  judgment. 
Can  it  be  said  that  the  proof  of  facts  is  not  necessary  to  enable 
the  court  to  give  judgment  in  a  case  like  the  present,  brought 
to  recover  unliquidated  damages  for  the  breach  or  breaches  of 
an  agreement,  requiring  many  specific  acts  in  carrying  on  a 
business  which  was  jointly  undertaken  by  the  parties?  On  the 
defendant's  default,  the  contract  and  its  breach  and  that  the 
plaintiff  is  entitled  to  damages,  are  indeed  admitted  ;  but  it  is 
impossible  that  their  amount  should  be  stated  with  precision,  or 
admitted  by  a  failure  to  answer,  so  that  the  court,  acting  through 
its  clerk,  can  justly  be  said  to  have  before  it  all  the  facts  neces- 
sary to  enable  it  to  give  judgment.  The  extent  of  the  injury, 
or  the  amount  of  damages,  is  matter  of  judgment,  or  legal  discre- 
tion, depending  on  extrinsic  facts.  It  may  be  stated  first  in  the 
complaint  in  round  numbers,  according  to  the  claim  and  opin- 
ion of  the  plaintiff;  but  it  must  be  determined  upon  evidence, 
or  the  proof  of  facts,  which  cannot  be  pleaded,  but  must  be 
•exhibited  to  the  court,  to  enable  it  to  make  any  clear,  not  to  say 
just,  disposition  of  the  matter.* 

I  am  entirely  clear  that  the  rule  of  the  statute  is  what  Judge 
Harris  justly  says,  in  Flynn  a.  Hudson  River  Railroad  Company 
(6  How.  Pr.  R.,  308),  it  ought  to  be — that  where  the  action  is 
brought  for  the  recovery  of  a  money  demand,  payable  by  the 
contract  on  which  the  action  is  brought,  and  certain  in  amount, 
or  capable  of  being  reduced  to  a  certainty  by  computation  from 
the  terms  of  the  contract,  then  judgment  may  be  perfected  with- 
out application  to  the  court.  In  all  other  cases,  and  therefore 
in  all  cases  like  the  present — of  claims  for  unliquidated  damages 
for  the  breach  of  specific  agreements,  not  for  the  payment  of 
money — such  application  is  necessary. 

It  was  urged  with  much  confidence  on  the  argument,  that 
this  difficulty  was  waived  by  the  notice  of  appearance  given  by 
the  defendant.  It  must  be  confessed,  that  some  of  the  opinions 
which  have  been  delivered  in  cases  somewhat  similar  to  this, 

«  Compare  Porter  a.  Lent,  2  Ante,  115,  and  McNeff  a.  Short,  14  How.  Pr.  R.,  463. 
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look  that  way.  But  it  will  be  found  that  these  cases  were  mo- 
tions to  set  aside  the  summons,  or  all  the  proceedings ;  and  it  is 
a  rule  which  has  always  been  adhered  to,  that  an  appearance  to 
process  waives  any  mere  irregularities  or  formal  defects  in  the 
process  or  its  service.  If  the  objection  here  was  to  the  sum- 
mons, or  the  motion  necessarily  reached  to  setting  that  aside, 
the  answer  that  the  defects  were  waived  by  a  general  appear- 
ance would  be  complete.  But  here  the  defendant  wishes  to 
treat  the  summons  as  regular,  and  does  not  object  that  he  has 
not  been  sufficiently  and  formally  brought  into  court,  but  that 
the  next  step  of  the  plaintiff,  after  obtaining  jurisdiction,  was  a 
departure  from  his  summons  or  process.  For  although  the 
summons  and  complaint  may  be  served  together,  as  they  were 
in  this  case,  and  although  in  one  or  two  cases  they  seem  to  have 
been  regarded  as  performing  together  the  joint  office  of  com- 
mencing a  suit,  I  do  not  so  understand  the  Code.  Suits  are  to 
be  commenced  by  the  service  of  a  summons  (Code,  §  127),  which 
must  be  in  one  of  two  forms,  as  it  is  intended  to  commence  an 
action  belonging  to  one  or  the  other  of  two  classes. 

The  complaint,  although  it  may  be  in  fact  drawn  and  served 
with  the  summons,  is,  in  order  and  in  legal  contemplation,  a 
subsequent  step  in  the  procedure.  The  summons  brings  the 
defendant  into  court,  the  complaint  states  the  grievance  of  the 
plaintiff  and  the  remedy  he  asks.  If  the  complaint  varies  from 
the  process,  there  is  the  same  reason  and  the  same  right  to 
object  to  the  complaint  that  there  formerly  was  to  set  aside  a 
declaration  which  varied  from  the  writ.*  (Ridde-r  a.  Whitlock, 
12  How.  Pr.  .Z?.,  208,  and  cases  cited.) 

*  The  following  are  the  cases  as  to  the  remedy  for  the  irregularity : — 
In  Baxter  a.  Arnold  (Seventh  District,  Sp.  T.,  1854,  9  IIow.  Pr.  R.,  445),  it  was  held, 
that  as  the  summons  and  complaint  were  there  served  together,  and  the  defendant 
could  not  fail  to  ascertain  with  certainty  what  relief  was  sought  against  him  in 
the  action,  an  irregularity  in  the.  form  of  the  summons  should  be  disregarded. 
To  similar  effect  was  the  following  case. 

DUNN  a.  BLOOMINGDALK  (Supreme  Court,  Third  District,  Special  Term,  Decem- 
ber, 1856).  The  action  was  for  damages  for  a  breach  of  warranty  on  a  contract  of 
sale.  The  summons  was  under  the  second  subdivision  of  section  129.  The  com- 
plaint was  not  served  with  the  summons,  but  the  defendant  appeared  and  demand- 
ed a  copy  of  the  complaint,  and  it  was  then  served.  The  defendant  now  moved 
to  set  aside  the  complaint,  for  irregularity  in  departing  from  the  summons. 

Jacob  J.  Warner,  for  the  motion. 

Thomas  Smith,  opposed.  . 
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The  appearance  admits  the  regularity  of  the  summons  and 
its  service,  but  not  the  Mentity  of  the  cause  of  action  indicated 
by  the  summons  with  that  set  out  in  the  complaint. 

Mr.  Justice  Marvin,  in  Voorhies  a.  Scofield  (7  How.  Pr.  R., 

HARRIS,  J. — I  think  the  plaintiffs  practice  has  been  regular.  I  certainly 
should  have  drawn  the  summons  in  the  form  which  has  been  adopted  by  the 
plaintiffs  attorney.  The  complaint,  it  is  true,  sets  forth  a  contract  of  warranty, 
but  it  is,  in  fact,  an  action  to  recover  damages.  The  distinction  between  an  ac- 
tion like  this,  and  one  founded  on  misrepresentation,  is  very  narrow.  In  each 
case  the  object  is  compensation  in  damages  for  deception.  In  neither  case  can 
the  action  be  said  to  be  brought  for  the  recovery  of  a  money  demand.  The  better 
opinion  seems  to  be  that,  in  all  such  cases,  even  though  the  action  may  be,  in 
form,  upon  a  contract,  application  should  be  made  to  the  court  for  the  appro- 
priate relief.  (See  Flynn  a  The  Hudson  River  Railroad  Company,  6  How.  Pr.  R., 
308  ;  The  Cemetery  Board  of  Hyde  Park  a.  Teller,  8  lb.,  504.) 

But  if  it  were  otherwise,  this  motion  ought  not  to  be  granted.  The  office  of 
the  summons  is  to  bring  the  defendant  into  court,  and  to  apprize  him  of  the  pro- 
ceedings which  will  be  taken  against  him,  in  case  he  fails  to  answer  the  complaint. 
If  the  action  is  brought  to  recover  a  money  demand,  the  amount  is  specified,  and 
the  defendant  is  notified  that,  in  case  of  his  default,  judgment  will  be  taken 
against  him  for  that  sum.  If  the  action  be  for  any  other  cause,  the  defendant  is 
notified  that,  in  case  of  his  default,  application  will  be  made  to  the  court  for  such 
relief  as  the  plaintiff  may  specify  in  his  complaint.  That  relief  may  be,  and  fre- 
quently is,  compensation  in  damages  for  injuries  alleged.  In  such  cases  the 
plaintiff,  in  case  the  defendant  does  not  answer,  recovers,  not  the  amount  claimed 
by  him,  but  such  amount  as  the  court,  after  an  assessment  of  the  damages  l>y  a 
jury  or  otherwise,  may  see  fit  to  award. 

In  this  case  the  latter  form  of  summons  was  adopted.  The  defendant  was  ap- 
prised that  unless  he  should  interpose  a  defence,  the  plaintiff  would  make  appli- 
cation for  such  relief  as  he  should  demand  in  his  complaint.  No  complaint  was 
served  with  the  summons,  but  the  defendant  appeared  and  demanded  a  copy  of 
the  complaint,  and  it  was  received.  By  this  he  was  apprised  of  the  nature  and 
extent  of  the  relief  for  which  the  plaintiff  would  apply,  if  he  should  fail  to  answer. 
In  what  way  can  the  defendant  be  prejudiced  by  this  mode  of  proceeding  ?  I  con- 
fess, I  am  unable  to  see.  And  if  he  cannot  be,  he  ought  not  to  be  heard  to  com- 
plain, even  though  he  may  think  the  summons  technically  irregular. 

Had  the  plaintiff  undertaken  to  fix  the  amount  of  damages  for  himself  by 
framing  his  summons  under  the  first  subdivision  of  the  129th  section,  as  was 
done  in  the  case  of  Flynn  a.  The  Hudson  River  Railroad  Company,  the  case  might 
have  been  otherwise  ;  then,  indeed,  the  defendant  might  have  been  prejudiced 
by  the  irregularity.  He  might  have  been  compelled  to  interpose  a  defence,  or 
suffer  the  plaintiff  to  take  judgment  for  a  larger  amount  than  he  was  entitled  to 
recover.  The  defendant  in  this  case  has  no  such  ground  of  complaint.  See 
Voorhies  a.  Scofield  (7  How.  Pr.  R.,  51),  where,  as  in  Flynn  a.  The  Hudson  River 
Railroad  Company,  the  summons  was  framed  under  the  first,  subdivision  of  the 
section,  when  it  should  have  been  under  the  second. 

So  in  Ridder  a.  Whitlock  (12  How.  Pr.  R.,  208),  the  cause  of  action,  as  it  ap- 
peared in  the  complaint,  was  a  tortious  appropriation  of  the  property  and  money 
•of  his  principal  by  an  agent,  while  the  summons  was  for  a  money  demand.  The 
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51),  concedes  that  there  are  cases  when  a  general  notice  of  ap- 
pearance will  not  be  a  waiver  of  irregularities  previously  com- 
mitted, although  he  inclines  to  the  view  taken  by  Mr.  Justice 
Crippeh,  in  Webb  a.  Mott  (6  How.  Pr.  J?.,  439),  that  the  com- 
plaint will  control  the  summons  when  they  are  served  together. 
With  due  respect  for  these  opinions,  I  think  logical  consis- 
tency, as  well  as  the  tenor  of  the  Code,  requires  us  to  hold  other- 
wise ;  and  that  the  views  of  Mr.  Justice  Balcom,  in  Ridder  a. 

difficulty  in  the  case  was,  that  if  the  defendant  failed  to  answer,  the  plaintiffs  had 
themselves  fixed  the  amount  of  their  recovery.  This  they  were  only  allowed  to 
do  when  the  cause  of  action  was  a  money  demand,  or  a  sum  certain.  The  defendant 
had  a  right,  even  though  he  might  not  choose  to  answer,  to  have  the  plaintiff* 
present  their  case  to  the  court  for  relief,  and  thus,  without  defence,  secure  the 
assessment  of  the  damages  to  be  recovered  against  him,  by  a  jury.  The  court 
was  right,  therefore,  in  setting  aside  the  complaint,  unless  the  plaintiffs  would 
amend  their  summons  so  as  to  adapt  it  to  the  cause  of  action  stated  in  then- 
complaint. 

The  only  case  in  which  a  summons  under  the  second  subdivision  of  the  129th 
section  has  been  set  aside  because  it  should  have  been  issued  under  the  first  sub- 
division, is  that  of  the  Cemetery  Board  of  the  Town  of  Hyde  Park  a.  Teller,  above 
cited.  In  that  case  the  action  was  upon  a  money  demand.  The  summons  should 
have  been  under  the  first  subdivision  ;  and  because  it  was  not,  the  late  Mr.  Jus- 
tice Barculo,  without  much  consideration,  I  think,  set  it  aside.  The  most  that 
could  be  said  of  it  is,  that  it  was  a  harmless  error,  which  it  did  not  concern  the 
defendant  to  have  corrected.  So,  in  this  case,  if  it  were  conceded  that  the  sum- 
mons should  have  been  under  the  first  subdivision  of  the  section  which  pre- 
scribes its  form,  I  cannot  see  why  the  defendant  should  take  it  upon  himself  to 
have  the  error  corrected. 

I  think  the  motion  should  be  denied,  with  costs. 

In  Voorhies  a.  Scofield  (Fifth  District,  Sp.T.,  1852,  7  HOW.  Pr.  R.,  51),  it  was  held,, 
that  where  the  summons  and  complaint  were  served  together,  if  they  were  incon- 
gruous in  this  respect,  the  complaint  must  control,  and  the  summons  must  be  set 
aside  on  motion,  imless  plaintiff  elect  to  amend.  This  course  was  followed  in 
the  Cemetery  Board  of  Hyde  Park  a.  Teller  (Second  District,  Sp.  T.,  1853.  8  How.. 
Pr.  R.,  504). 

In  Ridder  a.  Whitlock  (Sixth  District,  Sp.  T.,  1856.  12  lb.,  208),  followed  in  the 
case  in  our  text,  it  was  held,  on  the  contrary,  that,  according  to  the  analogy  of 
the  old  practice,  the  summons  must  control  in  such  a  case,  and  the  complaint 
must  be  set  aside,  unless  plaintiffs  elect  to  amend.  This  course  was  followed  in 
Davis  a.  Bates  (Ante,  15). 

In  Croden  v.  Drew  (N.  Y.  Superior  Court,  April,  1854,  3  Duer,  652,  cited  Ante), 
the  plaintiff  took  judgment  upon  failure  to  answer,  the  defendant  not  having 
appeared,  and,  on  motion  of  the  defendant,  the  judgment  and  execution  were  set 
aside,  because  the  summons  was  held  to  be  in  the  wrong  form,  although  in  that 
case  the  summons  and  complaint  had  been  served  together.  The  terms  on  which 
the  motion  was  granted  included  leave  to  the  defendant  to  answer  or  demur  to- 
the  complaint  in  ten  days,  and  leave  to  the  plaintiff  to  amend  his  summons. 
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Whitlock  (12  How.  Pr.  7?.,  208),  are  more  in  accordance  with 
both  the  former  and  the  present  practice;  and  that  the  sum- 
mons must  control  the  complaint  and  indicate  the  nature  of  the 
action. 

The  order  of  the  special  term  should  be  affirmed,  with  liberty 
to  the  plaintiff,  if  he  wishes  to  bring  an  action  like  that  indicated 
by  the  complaint,  and  is  liable  to  be  encountered  with  a  plea  of 
the  statute  of  limitations  in  case  he  discontinues  the  present 
suit,  to  apply  at  special  term  to  amend  his  summons. 

As  the  question  is  embarrassed  with  conflicting  decisions,  the 
defendant  should  have  no  costs  of  this  appeal,  unless  he  ulti- 
mately succeeds  in  the  action,  in  which  event  he  may  tax  ten 
dollars  for  such  costs  as  part  of  his  costs  of  the  cause. 
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Supreme  Court,  Second  District;  General  Term,  Dec.,  1857. 
ACTION  FOR  STATUTE  PENALTY. — FORM  OF  SUMMONS. 

A  summons  containing  the  notice  prescribed  by  subdivision  1  of  section  129  of  the 
Code  is  the  proper  form  of  summons  in  an  action  brought  to  recover  a  statute 
penalty. 

The  two  subdivisions  of  section  129  are  intended  to  represent  the  two  classes  into 
which  actions  were  divided  before  the  Code,  actions  ex  contractu  and  actions 
ex  delicto: 

The  words  "arising  on  contract,"  in  the  first  subdivision,  are  to  be  regarded  as 
merely  a  translation  of  the  old  Latin  phrase,  "  ex  contractu ;"  and  they  extend 
to,  and  include,  implied  contracts,  as  well  as  those  which  are  express. 

It  seems,  that  the  first  subdivision  includes  the  case  of  an  action  on  a  judgment, 
whether  it  was  recovered  in  a  court  of  this  state  or  of  a  foreign  state ;  whether 
for  a  cause  of  action  which  arose  on  contract,  or  for  tort. 

The  true  construction  of  section  129  is  as  follows: — Where  the  action  is  brought 
for  the  recovery  of  a  sum  of  money  payable  by  the  contract  on  which  the  ac- 
tion is  brought,  whether  that  contract  be  verbal  or  written,  express  or  implied, 
and  even  if  it  be  no  more  than  a  legal  duty  or  liability,  whether  imposed  by 
statute  or  declared  by  the  judgment  of  a  court,  if  the  sum  sued  for  is  certain  in 
amount,  or  capable  of  being  reduced  to  a  certainty  by  computation,  then  the 
summons  must  be  in  the  form  prescribed  by  subdivision  1  of  section  129  of  the 
Code ;  and  upon  any  failure  to  answer  and  contest  the  existence  of  the  contract, 
liability,  or  duty,  judgment  may  be  taken,  for  want  of  an  answer,  in  the  manner 
prescribed  by  subdivision  1  of  section  246. 
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In  other  actions,  the  summons  must  be  in  the  form  prescribed  by  subdivision 
2  of  section  129,  and  judgment  can  be  obtained  only  upon  application  to  the 
court. 

Appeal  from  order  of  special  term,  denying  motion  to  set 
aside  complaint  for  irregularity,  in  varying  from  the  summons. 

The  action  was  brought  to  recover  from  the  defendant  the 
statute  penalty  of  $50  for  a  violation  of  section  21  of  the  Metro- 
politan Police  Law  (2  Laws  of  1857,  200,  ch.  569,  §  21).  The 
complaint  was  in  the  form  authorized  by  the  Revised  Statutes 
(2  Rev.  Stats.,  482,  §  10),*  and  the  summons  contained  the  notice 
prescribed  by  subdivision  1  of  section  129  of  the  Code,  that  if 
the  defendant  failed  to  answer,  the  plaintiff  would  take  judg- 
ment against  him  for  the  sum  specified. 

The  defendant  moved  to  set  aside  the  complaint  for  irregu- 
larity in  varying  from  the  summons.  The  motion  was  denied 
(see  the  decision  at  special  term,  reported  5  Ante,  384),  and  the 
defendant  appealed. 

7?.  C.  Underbill,  II.  A.  Moore,  S.  D.  Lewis,  and  others,  for 
the  defendant,  appellant. 

J.  O.  Schumacher,  district  attorney  of  King's  county,  for  the 
plaintiffs,  respondents. 

BY  THE  CouBT.f — BIRDSEYE,  J. — The  proper  disposition  of  this 
question  depends  on  the  true  meaning  of  the  expression,  "  an 
action  arising  on  contract,  for  the  recovery  of  money  only,"  as 
used  in  subdivision  1  of  section  129  of  the  Code. 

In  the  system  of  practice  which  existed  prior  to  the  enactment 
of  the  Code,  personal  actions  were  divided  into  two  classes,  de- 
nominated, in  terms  borrowed  from  the  civil  law,  actions  ex  con- 
t/'actu  and  ex  delicto.  The  first  class  was  so  called  because  those 

•-  THE  PEOPLE  a.  MULLER  (New  York  Common  Pleas,  Special  Term,  December, 
1857). — In  this  action,  which  was  for  a  violation  of  the  same  statute  provision, 
the  complaint  was  in  the  same  short  form.  The  defendant  demurred,  on  the 
ground,  among  others,  that  it  did  not  state  the  facts  sufficient  to  constitute  a 
cause  of  action. 

DALY,  J.,  held,  that  the  complaint  was  in  conformity  with  the  provision  of  the 
Pieviaed  Statutes  (2  Rev.  Stats.  482,  §  10)  which  prescribes  the  mode  of  declaring 
statute  penalties  ;  and  that  that  provision  has  not  been  abrogated  by  the  Code. 
(Citing  The  People  a.  Bennett,  5  Ante,  384.) 

f  Present,  S.  B.  Strong,  P.  J.,  Davies  and  Birdseye,  JJ. 
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actions  always  originated  in  some  contract,  express  or  implied. 
It  included  all  actions  for  the  recovery  of  any  debt,  or  of 
damages  for  the  breach  of  any  contract.  Actions  of  the  second 
class  were  founded  on  some  wrong  to  person  or  property,  and 
included  all  actions  to  recover  a  specific  personal  chattel,  or  to 
obtain  satisfaction  in  damages  for  an  injury  to  person  or  prop- 
erty. (See  1  Sac.  Abr.,  28,  Tit.  Actions  in  General,  A. ;  1  TidcTs 
Pr.,  I ;  I  Chit.  PI,  111 ;  1  BurrilVs  Pr.,  21.) 

"Within  the  first  class  under  this  division,  actions  for  penalties 
and  forfeitures  had  always  been  included,  as  was  shown  in  this 
case  at  the  special  term.  (5  Ante,  384.)  Such  had  been  the  uni- 
form practice,  both  in  this  state  and  in  England,  from  time 
immemorial.  It  was  expressly  ratified  here  by  statute.  (2  Rev. 
Stats.,  480,  §  1.)  And  by  the  other  provisions  of  that  statute,  it 
was '  sought  to  render  these  actions  as  plain  and  simple,  with 
reference  to  pleadings  and  proceedings,  as  was  possible.  And 
by  section  471  of  the  Code,  every  substantive  provision  of  the 
previous  statute  was  continued  in  force. 

One  of  the  purposes  of  the  Code  was  to  abolish  the  techni- 
calities of  the  former  practice.  To  that  end,  section  69  declared 
that  the  distinction  between  actions  at  law  and  suits  in  equity, 
and  the  forms  of  all  such  actions  and  suits,  theretofore  existing, 
were  abolished.  In  like  manner,  by  section  140,  all  the  forms 
of  pleading  theretofore  existing  were  abolished. 

It  has  been  often  said  that  these  provisions  did  not,  as  they 
could  not,  abolish  the  fundamental  difference  in  principle  be- 
tween actions  at  law  and  suits  in  equity,  nor  the  essential  prin- 
ciples of  pleading.  These  still  remain ;  though  the  forms  by 
wrhich  they  were  conducted,  the  technical  rules  by  which  they 
were  formerly  developed — or,  perhaps  more  truly,  overlaid  and 
kept  from  development — are  swept  away. 

In  forming  the  new  system,  the  definition  and  classification 
of  actions  was  one  of  the  subjects  first  requiring  attention.  But 
these  definitions  and  this  classification  were  not  intended  to  in- 
troduce new  distinctions  and  new  principles  into  our  jurispru- 
dence. Certainly  that  effect  should  not  be  given  to  them,  unless 
new  elements  are  introduced  into  the  definitions  or  classifications 
which  plainly  indicate  such  an  intent,  and  cannot  be  satisfied, 
short  of  giving  effect  to  that  intent. 

It  is,  therefore,  clear  to  my  mind,  that  the  two  subdivisions 
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of  the  129th  section  of  the-  Code  are  intended  to  represent  the 
two  classes  of  action,  ex  contractu  and  ex  delicto.  which  had 
theretofore  existed.  They  should  be  held  to  continue  the  old 
division  of  actions,  with  no  more  change  or  disturbance  than  is 
rendered  necessary  in  order  to  give  full  effect  to  all  the  words 
of  the  section.  The  words  "arising  on  contract,"  in  subdivision 
1,  are  obviously  intended  merely  as  a  translation  of,  and  substi- 
tute for,  the  old  Latin  phrase,  ex  contractu,  which,  like  every 
other  Latin  phrase,  is  very  carefully  eschewed  in  the  Code. 

The  words,  "  in  other  actions,"  in  subdivision  2,  are  clearly 
intended  to  embrace  the  former  class  of  actions,  ex  delicto. 

If  this  were  the  whole  of  the  new  definition  and  classification, 
the  correctness  of  these  views  would  be  so  obvious  as  to  admit 
of  no  doubt.  But,  instead  of  thus  transferring  bodily  the  old 
division,  though  under  a  new  form  of  words,  into  the  'new 
system  of  practice,  one  change  was  made  :  one  new  element 
was  introduced  into  the  definition.  The  division  of  all  civil 
actions  is  now,  for  the  purposes  of  prosecution,  into,  first,  those 
"arising  on  contract,  for  the  recovery  of  money  only;"  and, 
second,  "  other  actions."  I  think  the  former  classification  is  still 
continued,  except  as  it  is  nlodified  by  the  use  here  of  the  words, 
"  for  the  recovery  of  money  only." 

The  proper  meaning  and  effect  of  these  words  became  very 
early  the  subject  of  discussion,  which  has  terminated  very  re- 
cently, if,  in  fact,  it  is  yet  closed.  It  was  originally  held  that 
the  first  subdivision  of  the  section  included  an  action  for  the 
breach  of  a  promise  of  marriage.  (Leopold  v.  Poppenheimer, 
1  Code  R.,  39 ;  Williams  v.  Miller,  2  11.,  55  ;  S.  C.,  4  How.  Pr. 
7?.,  94.)  Such  an  action,  it  was  said,  was  an  action  arising  on 
contract.  It  was  also  for  the  recovery  of  money.  No  other 
relief 'was  sought.  It  could  not,  therefore,  belong  to  the  "  other 
actions"  to  which  the  second  subdivision  applies. 

Each  of  the  premises  in  this  syllogism  was  indisputable.  But 
the  conclusion  was  never  satisfactory,  even  to  the  judges  who 
had  reached  it  and  acted  upon  it.  The  cases  were  questioned, 
not  on  account  of  any  defect  in  their  reasoning,  but  of  the  result 
to  which  they  led.  (See  6  How.  Pr.  R.,  310 ;  8  /&.,  504.)  They 
were,  in  effect,  overruled  by  the  recent  case  of  MclSTeff  v.  Short 
(14  How.  Pr.  j??.,  463), — a  decision,  I  may  properly  state  here, 
which  was  approved  by  all  the  judges  of  this  district,  except 
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the  one  sitting  this  year  in  the  Court  of  Appeals,  to  whom  the 
question  was  not  submitted. 

So  it  was  held,  in  Trapp  v.  The  New  York  &  Erie  Railroad 
Company  (6  How.  Pr.  It.,  237),  that  an  action  against  a  com- 
mon carrier  for  not  delivering  goods  committed  to  him  for 
transportation,  came  within  the  first  subdivision  of  section  129. 
It  was  said  that  such  an  action  was  for  a  breach  of  a  special 
contract ;  but  that  it  sought  the  recovery  of  money  only,  and 
not  any  other  relief. 

A  more  correct  view  of  this  question  was  taken  in  Clor  v, 
Mallory  (1  Code  j??.,  126),  which  was  followed  in  Flynn  v.  The 
Hudson  River  Railroad  Company  (6  How.  Pr.  J?.,  308),  and 
was  in  substance  approved  in  Hyde  Park  v.  Teller  (8  75.,  504), 
as  it  has  been  in  several  other  cases. 

The  cases  of  Clor  v.  Mallory,  and  Flynn  v.  The  Hudson  River 
Railroad  Company,  are  now  universally  admitted  to  be  a  cor- 
rect exposition  of  the  law.  And  yet  such  actions  as  those  come 
unquestionably  within  the  terms  of  subdivision  1  of  section  129. 
They  seek  the  recovery  of  money  only.  And  that  they  "  arise 
upon  contract"  admits  of  no  doubt  now,  if  it  ever  did.  (See 
Campbell  v.  Perkins,  4  Seld.,  430.)  But  the  courts  have  held 
that,  though  they  satisfied  the  language,  they  did  not  the  spirit 
and  intent  of  the  statute. 

These  disputed  words  received  a  very  careful  and  thorough 
examination  in  the  opinion  given  at  our  last  April  general  termy 
by  Mr.  Justice  Emott,  in  Tuttle  v.  Smith  (Ante,  329).  I  fully 
concurred  in  that  opinion  when  rendered.  All  my  subsequent 
examinations  and  reflections  have  confirmed  its  correctness. 
The  rule  is,  as  there  stated,  that  where  the  action  is  brought 
for  the  recovery  of  a  money  demand,  payable  on  a  contract, 
and  certain  in  amount,  or  capable  of  being  reduced  to  certainty 
by  computation,  the  summons  must  be  in  the  form  prescribed 
by  subdivision  1  of  section  129  of  the  Code,  and  judgment  may 
be  taken  therefor,  without  an  application  to  the  court,  under 
subdivision  1  of  section  246  of  the  Code. 

But  neither  that  case,  nor  any  other  with  which  I  am  ac- 
quainted, attempts  to  state  what  is  the  meaning  or  extent  of  the 
words  "  arising  on  contract"  in  the  first  part  of  subdivision  1  of 
section  129.  In  my  judgment  they  are  precisely  commensurate 
with  the  former  technical  expression  "  ex  -contractu"  of  which 
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they  are  simply  the  translation.  And  they  extend  to  and  in- 
clude implied  contracts,  as  well  as  those  which  are  express. 

No  one  will  doubt,  I  think,  that  subdivision  1  covers  the  case 
of  an  action  brought  upon  a  judgment,  whether  of  a  court  of 
this  State,  or  of  another  State  or  country,  and  whether  that  judg- 
ment was  recovered  for  a  cause  of  action  which  arose  ex  con- 
tractu  or  ex  delicto.  And  yet  in  many,  if  not  the  most  of  these 
cases,  there  is  no  promise  to  pay.  At  the  most,  there  isj  as 
Chitty  says  (Chit,  on  Contr.,  24),  only  "  a  legal  duty  to  pay  the 
money." 

Many  other  cases  might  be  cited  of  implied  contracts  which, 
from  their  nature,  must  be  within  the  expression  "  arising  on 
contract."  It  is  sufficient  to  refer  to  2  Blackst.  Com.,  443  ;  3 
Ib.,  159  ;  Chit,  on  Contr.,  19-25,  and  the  cases  there  cited. 

I  cannot,  however,  refrain  from  quoting  the  definition  of  im- 
plied contracts,  given  by  the  able  author  of  the  series  of  arti- 
cles on  the  Law  of  Contract,  which  appeared  in  the  American 
Jurist.  (See  20  Am.  Jur.,  5,  No.  39.)  He  says  :  "  An  im- 
plied contract  is  not  actually  and  formally  made,  but  is  inferred 
from  the  conduct,  situation,  or  mutual  relations  of  the  parties, 
and  enforced  by  the  law  on  the  ground  of  justice,  or  to  compel 
the  performance  of  a  legal  and  moral  duty." 

So  Chief-justice  Marshall  said  (12  Wheat.,  341):  "  A  great 
mass  of  human  transactions  depends  upon  implied  contracts — 
upon  contracts  which  are  not  written,  but  which  grow  out  of  the 
acts  of  the  parties.  In  such  cases,  the  parties  are  supposed  to 
have  made  those  stipulations,  which,  as  honest,  fair,  and  just 
men,  they  ought  to  have  made.  When  the  law  assumes  that 
they  have  made  these  stipulations,  it  does  not  vary  their  con- 
tract, or  introduce  new  terms  into  it,  but  declares  that  certain 
acts,  unexplained  by  compact,  impose  certain  duties,  and  that 
the  parties  had  stipulated  for  their  performance." 

At  the  risk  of  being  thought  tedious,  and  of  citing  obsolete 
authorities,  I  shall  refer  to  the  fact  that  Blackstone  (3  Blackst. 
Com,.,  161)  refers  to  the  case  of  "  penal  statutes, — that  is,  such 
acts  of  parliament  whereby  a  forfeiture  is  inflicted  for  trans- 
gressing the  provisions  therein  enacted," — to  illustrate  what  are 
implied  contracts.  His  definition  of  implied  contracts  (3  Ib., 
159)  is  complete.  "  They  are,"  he  says,  "  such  as  reason  and 
justice  dictate,  and  which  the  law  presumes  that  every  man  has 
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contracted  to  perform  ;  and,  upon  this  presumption,  makes  him 
answerable  to  such  persons  as  suffer  by  his  non-performance." 
(And  see  2  Kents  Com.,  450*  to  S.  P.) 

It  may  not  be  amiss  to  remark,  that  although  very  many  in  the 
profession  seem  to  suppose,  however  erroneously,  that  in  enact- 
ing the  Code,  the  Legislature  intended  to  repeal  or  abolish 
Tidd,  Chitty,  and  Graham,  yet  no  one  has  suggested  that  Black- 
stone  and  Kent  were  intended  to  be  subjected  to  the  same  treat- 
ment. The.  principles  of  law  remain  now  as  they  were  before 
the  Code.  It  is  only  the  forms  of  procedure  which  have  been 
changed  ;  and  they  are  changed  only  so  far  as  the  express  pro- 
visions of  the  Code  require.  In  every  other  respect,  they  also 
remain  unimpaired.  I  can  discover  nothing  in  the  Code  indi- 
cating an  intent  that  "  actions  arising  on  contract"  shall  be  dif- 
ferent from  what  were  formerly  known  as  "  actions  ex  contractu." 

And  taking  the  whole  definition  together,  the  "  action  arising 
on  contract  for  the  recovery  of  money  only,"  I  think  the  rule 
is  this  :  Where  the  action  is  brought  for  the  recovery  of  a  sum  of 
money,  payable  by  the  contract  on  which  the  action  is  brought, 
—whether  the  contract  be  verbal  or  written,  express  or  implied, 
and  even  if  it  be  no  more  than  a  legal  duty  or  liability,  whether 
imposed  by  statute,  or  declared  by  the  judgment  of  a  court, — if 
the  sum  sued  for  is  certain  in  amount,  or  capable  of  being  re- 
duced to  certainty  by  computation,  then  the  summons  must  be 
in  the  form  prescribed  by  subdivision  1  of  section  129  of  the 
Code ;  and  upon  any  failure  to  answer  and  contest  the  existence 
of  the  contract,  liability,  or  duty,  judgment  may  be  taken  for 
want  of  an  answer,  in  the  manner  prescribed  by  subdivision  1 
of  section  246. 

"  In  other  actions,"  the  summons  must  be  in  the  form  pre- 
scribed by  subdivision  2  of  section  129,  and  judgment  can  be 
obtained  only  upon  application  to  the  court. 

The  present  action  manifestly  comes  within  the  former  class, 
and  the  proper  form  of  summons  was  adopted  to  commence  it. 
The  order  appealed  from  was,  therefore,  right,  and  must  be  af- 
firmed. 
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CROGHAN  a.  LIVINGSTON. 
Court  of  Appeals  ;  April  Term,  1858. 

PARTITION. — AMENDMENT. — FILING  OF  GUARDIAN'S  BOND  nunc 

pro  tune. 

The  failure  of  a  guardian  ad  litem  for  infant  defendants,  in  a  partition  action,  to 
file  his  bond  according  to  the  requirements  of  the  statute,  does  not  render  the 
proceedings  and  judgment  absolutely  void.  It  is  merely  an  irregularity,  of  which 
the  court  have  the  power  to  allow  amendment  by  filing  a  bond  nunc  pro  tune. 

Of  the  jurisdiction  of  the  court  in  actions  to  which  infants  are  parties. 

It  seems,  that  proceedings  for  partition  under  2  Revised  Statutes,  313,  are  abol- 
ished by  the  Code,  being  superseded  by  action. 

The  provisions  of  section  173  of  the  Code — relating  to  amendments — are  applica- 
ble to  partition  actions,  and  the  power  of  the  court  to  amend  in  such  actions  is 
not  restricted  by  the  act  of  1852  (Laws  of  1852,  411). 

The  object  and  effect  of  the  act  of  1852  (Lawn  o/1852,  411),  and  the  act  of  1857 
(Laws  o/1857,  ch.  679),  considered. 

It  seems,  that  if  any  distinction  is  to  be  made  in  the  power  of  amendment  between 
cases  where  a  sale  is  had,  and  where  actual  partition  is  made,  the  power  should 
be  more  freely  exercised  in  the  former  than  in  the  latter  class  of  cases. 

Appeal  from  an  order  of  the  Supreme  Court  in  the  first  dis- 
trict, compelling  certain  purchasers  at  a  judicial  sale  to  com- 
plete their  purchase. 

The  action  was  for  partition.  Judgment,  ordering  the  prop- 
erty to  be  sold  under  the  direction  of  a  referee  appointed  in  the 
cause,  was  obtained  on  the  5th  of  May,  1857.  The  property 
consisted  of  three  parcels.  One  was  purchased  at  the  sale  by 
the  appellants  for  $61,250. 

The  time  fixed  for  completing  the  purchase  was  July  2-i,  1857, 
and  the  only  ground  on  which  the  appellant  refused  to  comply 
was,  that  the  guardian  ad  litem  of  Matilda  C.  Livingston,  an 
infant  defendant  in  the  partition  suit,  omitted  to  file  his  bond 
as  such  within  the  precise  period  designated  in  the  statute.  He 
was  the  father  and  general  guardian  of  the  infant,  and  was 
appointed  on  her  special  application,  by  an  order  made  in  Oc- 
tober, 1856,  she  being  over  fourteen  years  of  age. 

The  mistake  was  discovered  July  25,  1857,  and  a  bond  in 
proper  form  was  executed ;  which,  after  being  approved  by  the 
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court,  was  filed  nunc  pro  tune  as  of  the  time  when  the  guardian 
was  appointed ;  the  court  having  allowed  this  to  be  done  by 
an  order  made,  pursuant  to  the  consent  of  all  the  parties  to  the 
suit,  on  the  25th  of  July.  The  appellants  still  refused  to  com- 
plete their  purchase,  and  an  application  was  then  made  to  com- 
pel them  to  complete  it.  The  special  term  granted  the  appli- 
cation, and  its  order  was  affirmed  by  the  general  term,  and 
appeal  taken  to  the  Court  of  Appeals. 

Livingston  Livingston  and  Charles  CP  Conor,  for  the  appellants. 
Cambridge  Livingston  and  Nicholas  Hill,  jr.,  for  respondents. 

A.  F.  Smith,  for  defendant  Schuyler  Livingston,  guardian  for 
the  infant  defendant. 

BY  THE  COURT. — PBATT,  J, — The  principal  question  in  this 
case  I  deem  to  be,  whether  the  mistake  on  the  part  of  the  guar- 
dian, in  not  filing  his  bond  according  to  the  requirements  of  the 
statute,  rendered  the  proceedings  and  judgment  absolutely  void. 
For  if  it  was  merely  an  irregularity  which  rendered  the  pro- 
ceedings voidable  only,  the  court  had  undoubtedly,  the  power  to 
allow  an  amendment  of  the  proceedings  by  filing  a  bond  nunc 
pro  tune.  My  examination  will  be  directed  mainly  to  this 
point. 

First.  The  Court  of  Chancery  had  original  jurisdiction  of  an 
action  for  partition  without  the  aid  of  the  statute.  (1  Story's  Eq. 
J.,  46.)  The  earliest  instance  of  a  bill  for  partition,  noticed  in 
the  books,  was  in  the  reign  of  Elizabeth ;  and  in  the  report  of 
the  base  it  was  said  that  the  court  interfered  from  necessity  in 
respect  of  the -minority  of  one  of  the  parties,  because  he  could 
not  be  made  a  party  to  a  writ  of  partition.  (TothiWs  Trans., 
155.)  The  proceeding  by  suit  in  equity  does  riot  therefore  de- 
pend upon  the  statute  for 'jurisdiction,  and  in  that  respect  is 
quite  different  fr6m  proceedings  by  partition  before  the  Code  in 
the  common-law  courts.  In  an  ordinary  suit  in  equity,  jurisdic- 
tion of  the  parties  defendants  is  obtained  by  service  and  return 
of  process,  upon  infants  as  well  as  adults.  In  such  cases  the 
plaintiff  was  not  bound  in  his  bill  to  notice  the  fact  that  the 
defendants,  some'  or  all  of  them,  were  infants,  but  he  might 
frame  his  bill  and  issue  his  subpoena  the  same  as  if  all  were 
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adults.  After  they  were  brought  in  upon  process,  it  was  neces- 
sary, both  at  law  and  in  equity,  that  guardians  should  be  ap- 
pointed to  appear  for  them,  and  it  was  erroneous  for  them  to 
appear  by  attorney ;  but  I  apprehend  that  a  case  cannot  be 
found  holding  that  a  judgment  or  decree  where  they  appeared 
by  attorney  would  be  void. 

In  a  common-law  action,  the  rule  was  in  practice  that  an  in- 
fant plaintiff  should  have  &prochain  ami,  and  an  infant  defend- 
ant, a  guardian  appointed  before  he  was  allowed  to  plead  ;  yet 
a  neglect  in  this  respect  did  not  render  the  proceedings  void. 
The  objection  was  not  even  a  ground  of  nonsuit  at  the  trial. 
(2  Saund.,  212,  note  5  ;  Schermerhorn  a.  Jenkins,  7  Johns.,  373.) 
It  could  only  be  taken  advantage  of  by  plea  in  abatement, 
when  an  infant  plaintiff  pleaded  without  a  guardian ;  and  where 
judgment  was  against  the  infant,  it  was  error  in  fact,  for  which 
the  judgment  would  be  revoked.  But  when  the  judgment  was 
in  favor  of  the  infant,  it  would  not  be  reversed,  on  account  of 
his  not  having  appeared  by  guardian.  (5  Barnw.  &  A.,  418  ; 
Lill.  Ent.,  555  ;  2  Ld.  Raym.,  1976.)  The  want  of  the  appoint- 
ment of  a  guardian  did  not,  therefore,  deprive  the  court  of  juris- 
diction even  at  common  law. 

In  equity  the  infant  became  the  ward  of  the  court,  upon  the 
service  of  process  upon  him  ;  and  the  guardian  ad  litem  was 
but  the  agent  of  the  court  to  attend  to  his  interests  during  the 
litigation.  (2  Lead.  Cas.  in  Eq.,  pt.  2,  137 ;  3  Gilm.,  435  ; 
MacPherson  on  Inf.,  Appendix?)  A  failure,  therefore,  to  pro- 
vide this  agent  would  not,  it  would  seem,  affect  the  jurisdiction 
of  the  court,  but  was  a  matter  of  error  merely.  (8  Allet.,  196  ; 
6  Smed.  &  M.,  485.)  And  if  the  failure  to  appoint  a  guardian 
at  all  did  not  render  the  proceedings  void,  for  a  much  stronger 
reason,  the  failure  of  the  guardian,  when  appointed,  to  comply 
with  all  the  requirements  of  the  statute  would  not  deprive  the 
court  of  jurisdiction,  and  render  the  proceedings  void. 

Secondly.  Does  the  statute  change  this  rule  in  regard  to  ac- 
tions for  partition?  It  will  not  be  necessary  to  examine  the 
question  in  regard  to  those  special  proceedings  by  petition  in 
the  law  courts  in  force  before  the  Code,  for  that,  I  apprehend, 
would  scarcely  aid  the  inquiry  in  regard  to  actions  in  equity,  or 
under  the  Code.  Those  were  special  proceedings  out  of  the 
regular  course  of  the  common  law  ;  and  it  is  an  elementary 
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principle,  that  in  the  special  statutory  proceedings  out  of  the 
regular  course  of  actions  at  common  law,  by  which  parties  might 
be  divested  of  their  estate,  all  the  requirements  of  the  statute 
must  be  strictly  complied  with. 

Again,  no  process  was  served  in  those  proceedings,  but  in- 
stead of  it  a  simple  notice  to  appear.  And  in  case  there  were 
infant  parties,  the  first  thing  to  be  done  was  to  procure  the  ap- 
pointment of  a  guardian  to  appear  for  them.  No  jurisdiction 
was  obtained  at  all  of  infant  defendants,  except  by  the  appoint- 
ment of  a  guardian  ad  litem.  It  is  not  necessary,  therefore,  to 
contend  that  an  infant  would  be  bound  by  a  judgment  in  parti- 
tion, when  no  guardian  had  been  appointed  for  him  in  such  a  case. 

But  when  the  partition  is  sought  to  be  obtained  by  action, 
the  practice,  at  least  so  far  as  getting  the  parties  before  the 
court,  is  the  same  as  in  other  actions,  by  the  service  and  return 
of  process. 

Many  of  the  provisions  of  the  statute  are  not  applicable  at 
all  to  an  action  in  chancery  :  those  that  were  applicable  were 
not  designed  to  restrict  the  jurisdiction  of  the  court,  but  simply 
to  surround  infant  litigants  with  those  safeguards  which  the 
Legislature  deemed  necessary  to  protect  their  rights.  It  is  true 
that  the  language  is  somewhat  imperative,  "  that  before  any 
rule  to  plead,  or  any  other  subsequent  rule  or  order  shall  be 
made,  the  court  shall  be  satisfied  that  such  bond  has  been  ex- 
ecuted and  filed  in  the  office  of  the  clerk"  (2  Rev.  Stats.,  317, 
§  4) ;  but  it  is  no  more  imperative  than  the  language  of  the  statute, 
"  that  before  any  process  shall  be  issued  in  the  name  of  an  in- 
fant, who  is  sole  plaintiff  in  any  suit,  a  competent  arid  reason- 
able person  shall  be  appointed  to  appear  as  next  friend  in  such 
suit"  (2  Reo.  Stats.,  446,  §  2) ;  and  by  section  8^  "  after  the 
issuing  of  process  against  any  infant  defendant,  by  which  he 
shall  have  been  arrested,  the  suit  shall  not  be  further  prosecuted 
until  a  guardian  ad  litem  shall  be  appointed,"  &c.  Here  the 
language  is  quite  as  imperative  and  absolute  as  it  could  well  be 
framed ;  and  yet  the  non-compliance  with  these  requirements 
has  never  been  held  to  render  the  proceedings  void.  Even  in 
courts  of  limited  jurisdiction,  such  as  justices'  courts,  where  the 
directions  for  the  appointment  of  next  friend,  and  guardians  for 
infant  suitors,  are  equally  commanding,  the  proceedings  were 
never  held  void,  but  simply  voidable.  (18  Wend.,  565  ;  Ib.,  513  ; 
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Gra.  PA,  190.)  It  seems  to  me,  therefore,  the  most  that  can 
be  said  in  this  case  is,  that  the  proceedings  were  irregular  mere- 
ly, and  not  void. 

Thirdly.  Assuming,  then,  that  the  proceedings  were  not  void, 
I  can  perceive  no  good  reason  why  the  court  had  not  power  to 
order  them  amended.  Apart  from  the  Code,  the  power  of  the 
old  Court  of  Chancery  was  adequate  to  order  such  an  amend- 
ment. Suppose  the  infant  had  not  been  made  a  party  at  all, 
and  the  defect  had  been  discovered  immediately  after  sale  ;  I 
cannot  see  wrhy  the  court  might  not  have  directed  her  to  be 
brought  in  by  supplemental  complaint ;  and  after  appointment 
of  the  guardian,  if  it  appeared  best  for  the  infant,  the  court, 
by  consent  of  the  guardian,  might  have  made  an  order  directing 
the  judgment  to  stand  good  as  against  her,  and  allowing  her  to 
receive  the  benefit  of  the  suit.  But  in  the  case  at  bar,  the  in- 
fant was  already  in  court,  and  had  appeared  by  guardian ;  and 
the  court,  upon  directing  the  bond  to  be  filed  nunc  pro  tune, 
must  be  presumed  to  have  examined  the  proceedings,  and  as- 
certained whether  the  guardian  had  neglected  his  duty  in  any 
respect.  Upon  finding  that  he  had  not  neglected  his  duty,  and 
that  the  interests  of  the  infant  would  not  suffer  thereby,  instead 
of  going  through  the  whole  proceedings  again,  the  court  allowed 
them  to  stand,  as  it,  in  my  opinion,  had  clearly  the  power  to  do 
under  the  old  equity  practice. 

But  by  the  Code,  if  there  was  any  defect  in  the  power  be- 
fore the  Code,  the  power  is  ample  under  that  instrument.  By 
section  173,  "  the  court  is  authorized,  either  before  or  after -judg- 
ment, in  furtherance  of  justice,  and  upon  such  terms  as  may  be 
proper,  to  amend  any  pleading,  process,  or  proceeding,  by  add- 
ing or  striking  out  the  name  of  a  party,  or  by  correcting  a  mis- 
take in  any  other  respect."  These  provisions  are  very  broad 
and  comprehensive,  and  would  seem  to  apply  as  well  to  actions 
in  partition  as  to  actions  for  any  other  relief.  No  one,  I  think, 
would  doubt  this,  were  it  not  for  an  act  of  the  Legislature  in 
1852,  which,  it  is  claimed,  is  a  legislative  interpretation  of  the 
Code,  showing  that  section  173  was  not  designed  to  apply  to 
actions  for  partition.  This  act  assumes  to  confer  power  upon 
the  court  to  allow  bonds  of  guardians  to  be  filed  nunc  pro  tune 
before  judgment  or  decree  in  all  cases,  and  after  judgment  or 
decree  in  cases  of  actual  partition. 
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In  the  first  place,  as  to  the  effect  of  this  act,  it  will  not  be 
•contended  that  if  the  court  had  the  power  before  to  allow  a  bond 
to  be  filed  nunc  pro  tune  after  judgment  and  sale,  that  such 
power  is  taken  away  by  the  act.  It  can  only  be  used,  therefore, 
as  a  legislative  expression  of  opinion  in  regard  to  the  state  of 
the  law,  and  the  power  given  by  section  173  of  the  Code  to  the 
courts  in  actions  for  partition.  As  an  opinion  of  the  law-making 
power,  it  might  be  entitled  to  some  weight,  were  it  not  manifest 
from  the  act  itself  that  it  must  have  been  passed  with  little  ex- 
amination, and  with  a  very  limited  understanding  of  the  prog- 
ress which  the  Code  had  made  subsequent  to  its  first  enactment 
in  1848.  As  the  Code  stood  in  1852,  and  still  stands,  the  stat- 
utory proceedings  by  petition  had  been  entirely  repealed,  and 
there  was  no  method  in  form  for  procuring  a  compulsory  parti- 
tion, except  by  action,  and  yet  the  act  of  1852  assumes  that 
these  proceedings  are  yet  in  force. 

That  those  proceedings  by  petition  are  repealed,  is  manifest 
from  a  slight  examination  as  it  was  originally  enacted,  and  as  it 
has  since  been  amended.  By  section  390  of  the  original  Code, 
it  was  not  to  affect  any  proceedings  provided  for  by  titles  2,  3, 
4,  5,  6,  and  8  of  chapter  5,  part  3,  of  the  Revised  Statutes.  In 
the  amended  Code  of  1849,  the  reservation  of  proceedings  pro- 
vided for  by  titles  2,  3,  4,  5,  and  6,  was  omitted,  and  several 
new  chapters  were  added  to  the  Code.  By  reference  to  the  Re- 
vised Statutes,  it  will  be  found  that  title  2  provided  for  the  de- 
termination of  claims  to  real  property,  that  title  4  was  in  relation 
to  the  writ  of  nuisances,  that  title  5  was  in  relation  to  waste. 
These  were  all  omitted  from  the  reservations  of  existing  pro- 
ceedings in  the  Code  of  1849 ;  and  in  lieu,  chapter  4  wras  inserted 
in  the  Code,  entitled  "  Of  actions  to  determine  conflicting  claims 
to  real  property,  and  for  waste  and  nuisance."  The  same  rem- 
edies provided  in  those  titles  were  thereafter  to  be  determined 
by  action  under  the  Code.  So  title  3,  reserved  in  the  Code  of 
1848,  being  the  title  regulating  proceedings  in  partition,  was 
omitted  from  the  Code  of  1849,  and  in  its  place  chapter  3  of 
the  Code  was  adopted.  This  chapter  is  entitled  "  Actions  for 
the  partition  of  real  property."  It  provides  that  the  provisions 
of  the  Revised  Statutes  relating  to  the  partition  of  lands  "  shall 
be  applicable  to  actions  for  such  partitions  brought  under  the 
Code,"  so  far  as  the  same  can  be  so  applied,  "  to  the  substance 
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and  subject-matter  of  the  action,  without  regard  to  its  form."" 
It  is  therefore  manifest  that  this  provision  was  designed  as  a 
substitute  for  the  proceedings  by  petition.  There  is  no  longer 
any  necessity  for  any  such  proceedings.  The  remedy  by  action 
is  much  more  simple.  Under  the  old  practice  a  suit  in  chan- 
cery was  very  expensive  and  protracted  ;  and  hence  the  neces- 
sity of  these  special  proceedings.  But  now,  an  action  under 
the  Code  would  afford  remedy  quite  as  speedy  and  much  less 
expensive.  And  it  was  one  of  the  primary  objects  with  the 
codifiers  to  simplify  the  practice,  and  to  provide  as  far  as  possi- 
ble one  form  of  action  for  all  the  different  kinds  of  remedies. 
These  considerations,  in  addition  to  the  fact  that  by  the  Code  of 
1849  a  substitute  for  those  proceedings  was  adopted,  and  the  re- 
servations of  the  Code  of  1848  were  no  longer  retained,  leave 
no  doubt,  I  think,  that  the  remedy  by  petition  was  designed  to- 
be  abolished. 

Again,  the  framers  of  the  act  of  1852  did  not  seem  to  notice 
that  by  the  Code  a  guardian  is  now  appointed  for  an  infant 
plaintiff  as  well  as  for  an  infant  defendant ;  that  the  term  next 
friend,  or  prochein  ami,  as  applied  to  infant  litigants,  is  now 
obsolete.  Nor  did  they  notice  that  there  is  no  longer  such  a 
thing  as  a  decree  applied  to  the  final  determination  of  the  cause, 
— that  such  determination  is  now  a  judgment,  whether  the  relief 
granted  be  equitable  or  legal.  In  fine,  this  act  was  manifestly 
got  up  to  enable  some  blundering  practitioner  to  extricate  him- 
self from  some  fancied  or  real  difficulty  into  which  he  had 
fallen.  I  am  not  therefore  disposed  to  treat  it  as  very  control- 
ling authority  upon  the  question  under  consideration,  but  rather 
to  examine  and  determine  the  question  as  we  should  have  felt 
constrained  to  determine  it  previous  to  the  passage  of  the  act. 

The  act  of  1857,  applying  section  173  of  the  Code  to  pro- 
ceedings for  partition  under  the  Revised  Statutes,  has  also  been 
referred  to  as  bearing  upon  the  question.  As  those  proceedings 
had  been  abolished  some  eight  years  when  this  act  was  passed,, 
it  is  not  easy  to  ascertain  the  object  which  the  Legislature  had 
in  view  in  passing  it.  If  they  assumed  that  those  proceedings 
were  still  in  force,  then  the  object  must  have  been  to  give  the 
courts  the  same  power  to  ameTid  in  proceedings  by  petition  as 
they  already  possessed  in  proceedings  by  action.  And  as  the 
purpose  of  the  act,  as  appears  by  its  title,  was  "  to  protect 
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purchasers  upon  sales  in  partition  of  lands,"  it  must  have  been 
to  enable  the  courts  to  amend  proceedings  after  judgment  and 
sale,  rather  than  before.  So  far,  therefore,  as  this  act  is  con- 
cerned, it  constitutes  a  legislative  expression  in  favor  of  the 
position  that  the  court  had  power  to  grant  the  amendment  in 
question.  For  it  is  scarcely  to  be  assumed  that  the  Legislature 
designed  to  give  a  larger  power  to  the  court  to  grant  amend- 
ments in  special  proceedings  than  they  possessed  in  actions. 

It  was  suggested  upon  the  argument  that  there  is  a  distinction 
between  cases  where  a  sale  is  had,  and  where  actual  partition  is 
made.  It  strikes  me  that  if  there  is  any  difference,  the  power 
of  amendment  should  be  larger  in  the  case  of  a  sale  than  in  the 
case  of  a  partition.  It  is  clearly  much  more  important  that  a 
judgment  should  be  final  in  the  former  case  than  in  the  latter. 
And  such  has  been  the  rule  in  analogous  cases  in  the  English 
Court  of  Chancery.  There,  in  the  case  of  a  strict  foreclosure,  the 
infant  after  his  majority  is  allowed,  under  certain  circumstances, 
to  come  in  and  have  the  decree  opened.  But  in  the  case  of  a 
sale  no  such  privilege  is  awarded  to  him  ;  but  his  right  is  cut 
off  by  the  decree  and  sale,  and  he  is  concluded. 

Upon  the  whole,  I  am  satisfied  that  the  order  made  at  gen- 
eral term  should  be  affirmed. 


DUNHAM  a.  WATERMAN. 

Court  of  Appeals  ;  Api4l  Term,  1858. 

-JUDGMENT  BY  CONFESSION. — REMEDY  AGAINST  FRAUDULENT  JlJDG- 
MENT. — ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. — FRAUD. 

.A  statement  for  judgment  by  confession,  stated  as  the  facts  out  of  which  the  in- 
debtedness arose,  that  "  A  promissory  note  made  by  me,  bearing  date  the  22d 
day  of  August,  1851,  was  given  by  me  to  said  plaintiffs  on  settlement  of  account 
between  them  and  me  on  the  22d  day  of  that  month ;  whereon,  for  value  re- 
ceived, I  promised  to  pay  to  the  order  of  said  plaintiffs  said  sum  of,"  <fec. 

Held,  that  the  statement  was  insufficient,  and  conveyed  no  information  of  any 
real  value.  Something  should  be  stated  as  to  the  nature  of  the  account,  and 
>the  time  when  it  accrued. 
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It  seems,  that  although  the  language  of  section  383  of  the  Code — which  prescribes 
the  contents  of  a  statement  of  judgment  by  confession — is  widely  different  from 
that  of  the  act  of  1818  (Lam  of  1818,  ch.  259,  §  6),  which  the  Code  superseded  ; 
yet,  when  it  is  considered  that  the  object  of  both  statutes  was  precisely  the 
same,  that  to  accomplish  this  object  much  of  the  particularity  of  statement 
required  by  the  earlier  statute  is  necessary,  and  that,  in  contemplation  of  law, 
the  Legislature,  in  enacting  the  later,  had  the  earlier  statute  before  them,  the 
Code  should  be  deemed  to  require  by  implication  what  was  in  terms  required 
by  the  earlier  statute. 

An  insufficiency  in  the  statement  of  the  facts  out  of  which  the  indebtedness  arose, 
in  a  confession  under  the  Code,  is  not  a  mere  irregularity  for  which  the  only 
remedy  is  by  motion  to  set  aside  the  judgment;  but  the  requirements  of  the 
section  virtually  constitute  a  condition  precedent  to  the  right  of  the  party  to 
confess  judgment  at  all ;  and  its  violation  forms  a  proper  subject  of  equitable 
jurisdiction  ;  and  a  subsequent  judgment  creditor  may  institute  a  creditor's 
action  to  have  such  a  judgment  set  aside. 

The  case  of  Chappell  a.  Chappell  (2  Kern.,  215)  explained  and  followed. 

The  history  of  the  law  of  voluntary  assignments  for  the  benefit  of  creditors. 

A  manufacturer  of  steam-engines  made  a  voluntary  assignment  for  the  benefit  of 
creditors;  and  having  on  hand  at  his  factory,  at  the  time  of  making  the  assign- 
ment, a  number  of  engines  in  different  states  of  forwardness  in  the  course  of 
their  construction,  by  the  assignment  he  authorized  the  assignees  to  apply  the 
proceeds  of  the  sale  of  the  assigned  property,  among  other  purposes,  to  pay  the 
expenses  of  the  management  of  said  business,  or  of  completing  or  fitting  up  for 
sale  any  of  the  property,  or  working  up  materials,  so  as  to  realize  the  greatest 
amount  of  money  therefrom,  as  in  the  judgment  of  the  assignees  should  seem 
most  advisable. 

Held,  that  the  assignment  was  fraudulent  and  void.  Such  assignments  should 
not  be  permitted  to  substitute  the  will  of  the  debtor  or  of  his  assignees,  or  even 
their  discretion,  for  the  judgment  of  the  courts  as  to  the  time  or  manner  of  ap- 
propriating the  property  to  the  payment  of  debts.  The  debtor  can  authorize 
no  delay,  except  such  as  is  necessarily  incidental  to  the  creation  of  the  trust. 

It  seems,  that  a  debtor  who  makes  a  voluntary  assignment  for  benefit  of  creditors, 
may  direct,  in  general  terms,  a  sale  of  the  property  and  collection  of  the  dues 
assigned,  and  may  also  direct  to  what  debts,  and  in  what  order,  the  proceeds 
shall  be  applied ;  but  that  beyond  this  he  can  prescribe  no  condition  whatever 
as  to  the  management  or  disposition  of  the  assigned  property. 

The  case  of  Cunningham  a.  Freeborn  (11  Wend.,  241)  explained  and  qualified. 

Although,  under  2  Revised  Statutes,  137,  fraud  in  all  cases  is  a  question  of  fact, 
yet,  wherever  an  assignment  contains  provisions  which  are  calculated  per  se  to 
hinder,  delay,  or  defraud  creditors,  although  the  fraud  must  be  passed  upon  aa 
a  question  of  fact,  it  nevertheless  becomes  the  duty  of  the  court  to  set  aside  the 
finding  of  it  in  opposition  to  the  plain  inference  to  be  drawn  from  the  face  of 
the  instrument. 

A  party  who  purchased  property  at  a  sale  under  a  fraudulent  judgment  and  as- 
signment, but  who  did  not  participate  in  the  fraud,  and  purchased  in  good  faith, 
should  not  be  held  liable  in  a  creditor's  action  to  set  aside  the  judgment  and 
assignment,  and  reach  the  property. 

Appeal  from  a  judgment  of  the  New  York  Superior  Court. 
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This  was  a  creditor's  action  brought  against  "Waterman,  who 
was  the  judgment  debtor,  J.  and  G.  Hecker,  who  were  his 
prior  judgment  creditors  and  assignees,  and  one  Rowell,  who 
had  purchased  property  of  the  debtor  at  a  sale  made  by  the 
assignees. 

On  the  25th  of  August,  1851,  Waterman  confessed  a  judg- 
ment to  the  Heckers  in  the  following  words : — 

SUPREME  COURT,  CITY  AND  COUNTY  or  NEW  YORK. 

John  Hecker  and  George  Hecker,   \   Statement  and  confession 
against  of  judgment  without 

Henry  Waterman.  action. 

I  do  hereby  confess  judgment  in  this  case  in  favor  of  John 
Hecker  and  George  Hecker  for  the  sum  of  five  thousand  two 
hundred  and  fifty-one  dollars  and  one  cent,  and  authorize  judg- 
ment to  be  entered  therefor  against  me. 

This  confession  of  judgment  is  for  a  debt  justly  due  to  the 
plaintiffs,  arising  upon  the  following  facts  : — A  promissory  note 
made  by  me,  bearing  date  the  twenty-second  day  of  August, 
1851,  was  given  by  me  to  the  said  plaintiffs  on  settlement  of 
accounts  between  them  and  me  on  the  twenty-second  day  of 
that  month.  Whereon,  for  value  received,  I  promised  to  pay 
to  the  order  of  the  said  plaintiffs  the  said  sum  of  five  thousand 
two  hundred  and  fifty-one  dollars  and  one  cent,  one  day  from 
its  date.  HENRY  WATERMAN. 

City  and  County  of  New  York,  ss. : 

Henry  Waterman,  the  defendant  above  named,  being  duly 
sworn,  says  that  the  facts  stated  in  the  above  confession  are 
true,  and  further  he  says  not.  HENRY  WATERMAN. 

Sworn  to  before  me,  the  25th  ) 
day  of  August,  1851,         [ 

MARCUS  P.  FERRIS, 

Commr.  of  Deeds. 

[Endorsed.] 

Supreme  Court. — LJohn  Hecker  and  George  Hecker  a.  Henry 
Waterman. — On  filing  the  within  statement  and  confes- 
sion, it  is  adjudged  by  the  court  that  the  plaintiffs  do  re- 
cover against  the  defendants  the  sum  of  five  thousand  two 
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hundred  and  fifty-one  dollars  and  one  cent  ($5,251.01), 
with  five  dollars  costs,  and  one  dollar  disbursements, 
making  in  all,  $5,257.01. 

GEORGE  W.  RIBLET,  Clerk. 

J.  NEILSON,  Plffs'  Att'y. 

On  the  same  day,  Waterman  made  a  voluntary  assignment  to 
the  Heckers,  in  trust  for  his  creditors,  with  the  usual  powers  to 
convert  the  assigned  property  into  cash,  and  to  distribute  the 
proceeds  among  the  creditors,  with  preferences ;  which  assign- 
ment contained  the  following  clauses  : — 

"  This  conveyance  and  assignment  is  in  trust,  nevertheless,  that 
the  said  John  Ilecker  and  George  Hecker  shall  sell  and  dispose 
of  the  said  property,  collect  the  said  debts,  or  such  of  them  as 
shall  be  collectable,  and  compromise,  as  to  them  shall  seem  best, 
such  of  them  as  shall  be  doubtful  or  not  collectable,  and  apply 
the  proceeds  to  the  following  purpose,  that  is  to  say : 

"  First. — To  pay  any  such  sum  or  sums  of  money  as  they  may 
find  proper  and  expedient  in  and  about  the  management  of  the 
said  property  or  payment  of  hands  employed  or  to  be  employed 
in  and  about  the  same,  or  in  the  business  of  completing  the 
manufacture  of  any  of  the  said  property,  or  fitting  the  same  for 
sale,  of  working  up  materials,  &c.,  so  as  to  realize  the  greatest 
possible  amount  of  money  therefrom,  as  in  the  judgment  of  the 
said  John  Ilecker  and  George  Hecker  shall  seem  most  advisable, 
including  any  other  expenses  they  may  incur  in  the  premises, 
with  their  reasonable  charges." 

An  execution  was  issued  on  the  judgment  on  the  same  day, 
and  a  levy  was  made  upon  the  personal  property  of  Waterman. 
On  the  14th  day  of  November,  1851,  the  sheriff  sold  the  property 
thus  levied  upon  for  sufficient  to  satisfy  the  judgment.  At  the 
sale  the  defendant  Rowell  purchased  goods  to  the  amount  of 
$395.81.  One  Wright  purchased  to  the  amount  of  $1,406.60, 
and  one  Raney  to  the  amount  of  $1,593.60.  The  rest  of  the 
goods  were  purchased  by  other  parties. 

The  Heckers  assumed  the  amount  of  the  bids  of  Rowell, 
Wright,  and  Raney,  and  the  amount  was  applied  upon  the  exe- 
cution. The  Heckers  then  sold  the  property  thus  bid  off,  to  the 
defendant  Rowell,  who  paid  them  for  it,  and  still  held  it  when 
this  action  was  brought. 
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The  plaintiffs  having  recovered  a  judgment  against  the  de- 
fendant Waterman  on  the  10th  day  of  December,  1851,  upon 
which  an  execution  was  afterwards  issued  and  returned  unsatis- 
fied, commenced  this  action  to  set  aside  the  judgment  in  favor 
of  the  Heckers  against  Waterman,  and  the  assignment,  on  the 
ground  of  fraud ;  also  to  set  aside  the  sale  to  the  defendant 
Rowell,  and  to  reach  said  property  in  his  hands. 

The  cause  was  first  tried  at  special  term  before  Mr.  Justice 
Duer,  who  held  that  the  assignment  was  void  on  its  face,  and 
the  judgment  also  was  void. 

On  appeal  from  that  decision,  the  general  term  of  the  Supe- 
rior Court  reversed  the  judgment  (3  Duer,  166),  and  sent  the 
cause  to  a  referee  for  trial. 

On  the  trial  before  the  referee,  it  appeared  that  the  assignor 
was  a  manufacturer  of  steam-engines,  and  that  at  the  time  of 
making  the  assignment  he  had  on  hand,  at  his  factory,  several 
machines  in  different  states  of  forwardness,  and  that  the  assigned 
property  would  be  much  more  valuable  and  productive  to  the 
creditors  if  the  machines  could  be  finished  before  selling  them. 
In  consequence  of  which,  the  assignees  employed  the  assignor 
to  finish  the  engines  ;  and  when  they  were  finished,  they  were 
sold  by  the  assignees,  both  upon  the  execution  on  their  judgment 
and  under  the  assignment,  and  the  avails  of  the  sales,  after 
paying  expenses,  were  retained  by  the  assignees  to  pay  their 
preferred  debt.  Upon  the  testimony  taken  by  him,  the  referee 
reported  that  there  was  no  fraud  in  fact.  Whereupon  the  gen- 
eral term,  in  pursuance  of  its  previous  ruling,  affirmed  the  report 
of  the  referee-,  and  gave  judgment  for  the  defendants.  The 
plaintiffs  appealed  to  the  Court  of  Appeals. 

J.  W.  Edmonds,  for  the  plaintiffs,  appellants,  made  the  fol- 
lowing points : 

The  questions  raised  by  this  appeal  are :  First.  Do  not  the 
facts,  as  found  below,  show  fraud  in  fact  ?  Second.  Does  not 
the  assignment  contain  a  provision  which  is  of  itself  a  fraud 
in  law  ? 

I. — As  to  the  fraud  flowing  from  the  facts  as  found.  1.  The 
assignment  was  of  unfinished  machinery  and  of  uncollected 
debts.  2.  The  assignor  was  employed  by  the  assignees  to  finish 
the  machinery  and  to  collect  the  debts.  3.  He  thus  remained, 
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for  a  period  after  the  assignment,  as  completely  in  possession  of 
the  assigned  property  as  he  was  before  the  assignment.  4.  This 
possession  vitiates  the  assignment.  (Hart  a.  Crane,  7  Paige,  37; 
Connah  a.  Sedgewick,  1  Barb.,  210;  Grover  a.  Wakeman,  11 
Wend.,  187.) 

II. — As  to  the  fraud  flowing  from  the  assignment  itself.  This 
has  two  aspects:  one,  that  it  is  collateral  to  the  judgment;  and 
the  other,  that  it  provides  for  finishing  the  machinery.  1.  As 
to  its  being  collateral  to  the  judgment,  a.  The  judgment  is  to 
pay  the  assignees  only,  but  the  assignment  is  general  for  all 
creditors,  b.  The  rule  of  law  is,  that  the  assignees,  by  accepting 
the  assignment,  waive  their  judgment.  (Ilawley  a.  Mancius, 
7  Johns.  Ch.  7?.,  174.)  c.  This  assignment  is  in  conflict  with, 
and  attempts  to  abrogate  this  rule  of  law.  d.  It  is  therefore 
void  in  this  respect,  and  being  void  in  part,  is  void  in  toto. 
2.  As  to  its  providing  for  finishing  the  machinery :  a.  It  clothes 
the  assignees  with  two  rights,  which  neither  the  court  nor  credit- 
ors can  control,  namely,  the  right  to  expend  the  assigned  funds 
in  finishing  the  work,  instead  of  paying  it  to  the  creditors ;  and 
the  right  to  postpone  a  sale  of  the  assigned  property  until  the 
machinery  shall  be  finished,  b.  This  delay  and  appropriation 
is  not  a  mere  necessary  consequence  of  what  may  lawfully  be 
done  by  a  failing  debtor,  but  is  the  primary  object  of  the  assign- 
ment. (Nicholson  a.  Leavitt,  2  Seld.,  516.)  c.  The  debtor  is 
bound  to  pay  instantly,  and  the  creditor  has  a  right  to  demand 
instant  payment.  This  provision  conflicts  both  with  this  duty 
and  this  right.  If  allowed  at  all,  for  how  long  time  may  it 
cause  delay  ?  d.  The  provision  may  be  made  to  .operate  to  in- 
crease the  surplus  to  be  paid  to  the  assignor.  (Hart  a.  Crane, 
7  Paige,  37.)  e.  It  takes  from  the  court  and  the  creditors  the 
power  over  the  property,  and  gives  it  to  the  debtor,  or  to  as- 
signees of  his  choosing,  and  in  his  interest,  viz. :  the  power  to 
say  when  it  shall  be  sold,  and  to  say  whether  a  smaller  sum  is 
not  better  now  than  a  larger  sum  by  and  by.  f.  The  court 
cannot  override  the  discretion  given  to  the  assignees,  but  must 
enforce  it.  (Hart  a.  Crane,  7  Paige,  37 ;  Meachem  a.  Stearns, 
9  Jb.,  405 ;  Burdick  a.  Hanting,  12  Barb.,  168;  S.  C.,  2  Seld., 
522;  Barney  a.  Griffin,  2  Comst.,  365.)  g.  The  creditors  cannot 
claim  under  the  assignment  without  confirming  this  discretion  in 
the  assignees,  consenting  to  this  appropriation  of  the  funds,  and 
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agreeing  to  wait  until  the  work  is  finished.  (Litchfield  a.  White, 
3  Seld.,  438.)  h.  All  this  is  interfering  with  and  enlarging  the 
only  right  the  debtor  has,  namely,  to  make  an  assignment, 
choose  his  own  assignee,  and  prefer  some  creditor.  Further 
than  this  he  cannot  go.  i.  Any  attempt  to  go  further,  whether 
express  or  implied,  and  whatever  the  pretence,  is  per  se  an  at- 
tempt to  hinder  and  delay  creditors,  and  vitiates  the  whole  as- 
signment. (Nicholson  a.  Leavitt,  2  Seld.,  516.) 

III.  The  action  aims  also  at  setting  aside  the  judgment.  To 
the  judgment  there  are  three  objections.  1.  It  is  void,  because 
not  entered  up  in  compliance  with  the  statute.  (Code,  §  383.) 
2.  The  debtor  remained  in  possession.  (Burnell  a.  Johnson,  9 
Johns.,  243;  Storm  a.  Wood,  11  Ib.,  110.)  3.  The  judgment 
was  waived  by  the  acceptance  of  the  assignment.  (Hawley  a. 
Mancius,  7  Johns.  Ch.  R.,  174.) 

J.  Crombie,  for  the  defendants,  respondents,  made  the  follow- 
ing points : — 

I. — The  plaintiffs  having  made  no  objection  before  the 
referee  to  the  validity  of  the  judgment  on  account  of  its  want 
of  conformity  to  the  requirements  of  the  Code,  and  having 
made  no  objection  to  the  validity  of  the  assignment  on  account 
of  any  thing  apparent  on  its  face,  will  not  be  allowed  to  avail 
themselves  of  such  objections  here.  (Merritt,  Executor,  &c., 
a.  Seaman,  6  Barb.,  330 ;  Pomeroy  a.  Underbill,  7  Hill,  338  ; 
Jenks  a.  Smith,  1  Comst.,  90 ;  Morris  a.  Hasson,  4  Seld.,  204 ; 
Williams  a.  Larkin,  3  Den.,  114;  Labron  a.  Woram,  1  Hill,  91 ; 
Whiteside  a.  Jackson,  1  Wend.,  418.) 

II. — The  only  question,  therefore,  which  this  case  presents  for 
discussion  or  decision  in  this  court,  is,  whether  the  facts  found  by 
the  referee  warrant  his  conclusions  of  law.  His  finding  upon 
the  facts  will  not  be  reviewed  by  this  court.  (Davis  a.  Allen,  3- 
Comst.,  168  ;  Griscom  a.  The  Mayor  of  New  York,  2  Kern.,  568.) 

III. — If,  however,  the  plaintiffs  are  at  liberty  on  this  appeal 
to  attack  the  judgment  in  favor  of  the  Heckers  on  account  of 
its  want  of  conformity  to  the  requirements  of  the  Code, — and  this 
court  holds  that  the  judgment  was  void  as  against  the  creditors 
of  Waterman  on  that  account, — still  the  decision  of  the  referee 
was  correct,  and  the  judgment  below  should  be  affirmed. 
1.  The  title  of  the  defendant  Rowell  to  the  property  purchased 
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i.v  him  from  the  Heckers,  which  was  sold  on  the  execution 
upon  the  judgment,  cannot  be  affected  if  the  judgment  should 
now  be  set  aside.  The  referee  has  found  that  he  was  a  bonafide 
purchaser  of  the  property  from  the  Heckers,  and  they  acquired 
title  to  the  property  from  purchasers  who  bought  upon  the  sale 
under  the  execution  while  the  judgment  wras  in  force.  (Root  a. 
French,  13  Wend.)  570;  Jackson  a.  Bartlett,  10  Johns.,  184; 
2  Cow.  &  II.,  Notes  to  Phill.  on  Ev.,  855  ;  Jackson  a.  Roose- 
velt, 13  Johns.,  96.)  2.  The  judgment  was  satisfied  by  the  sale 
under  the  execution  before  the  plaintiffs  obtained  a  judgment, 
and  the  Heckers  will  not  now  be  compelled  to  pay  to  the  plain- 
tiffs the  amount  they  realized  upon  their  debt  under  the  sale  upon 
the  execution,  even  if  the  judgment  was  void  as  to  creditors. 
(Fort  a.  Fort,  9  Wend.,  442 ;  Wintringham  a.  Wintringham,  20 
Johns.,  296  ;  Seaving  a.  Brinkerhoff,  5  Johns.  Ch.  R.,  329.) 

IY. — The  judgment  in  favor  of  the  Heckers  was  not  fraudu- 
lent. The  amount  for  which  the  judgment  was  confessed  was 
due  them.  The  judgment  was  entered  upon  a  defective  state- 
ment of  the  facts  out  of  which  the  indebtedness  arose,  and  was, 
therefore,  merely  irregular.  The  plaintiffs  cannot  impeach  the 
judgment  by  a  suit  in  equity,  for  this  irregularity.  Their 
remedy,  if  they  had  any,  was  by  motion  to  set  aside  the  judg- 
ment. The  court  could  then  have  granted  them  relief  upon 
such  terms  as  should  be  just,  and  the  Heckers  might  have 
moved  to  correct  the  error.  (Shottenkirh  a.  "Wheeler,  3  Johns. 
Ch.  JR.,  275 ;  Frazier  a.  Frazier,  9  Johns.,  80 ;  De  Riemer  a. 
Cantillon,  4  Johns.  Ch.  R.,  85 ;  Lawless  a.  Hackett,  16  Johns., 
148  ;  Chappell  a.  Chappell,  2  Kern.,  215.) 

V. — The  assignment  from  Waterman  to  the  Heckers  was  not 
void  for  any  thing  appearing  on  the  face  of  the  instrument. 
(Cunningham  a.  Freeborn,  11  Wend.,  240;  Hitchcock  a.  Cad- 
mus, 2  Barb.,  381.) 

BY  THE  COURT. — SELDEN,  J. — The  plaintiffs,  as  subsequent 
judgment  creditors  of  the  defendant  Henry  Waterman,  seek  to 
set  aside  the  judgment  confessed,  and  the  assignment  made  by 
Waterman  to  the  defendants  George  and  Henry  Hecker  on  the 
23d  of  August,  1851,  as  fraudulent  and  void.  The  objection  to 
the  judgment  is,  that  it  was  confessed  without  a  compliance 
with  the  second  subdivision  of  section  383  of  the  Code.  Pre- 
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vious  to  the  judgment  of  this  court  in  the  case  of  Chappell  r. 
Chappell  (2  Kem.,  215),  the  true  interpretation  of  the  subdivi- 
sion in  question  was  involved  in  much  obscurity  and  doubt,  and 
several  conflicting  opinions  had  been  made  on  the  subject  by 
different  branches  of  the  Supreme  Court.  It  was,  however,  set- 
tled in  the  case  referred  to  that  the  object  of  the  provision  was 
the  same  as  that  of  section  6  of  chapter  259  of  the  Laws  of 
1818,  viz. :  to  protect  the  other  creditors  of  the  judgment  debt- 
or against  fraud,  "  by  compelling  the  parties  to  spread  upon  the 
record  a  more  particular  and  specific  statement  of  the  facts  out 
of  which  the  indebtedness  arose."*  (Per  Gardiner,  J.) 

It  was  accordingly  held  in  that  case,  that  a  statement  setting 
forth  that  the  confession  was  for  a  debt  justly  due  to  the  plain- 
tiff upon  two  promissory  notes,  payable  to  the  plaintiff  or  bearer, 
stating  the  date,  amount,  and  time  of  payment  of  such  notes, 
and  that  the  same  were  "justly  due"  to  the  plaintiffs,  was  not 
a  sufficient  compliance  with  the  provision  in  question.  The  only 
material  difference  between  the  statement  in  that  case  and  in  this 
is,  that  here  it  is  stated  that  the  note  described  was  given  by  the 
defendant  in  the  judgment  to  the  plaintiff  therein,  on  settlement 
of  accounts  between  them,  on  the  22d  day  of  August,  1851,  the 
day  on  which  the  note  was  dated.  I  do  not  see  that  the  allega- 
tion, that  the  note  was  given  on  settlement  of  accounts,  can  add 
very  materially  to  the  information  which  the  statement  affords. 
In  the  case  of  Lawless  v.  Hacket,  •which  arose  under  the  act  of 
1818,  the  court  said  the  specification  ought  to  be  so  particular 
and  precise  as  to  apprise  all  parties  interested  of  the  nature  and 
consideration  of  the  debt.  A  statement  as  general  as  the  com- 
mon counts  in  a  declaration  is  not  sufficient.  It  ought  to  be  as 
special  and  precise  as  a  bill  of  particulars.  If  the  reasoning  of 
the  court  in  that  case  is  applicable  to  cases  arising  under  the 
Code,  as  was  held  by  Gardiner,  J.,  in  Chappell  v.  Chappell 
(supra),  then  it  is  clear  that  the  statement  in  the  present  case 
is  wholly  defective.  It  is  true  there  is  a  wide  difference  in 
phraseology  between  the  act  of  1818  and  the  section  of  the  Code 
in  question.  The  former  required  a  "  particular"  statement 
and  specification  of  "  the  nature  and  consideration"  of  the  debt 


*  See  all  the  cases  on  this  subject  collected,  and  the  rules  which  they  establish 
deduced,  in  Abbotts  Forms  of  Pleadings,  503,  509. 
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or  demand ;  and  in  case  such  demand  should  arise  upon  a  note, 
bond,  or  other  specialty,  the  origin  and  consideration  of  the 
same  was  required  to  be  "  particularly  set  forth,"  while  the 
Code,  in  terms,  simply  required  a  statement  u  of  the  facts  out  of 
which  the  indebtedness  arose." 

But  when  it  is  considered  that  the  object  of  both  statutes  wa> 
precisely  the  same ;  that  to  accomplish  this  object  much  at 
least  of  the  particularity  contemplated  by  the  act  of  1818  would 
be  necessary  ;  and  that,  in  contemplation  of  law,  the  Legislature 
in  enacting  the  section  in  question  had  the  act  of  1818  before 
them  ;  it  would  seem  that  the  Code  must  have  been  intended  to 
require  by  implication  what  is  in  terms  required  by  the  previ- 
ous statute.  It  is  unnecessary,  however,  to  go  to  this  extent 
here.  A  requirement  far  short  of  this  would  be  fatal  to  the 
judgment  in  this  case.  A  mere  statement  that  the  note  was 
given  upon  a  settlement  of  accounts,  conveys  no  information  of 
any  value.  Something  at  least  should  be  stated  as  to  the  nature 
of  the  account,  and  the  time  when  it  accrued  ;  even  if  all  the 
minuteness  necessary  in  a  bill  of  particulars  should  not  be  re- 
quired. 

But  it  is  contended  by  the  respondent's  counsel,  that,  conce- 
ding the  statement  upon  which  the  judgment  was  confessed  to 
be  defective,  such  defect  amounts  merely  to  irregularity,  for 
which  the  only  remedy  was  by  motion  to  set  aside  the  judg- 
ment. This  position  cannot  be  maintained.  It  is  true  that  for 
a  mere  irregularity  in  a  matter  of  practice,  the  proper  remedy 
is  by  motion.  But  the  defect  here  is  of  a  different  nature.  The 
object  of  the  statute  being  to  protect  the  creditors  of  the  party 
confessing  the  judgment,  against  fraud,  its  violation  forms  a 
proper  subject  of  equitable  jurisdiction.  The  provision  does 
not  relate  to  a  mere  matter  of  form,  or  the  manner  of  conduct- 
ing a  judicial  proceeding,  but  is  one  which  affects  substantial 
rights.  It  virtually  constitutes  a  condition  precedent  to  the  right 
of  the  party  to  confess  the  judgment  at  all.  Although  the  Code 
does  not,  in  terms,  enact,  as  was  done  by  the  act  of  1818,  that  a 
judgment  confessed,  without  a  compliance  with  its  provisions, 
shall  be  "  decreed  and  adjudged  fraudulent"  in  respect  to  other 
bona  fide  judgment  creditors ;  yet,  considering  the  object  in 
view,  it  is  plain  that  such  must  be  its  meaning. 

The  decision  in  this  court  of  Chappell  v.  Chappell  (supra)  was, 
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in  substance,  that  the  judgment  having  been  confessed  without 
a  compliance  with  the  provision  of  the  Code,  it  was  to  be  deemed 
fraudulent  and  void  as  to  the  other  judgment  creditors  of  the 
defendant ;  and  that  the  Supreme  Court  was  right  in  setting  it 
aside  upon  that  ground.  That  the  same  end  might  have  been 
obtained  by  an  original  suit,  is  clear.  The  doubt  in  such  cases 
has  been,  not  whether  a  court  of  equity  has  jurisdiction  to  set 
aside  the  judgment  in  a  suit  instituted  for  that  purpose,  but 
whether  this  equitable  power  could  be  exercised  by  the  court  in 
which  the  judgment  is  entered,  upon  motion.  (See  Brinkerhoof 
«.  Warren,  5  Johns.  Ch.  R.,  520.) 

If  the  judgment  is  defective  for  the  reason  assigned,  there  is 
no  doubt  of  the  right  of  the  plaintiffs  to  institute  this  suit  for 
the  purpose  of  setting  it  aside.  So  far  as  the  judgment  itself 
is  concerned,  the  object  might  have  been  attained  by  a  mere 
motion  ;  but  as  the  assignment  could  not  have  been  thus  reach- 
ed, this  suit  is  properly  brought  to  determine  at  once  the  va- 
lidity of  both. 

Our  next  inquiry,  then,  relates  to  the  validity  of  the  assign- 
ment. The  last  paragraph  of  this  document  declares  that  it  is 
made  in  trust,  that  the  assignees  shall  collect  such  debts  as  are 
collectable,  and  compromise  such  as  are  doubtful,  "  and  apply 
the  proceeds  to  the  following  purpose  ;  that  is  to  say  : — First. 
To  pay  any  such  sum  or  sums  of  money  as  they  may  find  proper 
and  expedient,  in  and  about  the  management  of  the  said  prop- 
erty, or  payment  of  hands  employed,  or  to  be  employed,  in  or 
about  the  same,  or  in  the  business  of  completing  the  manufac- 
ture of  any  of  the  said  property,  or  fitting  the  same  for  sale  or 
working  up  materials,  &c.,  so  as  to  realize  the  greatest  possible 
amount  of  money  therefrom,  as  in  the  judgment  of  the  said  John 
Hecker  and  George  Hecker  shall  seem  most  advisable,"  &c. 

It  is  insisted  that  this  clause,  which  virtually  authorized  the 
trustees  to  complete  the  manufacture  of  any  unfinished  ma- 
chines, and  to  carry  on  the  business  of  the  assignor,  for  the  pur- 
pose of  working  up  the  materials  on  hand,  renders  the  assign- 
ment fraudulent  and  void,  as  to  creditors.  General  assignments 
in  trust  for  the  payment  of  debts  are,  for  the  most  part,  an 
American  device.  In  England,  such  an  assignment  by  a  trader, 
— a  term  which  is  held  to  embrace  every  man  of  business, — is 
considered  an  act  of  bankruptcy  ;  and  the  commission  issued 
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supersedes  the  assignment.  The  history  of  these  assignments 
in  this  State  tends  to  show  that  they  were  originally  an  inven- 
tion by  debtors  in  failing  circumstances,  desfgned,  not  for  the 
benefit  of  their  creditors,  but  to  perpetuate  their  own  control 
over  the  property  in  their  hands. 

Our  courts  have  been  successively  called  upon  to  condemn  as 
fraudulent  assignments  reserving  to  the  debtor  either  some  por- 
tion of  the  assigned  property,  or  a  power  of  revocation  of  the 
trust ;  or  of  future  direction  of  the  trust  fund  ;  or  requiring  the 
creditor  to  release  the  debtor,  as  a  condition  of  sharing  in  the 
proceeds  of  the  property  ;  or  authorizing  the  assignee  to  sell 
upon  credit,  &c.  But  when  purified  of  all  these  badges  of 
fraud,  there  is  still  some  difficulty  in  sustaining  such  assignments 
upon  principle,  and  in  the  face  of  the  statute  (2  Rev.  Stats., 
137,  §  1),  because  they  manifestly  tend  to  delay  and  hinder 
those  creditors  who  are  disposed  to  pursue  their  legal  remedies 
against  the  debtor's  property. 

The  argument  in  favor  of  voluntary  assignments  would  be 
greatly  strengthened,  if,  when  resorted  to,  they  were  made  to 
answer  the  ends  of  a  commission  in  bankruptcy,  by  producing 
ratable  distribution  of  the  fund  among  all  the  creditors  ;  since, 
in  that  case,  the  principle  that  equality  is  equity  might  be  urged 
in  opposition  to  a  claim  founded  upon  a  priority  of  legal  right. 
But  instead  of  this,  the  creditor  who  is  in  advance  of  all  others, 
in  respect  to  his  legal  rights,  may  be  put  in  the  last  class,  or 
may  be  even  postponed  to  all  others.  I  make  these  suggestions, 
not  for  the  purpose  of  throwing  doubts  upon  the  validity  of  as- 
signments when  properly  made,  but  to  show  that  they  should 
not  be  permitted  to  substitute  the  will  of  the  debtor  or  of  his 
assignees,  or  even  their  discretion,  for  the  judgment  of  the 
courts,  as  to  the  time  or  manner  of  appropriating  the  property 
of  such  debtor  to  the  payment  of  his  debts,  beyond  what  neces- 
sarily results  from  its  being  placed  in  the  hands  of  trustees  for 
that  purpose. 

The  respondents  in  this  case  rely  upon  the  decision  of  the 
late  Court  of  Errors,  in  the  case  of  Cunningham  a.  Freeborn 
(11  Wend.,  241).  It  must  be  conceded  that  if  all  the  members 
of  the  court  who  voted  to  affirm  the  decree  in  that  case  are  to 
be  understood  as  concurring  in  what  was  said  by  Chief-justice 
Nelson,  the  decision  is  a  direct  authority  in  favor  of  the  respond- 
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ents  upon  the  points  raised  here  ;  and  although  other  important 
questions  were  there  presented,  upon  some  of  which  the  case 
might  have  turned,  yet  as  no  member  of  the  court  expressed 
any  dissent,  or  intimated  any  other  ground  for  his  decision,  it 
should  perhaps  be  assumed  that  the  opinion  delivered  expressed 
the  views  of  the  majority  of  the  court.  It  will  be  found  im- 
possible, however,  to  reconcile  these  views  with  those  since  ex- 
pressed by  this  court  in  several  cases,  and  particularly  in  that 
of  Nicholson  a.  Leavitt  (2  Seld.,  510).  The  whole  reasoning  of 
Gardiner,  J.,  in  that  case,  in  which  it  appears  that  five  at  least 
of  his  associates  concurred,  is  in  direct  hostility  to  the  decision 
in  Cunningham  a.  Freeborn.  Upon  the  point  we  are  consider- 
ing, he  says  :  "  It  has  always  been  understood  that  where  an 
individual  has  incurred  an  obligation  to  pay  money,  the  time  of 
payment  was  an  especial  part  of  the  contract ;  that  when  it  ar- 
rived, the  law  demanded  an  immediate  appropriation  by  the 
debtor  of  his  property  in  discharge  of  his  liability,  and  if  he 
failed,  would  itself,  by  its  own  process,  compel  a  performance 
of  the  duty.  The  debtor,  by  the  condition  of  a  trust,  may  direct 
the  application  of  his  property,  and  may  devolve  the  duty  of 
making  the  appropriation  upon  a  trustee.  This  the  law  permits, 
and  such  delay  as  may  be  necessary  for  that  purpose.  But  the 
debtor  cannot,  in  this  way,  avoid  the  obligation  of  immediate 
payment,  or  extend  the  period  of  credit,  without  the  assent  of 
the  creditor.  The  attempt  to  do  this,  however  plausible  the 
pretence,  is  in  conscience  and  in  law  a  fraud,  and  nothing 
else." 

These  remarks  were  made  in  reference  to  an  assignment 
which  contained  a  clause  authorizing  the  assignee  to  sell  upon 
credit ;  but  they  apply  with  equal  force  to  the  case  before  the 
court.  The  principle  asserted  is,  that  the  debtor  can  authorize 
no  delay  whatever,  except  such  as  is  necessarily  incidental  to 
the  creation  of  the  trust.  In  another  part  of  his  opinion,  Judge 
Gardiner,  in  speaking  of  the  right  of  a  debtor  to  prefer  one 
creditor  to  another,  and  to  make  a  voluntary  assignment,  says  : 
"  Of  course  the  delay  to  creditors,  necessarily  resulting  from  a 
fair  exercise  of  these  rights,  is  not  prohibited  by  any  statute ; 
but  this  delay  must  be  incidental,  and  necessary  to  the  existence 
of  the  trust,  or  the  exercise  of  the  power."  It  is  obvious  that 
the  delay  consequent  upon  vesting  in  the  trustee  a  discretionary 
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power  to  continue  the  business  of  the  debtor,  whatever  may  be 
the  motives,  may  be  as  great  as  that  produced  by  a  power  to 
sell  upon  credit ;  indeed,  it  may  be  regarded  as  more  objection- 
able in  this  respect,  for  the  reason  that,  in  case  of  a  sale  upon 
credit,  the  security  taken  may  be  immediately  sold  and  con- 
verted into  cash,  in  place  of  the  property  it  represents. 

The  question,  then,  is  presented,  whether  this  court  will  ad- 
here to  the  spirit  of  its  own  decision,  in  the  case  of  Nicholson 
a.  Leavitt,  or,  by  following  the  case  of  Cunningham  a.  Freeborn, 
uphold  assignments  in  one  class  of  cases,  and  condemn  them 
in  another,  where  no  shadow  of  difference  in  principle  exists  be- 
tween them.  I  may  remark,  that,  since  that  case  was  decided, 
various  cases  have  arisen  in  this  State,  in  which  the  principles 
applicable  to  voluntary  assignments  have  received  a  more  thor- 
ough examination  than  had  previously  been  bestowed  upon 
them ;  and  the  tendency  of  the  courts  has  uniformly  been  to  a 
more  and  more  rigid  limitation  of  the  discretionary  powers  to 
be  vested  in  the  assignee.  To  follow  the  case  of  Cunningham 
a.  Freeborn  now,  therefore,  would  not  only  produce  the  incon- 
gruity in  doctrine  which  has  been  pointed  out,  but  would  be 
an  act  of  decided  retrogression  in  respect  to  the  principles  appli- 
cable to  this  class  of  cases. 

It  is  said,  if  manufactured  articles  are  assigned  in  such  a 
state  that  it  is  obvious  that,  by  a  comparatively  small  expendi- 
ture of  money  in  completing  them,  their  value  will  be  very 
greatly  increased,  it  would  be  the  duty  of  the  trustee  to  make 
the  expenditure  for  the  sake  of  the  creditors  ;  and  it  is  insisted 
that  what  the  law  would  justify  the  assignee  in  doing,  without 
authority  from  the  assignor,  he  may  be  expressly  authorized 
to  do. 

This  position  overlooks  the  distinction  between  a  duty  im- 
posed ~by  law  and  a  power  conferred  by  an  individual.  The  first 
would  be  under  the  entire  control  of  the  courts.  If  an  assignee 
should  err  in  the  exercise  of  that  legal  discretion,  which  is  inci- 
dent to  his  trust,  the  courts,  on  application  of  the  creditors,  could 
correct  the  error.  If  the  sale  of  the  assigned  property  was  un- 
reasonably delayed,  the  courts  could  hasten  it.  Not  so,  how- 
ever, in  regard  to  a  discretionary  power,  expressly  vested  in  him 
by  the  assignment.  Nothing  short  of  fraud,  or  want  of  good 
faith  in  the  exercise  of  such  a  power,  would  authorize  the  courts 
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to  interfere.  If  an  assignment  containing  such  a  clause  is  held 
valid,  it  must  of  course  be  held  that  the  debtor  has  a  right  to 
confer  the  power — that  is,  has  a  right  to  vest  this  power  in  the 
assignee,  as  a  condition  upon  which  he  parts  with  his  rights  of 
property.  If  the  courts  uphold  this  condition,  must  »they  not 
-execute  it  ?  Can  they  substitute  their  discretion  for  that  which 
the  owner  of  the  property  has  vested  in  the  assignee  ?  This  ques- 
tion was  considered  in  the  case  of  Nicholson  a.  Leavitt ;  and 
Gardiner,  J.,  there  says  :  "  If  the  debtor  can  create  such  a  trust, 
equity  cannot  interpolate  a  provision  that  the  fund  shall  be  dis- 
posed of,  and  the  money  realized,  according  to  the  discretion  of 
a  chancellor" 

This  position,  of  the  correctness  of  which  I  entertain  no  doubt, 
is  fatal  to  the  assumption  that  such  a  discretionary  power  as  that 
here  conferred  can  be  upheld.  If  the  court  cannot  control,  or 
interfere  with  such  a  discretion,  unless  it  is  fraudulently  exer- 
cised, then  the  creditors  may  be  kept  at  bay  so  long  as  the 
assignee  selected  by  the  failing  -debtor  himself  may  deem  it 
expedient  to  retain  the  management  of  the  assigned  property. 
This  can  never  be  tolerated.  The  true  principles  applicable  to 
all  such  cases  is,  that  a  debtor  who  makes  a  voluntary  assign- 
ment for  the  benefit  of  his  creditors,  may  direct,  in  general 
terms,  a  sale  of  the  property  and  collection  of  the  dues  assigned ; 
and  may  also  direct  upon  what  debts,  and  in  what  order,  the 
proceeds  shall  be  applied ;  but  beyond  this,  can  prescribe  no 
condition  whatever  as  to  the  management  or  disposition  of  the 
assigned  property.  In  all  other  respects,  the  assignee  must  be 
left  to  act  under  the  ordinary  rules  and  principles  which  apply 
to  trustees  in  analogous  cases.* 

'--  HOTOP  a.  DURANT  (New  York  Common  Pleas,  Special  Term,  April,  1858).  This 
was  a  creditor's  action,  brought  to  set  aside  a  general  assignment  for  the  benefit 
of  creditors  made  by  two  of  the  defendants  to  the  defendant  Durant,  and  to  reach 
the  assigned  property.  The  plaintiff  now  moved  for  a  continuance  of  the  tem- 
porary injunction,  and  the  appointment  of  a  receiver.  The  facts  appear  in  the 
opinion. 

HILTON,  J. — The  plaintiff,  a  judgment  creditor  of  the  defendants  Dill  and  Ar- 
buckle,  brings  this  action  to  have  a  general  assignment,  heretofore  executed  by 
them  to  the  defendant  Durant  for  the  benefit  of  the  creditors  of  the  firm  of  Ar- 
buckle  &  Co. ,  set  aside  and  declared  fraudulent  and  void,  upon  the  ground  that  it 
was  intended  to  hinder,  delay,  and  defraud  such  creditors. 

A  temporary  injunction  having  been  granted,  the  plaintiff  upon  this  motion 
asks  to  have  it  continued  until  the  trial ;  and,  also,  that  a  receiver  be  appointed 
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There  is  still  another  question  which  must  be  briefly  examined. 
Section  4  of  the  statute  concerning  fraudulent  conveyances  pro- 
vides that  in  all  cases  arising  under  that  act,  the  question  of 
fraudulent  intent  "  shall  be  deemed  a  question  of  fact,  and  not 


of  the  partnership  property,  which  came  into  the  hands  of  the  assignee  Durant 
by  virtue  of  the  assignment. 

To  entitle  the  plaintiff  to  provisional  remedies  of  so  stringent  a  nature,  he  must 
show,  presumptively  at  least,  that  on  the  trial  of  the  action  he  will  be  entitled 
to  the  relief  he  demands  by  his  complaint.  He  must  not  only  show  an  apparent 
right  to  the  property  which  is  the  subject  of  the  action,  but,  in  addition,  must 
make  it  appear  that  the  property  is  in  danger  of  being  lost,  or  materially  injured 
or  impaired,  pending  the  litigation.  (Wordsworth  a.  Lyon,  5  How.  Pr.  R.,  463  ; 
Corning  a.  Troy  Iron  and  Nail  Factory,  6  lb.,  89 ;  Ward  a.  Dewey,  7  lb.,  17  ; 
Goodyear  a.  Betts,  7  lb.,  187  ;  Newstadt  a.  Joel,  12  N.  Y.  Leg.  06s.,  148 ;  Austin 
a.  Chapman,  11  lb.,  103  ;  Hamilton  a.  The  Accessory  Transit  Company,  3  Abbotte' 
Pr.  R.,  253  ;  Patten  a.  The  Accessory  Transit  Company,  4  Abbotts'  Pr.  R.,  139  ; 
S.  C.  at  General  Term,  4  lb.,  235  ;  Code,  §  244.) 

In  this  case  the  assignment  is  in  the  usual  form,  transferring  all  the  property 
of  the  firm  to  the  defendant  Durant,  in  trust  for  the  benefit  of  the  creditors  of 
Arbuckle  &  Co.,  with  certain  preferences.  No  presumption  of  fraud  arises  from 
the  form  of  the  instrument,  and  its  alleged  fraudulent  character  can,  therefore, 
only  be  inferred  or  presumed,  from  proof  of  its  having  been  accompanied  by  such 
acts  of  the  parties  to  it,  as  must  necessarily  induce  the  belief  that  it  was  made 
with  a  fraudulent  intent. 

Here,  all  the  allegations  of  fraud  in  the  complaint  which  entitle  the  plaintiff  to 
any  equitable  relief,  are  denied  by  the  affidavits  and  answer  on  the  part  of  the 
defendants ;  and  the  only  proof  in  the  case  upon  which  the  plaintiff  relies  to 
establish  the  fraudulent  intent  of  the  parties  to  this  assignment,  consists  of  the 
acts  of  the  assignee  subsequent  to  its  execution  and  delivery. 

It  appears  that  he  has  sold  a  large  part  of  the  assigned  property  upon  credit ; 
that  he  has  employed  one  of  the  assignees  to  assist  him  in  the  performance  of  his 
duties  ;  that  he  has  needlessly  delayed  closing  up  his  trust ;  and,  it  is  claimed, 
has  expended  as  assignee,  in  the  employment  of  a  number  of  clerks,  and  in  occu- 
pying a  costly  store  at  a  large  rent,  a  much  greater  sum  than  was  necessary. 

If  this  were  a  proceeding  on  behalf  of  a  creditor  claiming  under  and  not  in  op- 
position to  the  assignment,  to  remove  the  assignee  upon  the  ground  of  improper 
conduct,  or  for  neglect  or  violation  of  duty,  these  acts  might  be  taken  into  con- 
sideration ;  but  in  an  action  of  this  nature,  by  a  creditor  claiming  adverse  to  the 
assignment,  they  do  not,  standing  alone,  raise  a  presumption  that  the  assignment 
was  made  with  a  fraudulent  intent ;  and  especially  is  such  a  presumption  unwar- 
ranted when  it  appears,  as  it  does  in  this  case,  that  the  assignee  not  only  intended 
no  wrong,  but  supposed  that  he  was  doing  his  duty,  and  believed  he  was  acting 
for  the  best  interests  of  the  creditors  of  the  firm. 

Besides  all  this,  it  is  shown  that  he  is  a  man  of  integrity  and  responsibility,  and 
this  alone  would  be  a  sufficient  reason  for  refusing  to  appoint  a  receiver  ;  and  aa 
the  material  allegations  in  the  complaint  are  denied,  it  follows  that  the  plaintiff 
is  not  entitled  to  a  continuance  of  the  injunction. 

Motion  denied. 
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of  law."  (2  Rev.  Stats.,  137.)  It  is  contended,  that  by  this  pro- 
vision "  fraud  in  law"  is  abolished ;  and  that  the  referee  having 
found  in  express  terms  that  the  assignment  in  question  was  not 
fraudulent,  but  was  made  in  good  faith,  the  court  cannot  now 
pronounce  the  assignment  fraudulent  for  matter  appearing  upon 
its  face. 

A  question  in  substance  identical  with  this  was  presented  and 
passed  upon  in  the  case  of  Cunningham  a.  Freeborn  (supra) ; 
and  it  would  be  difficult  to  meet  and  dispose  of  it  by  reasoning 
more  clear  and  conclusive  than  that  of  Mr.  Justice  Nelson  in 
that  case.  He  concedes  that  fraud,  in  all  cases,  is  a  question  of 
fact,  and  that  an  actual  fraudulent  intent  must  be  found,  either 
by  the  jury,  or  by  the  tribunal  which  acts  in  its  place.  But  he 
contends  that  a  case  may  be  presented  in  which  a  fraudulent 
intent  is  so  plainly  to  be  inferred  from  the  instrument  itself,  that 
no  jury  would  be  permitted  to  disregard  the  evidence,  and  where 
it  would  be  the  clear  duty  of  the  court  to  set  aside  a  verdict 
found  in  opposition  to  such  inference.  He  says,  "  It  could  never 
have  been  intended  by  this  statute,  nor  could  it  be  endured  in 
principle  or  in  practice,  that  the  verdict  of  the  jury  should  be 
conclusive  if  against  law  and  evidence."  He  also  shows,  that 
what  was  called  "  fraud  in  law"  was  not  an  inference  of  actual 
fraud,  drawn  from  the  provisions  of  the  assignment  itself,  but 
was  a  species  of  fraud  which  the  law  was  supposed  to  impute 
to  the  party  (as  he  says),  "  in  the  absence  of  any  fraudulent  in- 
tent, and  under  a  concession  by  the  court  that  there  was  none." 
This  species  of  .fraud,  if  it  ever  had  any  legal  existence,  which 
lie  seems  to  doubt,  he  concedes  is  abolished  by  the  statute. 

It  follows  from  this  reasoning  of  Mr.  Justice  Nelson,  which  I 
regard  as  unanswerable,  that  wherever  an  assignment  contains 
provisions  which  are  calculated  per  se  to  hinder,  delay,  or  de- 
fraud creditors,  although  the  fraud  must  be  passed  upon  as  a 
question  of  fact,  it  nevertheless  becomes  the  duty  of  the  court  to 
set  aside  the  finding  of  it,  in  opposition  to  the  plain  inference 
to  be  drawn  from  the  face  of  the  instrument.  A  party  must,  in 
all  cases,  be  held  to  have  intended  that  which  is  the  necessary 
consequence  of  his  acts. 

The  assignment,  therefore,  as  well  as  the  judgment,  is  void. 
It  follows,  that  the  judgment  of  the  Superior  Court  at  general 
term  should  be  reversed  as  to  the  defendants,  Henry  Waterman 
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and  John  and  Henry  Hecker.  But  in  respect  to  the  defendant 
Rowell,  who  did  not  participate  in  the  fraud,  and  whose  pur- 
chase of  the  goods,  for  aught  that  appears,  was  made  in  perfect 
good  faith,  it  should  be  affirmed,  with  costs.  As  between  the 
plaintiffs,  and  the  defendants  Waterman  and  Heckers,  costs  are 
allowed  to  neither  party  in  this  court. 


BARRY  a.  BOCKOVER. 

New  York  Superior  Court ;   General  Term,  April,  1858. 
ATTACHMENT. — NON-RESIDENT. 

The  defendant  had  all  his  business  and  property  in  the  State  of  New  York,  and 
all  his  business  capital  and  his  bank  account  in  the  city  of  New  York,  where 
he  was  engaged  in  business,  and  where  he  spent  on  an  average  eight  hours  of 
every  business  day,  but,  for  reasons  of  convenience  and  economy  merely,  main- 
tained his  family  in  Jersey  City,  in  the  State  of  New  Jersey,  and  spent  with 
them  there  his  nights  and  Sundays. 

Held,  that  he  was  "  not  a  resident  of  the  State  of  New  York"  within  the  mean- 
ing of  the  provisions  of  the  Code  respecting  attachments.* 

Appeal  from  an  order  refusing  to  set  aside  an  attachment. 

o  POTTER  a.  KITCHEN  (New  York  Superior  Court,  Special  Term,  February,  1858).— 
This  action  was  brought  to  recover  damages  for  an  alleged  breach  of  a  covenant 
of  title  in  a  conveyance  of  real  property.  Upon  an  affidavit  showing  that  a  cause 
of  action  existed,  and  its  grounds,  and  stating  that  the  defendant  was  not  a  resi- 
dent of  the  State  of  New  York,  the  plaintiff  obtained  an  order  of  attachment 
against  his  property,  which  the  defendant  now  moved  to  have  discharged.  An 
amendment  of  the  complaint  was  sought  by  him  on  the  same  motion  ;  but  the 
questions  involved  in  that  regard  are  not  material  to  this  poiut.  His  affidavit,  so 
far  as  it  related  to  the  question  of  residence,  was  as  follows  : — 

"That  deponent  is  perfectly  solvent,  and  is,  and  has  been  for  the  last  twelve 
years,  a  merchant,  doing  a  regular  and  continuous  business  in  this  city,  and  for  the 
last  three  years,  April  next,  at  No.  28  B.  street,  and  is  the  senior  member  of  the 
firm  of  K.  M.  &  W.  in  this  city,  and  that  he  has  had  no  other  place  of  business : 
that  he  spends  his  time  during  the  regular  business  hours  of  the  day  at  his  business 
in  this  city,  having  not  only  his  capital  in  business  or  trade  invested  in  this  city, 
but  that  he  keeps  his  bank  account  here,  and  all  of  his  ordinary  business  transac- 
tions take  place  in  the  city  of  New  York,  and  that  he  is  a  tax-payer  in  said  city  : 
that  deponent's  family  reside  at  Newark,  in  the  State  of  New  Jersey,  and  depo- 
nent goes  to  and  from  said  residence  daily,  except  Sundays  :  that  deponent  verily 
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In  this  action,  which  was  brought  against  several  defendants,, 
the  plaintiff  obtained  an  attachment,  under  section  227  of  the 
Code,  against  the  property  of  the  defendant  Jason  H.  Bock- 
over,  upon  the  ground  that  he  was  a  non-resident. 

Upon  the  following  affidavit,  the  defendant  Bockover  ob- 
tained an  order  to  show  cause  why  the  attachment  "  should  not 
be  set  aside  and  vacated,  on  the  ground  that  said  defendant  is 
not  a  non-resident  within  the  meaning  of  the  statute." 

TITLE  OF  THE  CAUSE. 

Jason  H.  Bockover,  being  sworn,  says  that  he  is  one 
of  the  firm  of  B.,  B.,  H.  &  Co.,  of  said  city,  and  has  been  so 
since  the  formation  of  said  firm,  on  or  about  the  1st  day  of  Jan- 
uary, 1854:  that  during  said  time,  and  for  more  than  seven 
years  last  past,  deponent's  family  have  lived  in  Jersey  City,  in 
the  State  of  New  Jersey,  in  a  dwelling  rented  by  deponent  for 
that  purpose  :  that  deponent  owns  no  real  estate  in  said  State 
of  New  Jersey,  and  is  engaged  in  no  business  whatever  in  said 
State,  and  never  has  been :  that  he  selected  it  as  his  family 
residence  solely  on  account  of  its  convenient  access  to  the  busi- 
ness portion  of  New  York  city,  and  economy  in  living :  that 
during  the  whole  time  of  such  residence  in  Jersey  City  he  has 
been  engaged  in  business  in  New  York,  and  has  spent  the  whole 
of  every  business  day  in  New  York,  with  occasional  exceptions, 
in  case  of  sickness,  or  absence  upon  affairs  connected  with  his 
New  York  business. 

Deponent  further  says,  that  the  only  part  of  his  time  which 
he  has  spent  in  said  State  of  New  Jersey  has  been  nights  and 
Sundays,  with  occasional  exceptions  as  aforesaid  :  that  whatever 
property  deponent  has  during  that  time  been  possessed  of  has 
been  in  the  State  of  New  York,  and  all  his  working  capital  has 
been  invested  in  his  business  in  the  said  city  of  New  York : 

believes  that  the  plaintiff  caused  the  attachment  to  be  issued  herein  for  the  only 
purpose  of  annoying  this  deponent,  and  of  putting  him  to  expenses,  and  not  be- 
cause he  did  not  know  that  deponent  was  and  is  abundantly  able  to  pay  any  de- 
mand he  might  have  against  him,  or  that  he  had  not  property  within  the  juris- 
diction of  this  court  sufficient  to  satisfy  the  same. ' ' 

Pierson,  Hyde  &f  Jenks,  for  the  motion. 

E.  W.  Sf  G.  F.  Chester,  opposed. 

HOFFMAN,  J.,  held,  that  the  defendant  was  not  a  resident  of  this  8tate. 
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that  the  bank  account  of  the  linn  he  has  been  connected  with, 
and  his  individual  bank  account,  whenever  lie  has  kept  one, 
have  always  been  kept  in  said  city  of  New  York. 

Deponent  further  says,  that  during  the  whole  time  that  he  has 
been  a  member  of  said  firm  of  B.,  B.,  H.  &  Co.,  he  has  passed 
upon  an  average  eight  hours  of  every  business  day  at  the  store 
of  said  firm  at  Nos.  7  and  9  B.  street,  in  said  city,  and  process 
might  at  any  time  have  been  served  upon  him ;  and  that  the 
summons  and  complaint  in  this  action  was  served  upon  depo- 
nent personally,  upon  the  25th  of  February  instant,  the  day  be- 
fore the  attachment  in  this  action  was  issued  and  served  :  that 
said  service  was  made  at  said  store  of  defendants,  7  and  9  B. 
street,  New  York.  [SIGNATURE.] 

[JURAT.] 

The  motion  was  heard  at  special  term  before  Mr.  Justice 
Hoffman,  and  denied.  The  defendant  appealed. 

W.  Z.  Lamed,  for  the  defendant,  appellant. — I.  In  the  matter 
of  Alexander  Thompson  (1  Wend.,  43),  an  attachment  was  issued 
under  section  23  of  the  then  act  relative  to  absconding  and  ab- 
sent debtors  (1  Rev.  Laws,  157) ;  and  the  question  then  was, 
whether  Thompson  was  a  resident  of  this  State  within  the  mean- 
ing of  the  act.  It  was  there  held  that  domicil  merely  did  not 
constitute  residence  within  the  meaning  of  the  act.  That  the 
whereabouts  of  the  person,  not  his  family  or  dwelling,  the  in- 
tention of  remaining,  and  the  ability  to  serve  process  upon  him, 
were  the  considerations  upon  which  the  decision  of  the  question 
of  the  residence  of  the  party  under  the  statute  must  rest. 

In  Frost  a.  Brisbin  (19  Wend.,  11),  the  defendant's  wife  and 
child  remained  in  this  State  at  his  former  residence,  while  he 
went  to  Milwaukee,  as  he  swore,  without  any  intention  of 
making  that  place  his  permanent  residence,  unless  he  succeeded 
in  business.  He  was  held  to  be  a  non-resident  within  the  mean- 
ing of  the  act  to  abolish  imprisonment  for  debt  (Laws  of  1831) ; 
and  the  court  say:  "The  domicil  of  a  citizen  may  be  in  one 
State  and  his  actual  residence  in  another ;"  and  again  hold 
that  the  legal  import  of  the  word  residence  is  to  be  settled  by 
reference  to  the  object  of  the  statute  in  settling  the  rights  and 
remedies  of  debtor  and  creditor. 
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In  Haggart  a.  Morgan  (1  Seld.,  422),  in  the  Court  of  Appeals, 
the.  court  referred  to  the  two  preceding  cases,  and  approved 
them.  It  also  held  virtually  that  a  defendant  who  was  a  house- 
keeper in  the  city  of  New  York,  and  had  been  for  many  years, 
being  absent  for  a  length  of  time,  though  with  the  intention  of 
returning  as  soon  as  a  particular  piece  of  business  was  com- 
pleted, was  yet  a  non-resident  within  the  spirit  of  the  act.  The 
converse  of  the  proposition  established  by  these  cases  must  be 
true,  to  wit :  a  person,  though  having  his  domicil  in  another 
State,  but  his  business  and  his  business  residence  here,  who  can 
be  served  with  process  as  readily  as  one  who  never  goes  beyond 
its  limits,  is  a  resident  within  the  meaning,  spirit,  and  intent  of 
the  act. 

II.  The  Supreme  Court,  at  general  term,  in  this  district,  has 
decided,  in  Towner  a.  Church  (2  Abbotts'  Pr.  E.,  299),  this  pre- 
cise question. 

III.  If  there  can  be  a  case  in  which  a  person,  having  his 
domicil  in  another  State,  is  yet  entitled  to  be  considered  within 
the  meaning  and  spirit  of  section  227  of  the  Code  as  a  resident, 
and  entitled  to  exemption  from  attachment,  this  is  such  a  case. 

George  Bliss,  jr.)  for  the  plaintiff,  respondent. — I.  The  Legis- 
lature has  used  a  word,  " resident"  whose  meaning  is  clear  and 
well-defined  ;  and  it  must  be  presumed  have  used  it  in  its  ordi- 
nary and  accepted  signification.  1..  "Whatever  shades  of  differ- 
ence there  may  be  in  the  meaning  of  the  word  "  resident,"  as 
found  in  the  standard  dictionaries  and  decided  cases,  no  defini- 
tion of  that  word  can  be  found  in  any  of  them  which  would 
make  the  defendant  a  resident,  a.  The  ordinary  dictionaries  are 
uniform  in  their  definition  of  the  word.  (Webst.  Diet,  "resi- 
dent," "  reside  ;"  Johns.  Diet.,  "  resident.")  5.  The  law  diction- 
aries are  equally  precise  and  uniform.  (Spelm.,  "  residence  ;" 
Burr.  Law  Diet..  "  resident,"  "  residence  ;"  Bouv.  Law.  Diet., 
"  resident.")  c.  The  decided  cases  are,  so  far  as  the  present 
question  is  concerned,  equally  uniform.  They  vary  among  them- 
selves in  certain  respects,  but  not  in  holding  that  the  defendant 
is  "  not  a  resident."  (In  re  Fitzgerald,  2  Cai.,  137;  Roosevelt 
v.  Kellogg,  20  Johns.,  208  ;  Porter  v.  Miller,  3  Wend.,  229  ;  In 
re  Wrigley,  4  Wend.,  602  ;  S.  C.  on  appeal,  8  Wend.,  134 ;  Frost 
v.  Brisbin,  19  Wend.,  11  ;  Crawford  v.  "Wilson,  4  Barb.,  405; 
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Burrows  v.  Miller,  4  How.,  349  ;  Lee  v.  Stanley,  9  %Low.,  272  ; 
Bartlett  v.  New  York,  5  Sandf.,  44  ;  Isham  v.  Gibson,  1  Bratff. 
Surr.  7?.,  69,  80.)  So  also  in  other  States.  (Sears  v.  Boston, 
1  Mete.,  250 ;  Stratton  v.  Brigham,  2  Sneecl  (Tenn.),  420  ; 
United  States  v.  Penelope,  2  Pet.  Adm.,  450 ;  Spragins  v. 
Houghlin,  2  Scam.  (111.),  377,  396.)  2.  These  books  and  cases, 
with  the  definitions  they  contain,  were  most  of  them  before  the 
Legislature  when  the  Code  was  passed  ;  and  the  Legislature  is, 
therefore,  conclusively  presumed  to  have  used  the  word  "  resi- 
dent" in  the  sense  there  defined.  There  is  then  no  room  what- 
ever for  construction,  there  being  no  ambiguity  in  the  meaning 
of  the  word.  (Waller  v.  Harris,  20  Wend.,  555,  561,  per  Bron- 
son,  J. ;  Newell  v.  The  People,  3  Seld.,  97  ;  McCluskey  v.  Crom- 
well, 1  Kern.,  601 ;  Ford  v.  Babcock,  2  Sandf.,  527 ;  Sedgw. 
on  Statutory  Constr.,  295  ;  United  States  v.  Penelope,  2  Pet. 
Adm.,  450  ;  Fisher  v.  Blight,  2  Cranch,  358,  399.) 

II.  The  Legislature  wisely  used  the  word  "  resident."  both 
because  its  meaning  was  thus  carefully  defined,  and  because 
there  were  good  reasons  of  policy  for  the  distinction  it  draws. 

III.  The  decided  cases  in  this  State,  upon  this  and  similar 
statutes,  fall  naturally  into  two  classes.     1.  Tlrose  cases  in  which 
the  person  comes  here  from  abroad  and  remains  for  a  time,  but 
either  has  a  fixed  intention  not  to  settle  here,  or  has  no  definite 
intention  of  doing  so,  meaning  to  be  governed  by  circumstances. 
In  these  cases,  he  is,  at  the  time  the  question  arises,  actually 
within  the  State.     (In  re  Fitzgerald,  2  Cai.,  137 ;  In  re  Wrig- 
ley,  4  Wend.,  602  ;  S.  C.  on  appeal,  8  Wend.,  134  ;  Frost  v.  Bris- 
bin,  19  Wend.,  11 ;  Burrows  v.  Miller,  4  How.,  349.)     In  these 
cases  he  is  held  a  non-resident.     2.  Those  cases  where  a  person, 
originally  domiciled  and  resident  here,  has  left  the  State  for  a 
temporary  purpose — though  one  that  may  detain  him  for  years 
— yet  under  such  circumstances  as  show  that  he  retains  his  tech- 
nical domicil  here,  and  intends  to  return  here.     In  these  cases, 
he  is,  at  the  time  the  question  arises,  actually  out  of  the  State. 
(In  re  Thompson,  1  Wend.,  43  ;  Haggart  v.  Morgan,  4  Sand/., 
198 ;  S.  C.  on  appeal,  1  Seld.,  422.)     How  long  the  absence 
may  be,  and  under  what  circumstances,  we  need  not  here  in- 
quire.    But  see  Hurlburt  v.  Seely  (^Q!'How.  Pr.  P.,  507).     In 
these  cases  also  the  person  is  held  a  non-resident. 

IY.  Whether  we  consider  the  case  of  the  present  defendant 
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as  falling  within  the  first  or  the  second  of  these  classes,  or  as 
occupying  a  middle  ground,  he  is  equally  a  non-resident.  (Bur- 
rows v.  Miller,  4  How.  Pr.  J?.,  349  ;  Lee  v.  Stanley,  9  Sow. 
Pr.  R.,  272.) 

Y.  The  case  of  Towner  a.  Church  (2  Abbotts*  Pr.  R.,  299)  is 
not  a  binding  authority  in  this  court  (Ford  v.  Babcock,  2  Sand/., 
524) ;  and  even  if  we  grant  the  binding  force  of  that  decision,  it 
does  not  go  far  enough  to  cover  the  case  of  the  present  defend- 
ant, and  in  point  of  fact  is  interpreted  in  the  Supreme  Court  as 
not  covering  this  case.  Corlies  a.  McMurray,  Ms.  (First  Dis- 
trict, Special  Term),  decided  in  April  or  May,  1857,  by  Judge 
Mitchell.  It  presented  a  state  of  facts  entirely  on  all-fours  with 
the  present  case,  except  that  the  defendant  there,  just  prior  to 
stopping  payment,  had  removed  from  New  Jersey  to  New  York, 
leaving,  however,  his  furniture  in  New  Jersey.  Judge  Mitchell 
held  him  a  non-resident. 

VI.  There  are  various  other  existing  statutes,  in  which  the 
same  language,  substantially,  is  used  as  in  the  Code,  and  in  none 
of  them  is  any  such  construction  of  the  word  "  resident"  ever 
contended  for.  Such  are — 1.  The  Judiciary  Act.  2.  The  stat- 
ute requiring  a  non-resident  plaintiff  to  give  security  for  costs. 
3.  The  laws  as  to  taxation,  particularly  that  of  1855  (chap,  37), 
imposing  a  tax  upon  persons  like  the  defendant,  under  the  desig- 
nation of  "  not  residents  of  the  State."  4.  The  provisions  of 
the  Code  requiring  a  debtor  in  supplementary  proceedings  to 
be  examined  only  in  the  county  where  he  resides,  which  is  held 
to  preclude  the  examination  of  a  resident  of  New  Jersey.  5. 
Statutes  requiring  residence  to  give  jurisdiction.  (See  Clason 
v.  Cooley,  5  Sandf.,  460.) 

WOODRUFF,  J.,  announced  the  opinion  of  the  court,  that  the 
defendant  Bockover  was  not  a  resident  of  the  State  of  New  York 
within  the  meaning  of  the  provisions  of  the  Code  respecting 
attachments ;  and  that  the  order  appealed  from  must  be  af- 
firmed.* 

*  No  written  opinion  was  rendered. 
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COOPER  a.  KINNEY. 

New  York  Common  Pleas ;  General  Term,  January,  1858. 
FORM  or  SUMMONS. — AMENDMENT  IN  JUSTICES'  COURTS. 

The  Marine  Court  of  the  city  of  New  York,  and  Justices'  Courts,  have  power,  in 
actions  where  the  defendant  appears,  to  allow  the  plaintiff  to  amend  his  sum- 
mons on  the  return  day,  changing  the  character  of  the  action  from  one  on  con- 
tract to  one  for  a  tort. 

Appeal  from  a  judgment  of  the  Marine  Court  of  the  city  of 
New  York. 

The  facts  appear  in  the  opinion. 

BY  THE  COURT. — HILTON,  J. — This  action  was  commenced  by 
the  issuing  of  a  summons,  requiring  the  defendants  to  answer  to 
"  a  complaint  for  a  money  demand  upon  contract." 

On  the  return  of  the  summons  the  parties  appeared,  and  the 
plaintiffs  then  applied  to  the  court  for  leave  to  amend  the 
summons  by  striking  out  the  words  "  a  money  demand  on 
contract,"  and  inserting,  in  lieu  thereof,  "  injury  to  personal 
property,"  and  thus  change  the  character  of  the  action  from 
contract  to  tort. 

The  court  permitted  the  amendment,  and  the  defendants  ex- 
cepted  "  on  the  ground  that  the  court  had  no  power  to  amend 
process  after  it  had  once  issued." 

Every  court  has  power  to  amend  its  process  and  proceedings 
(2  Rev.  Stats.,  424,  §  1),  and  courts  of  record  have  this  power 
not  only  conferred  upon  them  by  express  enactment  (Code, 
§  173),  but  are  required  "  to  disregard  any  error  or  defect  in 
the  pleadings  or  proceedings  which  shall  not  aifect  the  substan- 
tial rights  of  the  adverse  party."  (Code,  §  176.) 

This  being  the  rule  in  courts  where  formerly  adherence  to 
strict  form  has  often  been  deemed  essential,  there  certainly 
exists  no  reason  for  the  application  of  a  more  stringent  rule  than 
has  heretofore  prevailed  upon  this  subject  in  justices'  and  other 
inferior  courts. 
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It  has  always  been  their  duty  to  allow  such  amendments  as 
will  promote  substantial  justice  between  the  parties  ;  and  in  this 
case  the  court  having  jurisdiction  of  the  parties  to,  and  subject- 
matter  of,  the  action,  permitting  the  amendment  was  an  act  of 
discretion  which  will  not  be  reviewed  by  this  court.  (Code, 
§  336;  Colvin  v.  Corwin,  15  Wend.,  557;  Fulton  v.  Heaton, 
1  Barl.,  S.G.,  552 ;  Brace  v.  Benson,  10  Wend.,  213.) 

The  complaint  was  for  damages  for  the  carelessness  and  negli- 
gence of  the  defendants,  in  over-driving  a  bay  mare  of  the  plain- 
tiffs, hired  of  them  by  the  defendants,  February  3d,  1856.  The 
answer  was  a  general  denial. 

Evidence  respecting  the  hiring,  carelessness,  and  damage  was 
introduced  by  each  party,  and  the  jury  determined  against  the 
defendants  on  all  the  issues  thus  presented,  and  found  a  verdict 
in  favor  of  the  plaintiffs  for  $400. 

The  whole  case  seems  to  have  been  fairly  presented  to  the 
jury ;  and  so  far  from  their  finding  being  against  the  weight  of 
evidence,  as  claimed  by  the  defendants,  appears  to  be  fully 
warranted  by  it. 

The  joint  hiring  by  the  defendants,  their  carelessness,  and  the 
damage  resulting  therefrom,  being  established  by  the  verdict,  it 
is  unnecessary  to  examine  the  questions  of  law  presented  on  the 
argument. 

Judgment  affirmed,  with  costs. 


THOMPSON  a.  STRYKER. 

City  Court  of  Brooklyn,  April,  1858. 

DOUBLE  COSTS. 

. 

Under  the  Code,  a  defendant,  sued  for  acts  done  by  him  as  a  public  officer,  and 
succeeding  in  his  defence,  is  not  entitled  to  double  costs 

Motion  for  readjustment  of  costs. 

The  defendant,  who  was  a  sheriff  of  the  county  of  Kings,  was 
sued  in  this  action  for  acts  done  by  him  in  his  official  capacity. 
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He  succeeded  in  his  defence,  and  recovered  judgment  against 
the  plaintift'  for  costs,  in  adjusting  which  the  clerk  allowed 
double  costs,  as  under  the  Revised  Statutes. 
The  plaintiff  now  moved  for  a  readjustment. 

Waring  &  Sidell,  for  the  motion. 
Dikeman  &  Pray,  opposed. 

CULVER,  J. — The  main  question  presented  on  this  motion  is, 
whether  under  the  Code  a  defendant  sued  for  acts  done  by  him 
as  a  public  officer,  and  succeeding  in  his  defence,  is  entitled  to 
double  costs.  By  the  Revised  Statutes  (2  Rev.  /Stats.,  4th  ed., 
820)  such  a  defendant  was  entitled  to  double  costs.  Has  the 
Code  suspended  the  provisions  of  the  Revised  Statutes? 

The  decisions  are  conflicting.  The  Supreme  Court,  at  special 
and  at  general  terms,  has  both  granted  and  denied  such  costs. 
Justice  Parker  in  the  third,  Willard  and  Cady  in  the  fourth,  the 
general  term  in  the  eighth  district,  together  with  the  Common 
Pleas,  New  York,  have  held  that  the  Code  had  superseded  the 
Revised  Statutes.  (See  4  How.  Pr.  R.,  239 ;  3  Code  R.,  224 ; 
1  11.,  224 ;  1  Code  R.,  N.  S.,  401,  131,  234 ;  9  How.  Pr.  R., 
375  ;  5  II.,  253 ;  6  lb.,  242.) 

On  the  other  hand,  Justice  Sill  of  the  eighth,  Welles  of  the 
seventh,  Mason  of  the  sixth,  Hand  of  the  fourth,  Dean  of  the 
second,  together  with  a  majority  of  the  general  term  in  the 
fourth  district,  have  held  the  contrary  doctrine.  (See  4  How. 
Pr.  R.,  263,  283;  6  11.,  45;  9  lb.,  465;  7  lb.,  55;  8  Ib., 
526.) 

I  am  not  aware  that  this  question  has  been  distinctly  presented 
to  this  court  since  I  have  been  connected  with  it,  or  that  it  had 
been  passed  upon  by  my  predecessor. 

I  feel  warranted,  therefore,  in  examining  the  question  irre- 
spective of  the  conflicting  decisions,  and  putting  my  own  con- 
struction upon  the  provisions  of  the  Code. 

Section  303  repeals  all  statutes  establishing  or  regulating  the 
costs  or  fees  of  attorneys,  counsellors,  and  solicitors  in  civil  ac- 
tions. Had  the  codifiers  stopped  here,  there  might  well  have 
existed  a  doubt  whether  any  thing  was  affected  by  that  provi- 
sion, except  costs  and  fees  of  attorneys ;  but  the  section  contains 
another  provision  applicable  to  every  prevailing  party  ;  it  is  in 
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these  words :  "  But  there  may  be  allowed  to  the  prevailing  party 
upon  the  judgment  certain  sums  by  way  of  indemnity  for  his 
expenses  in  the  action,  which  allowances  are  in  this  act  termed 
costs" 

Allowed  to  the  prevailing  party,  whether  that  party  be 
sheriff,  constable,  magistrate,  or  a  private  individual.  Is  there 
any  exception  ?  Is  it  restricted  to  the  prevailing  party,  in  case 
such  party  be  a  private  individual,  or  in  case  such  party  be  not 
a  public  officer?  No  such  exception  or  distinction  is  contained 
in  the  Code,  and  I  concur  fully  with  justices  Parker  and  Wil- 
lard,  "  that  it  was  clearly  the  intent  of  the  Legislature  to  repeal 
the  whole  title  of  the  Revised  Statutes  establishing  and  regu- 
lating costs  and  fees."  The  section  allowing  double  costs  was  a 
part  of  that  title. 

The  Legislature  intended,  beyond  question,  to  provide  a  new 
measure  of  indemnity  to  every  prevailing  party ;  that  indemnity 
is  called  "  costs."  The  Code,  and  that  alone,  assumes  to  pre- 
scribe and  regulate  those  costs ;  the  Court  of  Appeals  (3  Seld., 
465)  say,  "  The  Code  of  procedure  hae  established  rules  regu- 
lating costs,  which  supersede  all  former  rules  (statutes)  upon  the 
subject."  That  court,  like  the  Code  itself,  makes  no  exception 
as  to  suits  against  public  officers. 

The  authorities  holding  a  contrary  doctrine  all  admit  that  the 
provisions  of  the  Revised  Statutes  giving  double  costs  can  only 
be  considered  as  yet  in  force  by  or  through  the  silence  of  the 
Code.  But  with  such  full,  sweeping,  and  comprehensive  lan- 
guage as  is  contained  in  the  section  of  the  Code  referred  to,  is 
it  safe  to  infer  an  exception  from  its  mere  silence  ?  Apply  this 
to  the  case  of  pleading  in  favor  of  public  officers  under  the  former 
statute,  entitled  "  An  act  for  more  easy  pleading  in  certain  suits." 
A  defendant,  sued  for  acts  done  as  a  public  officer,  was  allowed 
to  plead  the  general  issue,  and  under  that  plea  to  give  the  special 
matter  in  evidence  with  the  like  effect  as  if  it  had  been  specially 
pleaded  or  given  notice  of.  This  act  was  for  the  special  benefit 
of  public  officers. 

Now  when  the  Code  swept  away  the  old  system  of  pleading, 
and  substituted  a  new  one  in  its  place,  it  made  no  exceptions  in 
favor  of  "  easy  pleading"  by  public  officers ;  and  because  it 
made  no  such  exception,  the  courts  have  never  hesitated  to  treat 
the  former  system  of  "  easy  pleading"  as  superseded  by  the  Code. 
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In  other  words,  the  courts  infer  nothing  from  the  silence  of  the 
Code  as  to  that  specific  form  of  pleading,  but  allow  the  broad 
language  of  its  provisions  full  force  and  effect.  It  is  conceded, 
we  have  no  system  of  "  easy  pleading"  in  favor  of  public  officers 
under  the  Code,  and  that,  too,  mainly  for  the  reason  that  they 
needed  no  such  exception,  the  Code  itself  being  supposed  to  be 
a  system  of  easy  pleading,  and  adapted  to  the  comprehension  of 
a  man  of  ordinary  understanding.  This  provision  of  the  old  law 
for  the  more  "  easy  pleading"  was  originally  in  the  same  section 
witlr  that  allowing  double  costs  to  public  officers,  and  I  cannot 
entertain  a  reasonable  doubt  that  the  broad  language  of  the 
Code,  both  as  to  costs  and  pleadings,  was  intended  to  change 
the  law  as  to  both. 

Costs  were  not  allowed  at  common  law,  and  all  statutes  by 
which  they  are  granted  must  be  construed  strictly;  they  are  in 
the  nature  of  a  penalty.  It  would  be  strange,  indeed,  if  single 
costs  were  abolished,  and  double  costs  suffered  to  remain.  Single 
costs  are  the  unit  by  which  the  increased  allowance  is  computed. 
The  destruction  of  the  unit  involves  the  destruction  of  its  multi- 
plier and  parts.  (6  How.  Pr.  It.,  172-174.) 

The  twenty-five  dollars  allowed  by  the  clerk  as  double  costs 
must  be  stricken  from  the  bill. 

The  cause  having  been  reached  on  the  January  calendar, 
and  postponed  to  a  later  day,  if  not  at  the  request,  yet  on 
the  consent  of  the  counsel  for  the  defendant  Stryker,  he  is 
not  entitled  to  the  ten  dollars  for  that  term.  Section  307  of 
the  Code,  subdivision  8,  is  peremptory  on  this  point,  and  its 
provisions  cannot  be  evaded.  Ten  dollars  term  fee  must  be 
taken  from  the  bill. 

With  these  corrections,  let  the  bill  of  costs  stand  adjusted  at 
$43.16.  No  costs  on  this  motion  to  either  party  as  against  the 
other. 
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CASE  OF  THE  EMPIRE  CITY 


Supreme  Court,  First  District  ;  Special  Term,  September,          / 


Again,  General  Term,  May  1858. 

INSOLVENT  BANK.  —  SPECIAL  PROCEEDINGS.  —  STATUTORY  CON- 
STRUCTION. 

In  the  act  of  1849  (Laws  0/1849,  ch.  226),  relative  to  closing  up  the  affairs  of  an 
insolvent  bank,  the  provision  prescribing  the  time  within  which  the  referee  is 
to  make  the  apportionment,  is  directory  only,  and  therefore  an  apportionment 
made  after  the  time  prescribed,  iu  pursuance  of  extensions  of  the  time  ordered 
by  the  court,  is  not  invalid.* 

In  proceedings  under  the  act  of  1849,  to  enforce  the  personal  liability  of  stock- 
holders, a  stockholder,  who  is  also  a  creditor,  cannot  offset  his  claim  against  his 
assessment  as  a  stockholder. 

The  person  who  was  liable  as  a  stockholder  is  the  one  in  whose  name  the  stock 
stands  on  the  books  of  the  bank,  although  in  fact  it  belonged  to  another  person. 

It  is  not  necessary  to  inquire  who  were  stockholders  when  the  debts  were  con- 
tracted. Those  stockholders  are  liable  who  were  such  when  the  bank  failed, 
whether  they  were  so  or  not  when  the  debts  were  contracted. 

A  want  of  particularity  in  respect  to  certain  debts  of  the  bank,  in  the  accouut  pre- 
sented by  the  receiver  and  referred  to  the  referee,  or  the  omission  of  the  resi- 
dence of  some  of  the  stockholders  in  the  list  of  stockholders,  does  not  affect  the 
jurisdiction  of  the  court  over  the  proceedings  on  the  referee's  report  based  on 
that  account,  nor  is  any  one  not  directly  affected  by  such  defect  entitled  to  object. 

It  is  not  necessary  that  the  receiver  should,  before  making  his  report,  distribute 
all  the  moneys  in  his  hands  among  the  creditors. 

It  is  not  a  ground  of  exception  to  the  report,  that  the  referee  has  counted  as  debts 
certain  claims  which  the  receiver  is  resisting  by  litigation. 

Stock  of  the  insolvent  bank  held  by  an  individual  in  trust  for  the  bank,  was  not 
thereby  extinguished,  but  is  valid  in  the  hands  of  the  trustee,  and  he  is  liable 
as  a  stockholder  to  be  apportioned  therefor. 

A  stockholder  cannot  resist  apportionment  on  the  ground  that  he  became  such  by 
an  illegal  contract,  or  that  he  was  induced  to  become  such  by  fraud  of  the  di- 
rectors. 

The  act  of  1849  is  not  unconstitutional. 

*  Pending  the  proceedings  in  this  case,  and  after  the  time  prescribed  by  the 
statute  had  been  exceeded,  some  of  the  stockholders  moved  for  a  perpetual  stay 
of  proceedings,  upon  the  ground  that  the  delay,  which  had  been  allowed  beyond 
the  time  prescribed  by  the  statute,  operated  to  deprive  the  court  of  jurisdiction. 
See  the  motion  reported,  4  Ante,  118.  It  was  there  held  that  the  statute  was  im- 
perative, and  that  the  delay  did  so  operate  ;  and  the  motion  was  granted.  The 
receiver  appealed  to  the  general  term,  where  the  order  was  reversed  by  consent, 
the  court  not  passing  at  all  upon  the  question. 
VOL.  VL—  25 


386  ABBOTTS'  PRACTICE  REPORTS. 

Case  of  the  Empire  City  Bank. 

In  proceedings  under  it,  it  is  not  necessary  that  the  referee  should  ascertain  pre- 
liminarily whether  the  officers  were  not  liable  under  the  act  of  1852  (Laws  of 
1852,  ch.  71,  §  4). 

In  proceedings  under  the  act  of  1849  to  enforce  the  personal  liability  of  stock- 
holders in  an  insolvent  bank,  upon  appeal  from  the  judgment  of  the  special  term 
confirming  the  referee's  report  of  apportionment,  it  was  objected  that  it  did  not 
affirmatively  appear  in  the  proceedings  that  the  bank  was  an  association  or  cor- 
poration, "  issuing  bank  notes  to  circulate  as  money." 

Held,  that  the  objection  was  well  taken,  and  the  judgment  must  be  reversed. 
That  fact  must  affirmatively  appear  in  order  to  confer  jurisdiction  on  the  court. 

Such  proceedings  being  special  and  summary,  and  in  derogation  of  the  common 
law,  the  statute  must  be  strictly  complied  with.* 

September,  1857.  Order  to  show  cause  why  the  report  of  the 
referee,  in  proceedings  to  close  up  an  insolvent  bank,  apportion- 
ing its  debts  among  its  stockholders,  should  not  be  confirmed. 

The  Empire  City  Bank  \vas  organized  under  the  general 
banking  law,  in  January,  1852,  and  located  in  the  city  of  New 
York. 

In  December,  1854,  it  suspended  payment,  and  several  peti- 
tions were  presented  to  Mr.  Justice  Roosevelt,  on  behalf  of  its 
creditors,  praying  that  a  receiver  might  be  appointed,  and  its 
debts  be  apportioned  among  its  stockholders,  pursuant  to  the 
"  Act  to  enforce  the  responsibility  of  stockholders  in  certain 

°  CASE  OF  THE  WESTCHESTER  IRON  COMPANY  (Supreme  Court,  Second  District ;  At 
Chambers,  1856). — Henry  Dubois  and  others,  trustees  of  this  company,  presented 
their  petition  for  the  dissolution  of  the  company,  under  the  provisions  of  the  Re- 
vised Statutes  (2  Rev.  Stats.,  467,  §  59). 

The  facts  appear  sufficiently  in  the  opinion. 

BIRDSEYE,  J. — The  application  does  not  conform  to  the  statute  in  the  following 
particulars  : — It  does  not  contain  any  statement  of  the  books,  vouchers,  and  se- 
curities relating  to  the  estate  of  the  corporation.  (2  Rev.  Stats.,  467,  §  59,  subd.  1.) 
It  contains  no  statement  of  the  encumbrances  on  the  property  of  the  corporation. 
(/&.,  subd.  3.)  It  does  not  state  the  nature  of  the  debt  or  demand  due  the  sev- 
eral creditors,  and  the  true  cause  and  consideration  of  such  indebtedness  in  each 
case. 

I  think  it  should  also  be  stated  that  the  stock  not  stated  to  be  issued  to  the 
stockholders  named,  is  still  owned  by  or  in  the  possession  of  the  corporation  ;  or 
at  least  that  it  has  not  been  issued. 

I  am  also  of  opinion  that  the  inventory  of  the  estate  is  not  such  as  the  statute 
intends.  The  property  ought  to  be  identified, — to  be  so  fully  described,  as,  if  it 
be  lands,  by  metes  and  bounds,  or  by  references  to  conveyances  or  otherwise,  that 
the  receiver  may  be  enabled  to  take  possession  of  the  property.  Such  an  inven- 
tory, and  a  full  statement  of  the  books,  vouchers,  and  securities  relating  to  the 
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banking  corporations  and  associations,  as  prescribed  by  the  con- 
stitution, and  to  provide  for  the  prompt  payment  of  demands 
against  such  corporations  and  associations,"  passed  April  5, 1849. 

These  petitions  stated  that  the  bank  was  an  association  organ- 
ized under  the  general  banking  law,  but  did  not  state  that  it 
issued  notes  for  circulation,  under  section  7  of  article  8  of  the 
constitution,  which  declares  that  "the  stockholders  in  every 
corporation  and  joint  stock  association  for  banking  purposes, 
issuing  bank  notes,  or  any  kind  of  paper  credits,  to  circulate  as 
money,  after  January  1,  1850,  shall  be  individually  responsible, 
to  the  amount  of  their  respective  shares  in  any  such  corporation 
or  association,  for  all  its  debts  and  liabilities  contracted  after  said 
1st  day  of  January,  1850." 

Such  proceedings  were  had?  before  Mr.  Justice  Roosevelt 
that,  on  January  29,  1855,  he  granted  an  order  that  the  bank 
was  insolvent,  and  appointed  the  United  States  Trust  Company 
its  receiver. 

On  July  28,  1855,  the  receiver  made  its  report,  that  it  had 
received  the  sum  of  $38,118.15  from  the  assets  of  the  bank,  and 
had  incurred  expenses  to  the  amount  of  $3,646.23  ;  that  it  had 
declared  and  paid  a  dividend  of  $13,818.63  among  the  creditors 
of  the  bank,  and  retained  in  its  hands  $19,353.10  for  certain 
preferred  debts ;  that  the  unpaid  liabilities  of  the  bank  were 
then  $140,889.81,  setting  forth  particularly  the  names  of  the 
creditors,  and  the  amounts  due  to  each,  in  which  was  one  item — 
"  Not  allowed,  and  may  be  litigated,  $59,851.40."  And  the 
receiver  also  annexed  to  its  report  a  list  of  all  persons  who,  since 
the  organization  of  the  bank,  had  been  stockholders  thereof,  with 
the  amount  of  stock  held  by  each. 

On  August  14,  1855,  such  report  was  referred  to  Stephen 
Cambreleng,  with  directions  for  him  to  apportion  the  said 

property,  will  be  required,  in  order  to  put  it  in  the  power  of  the  receiver  to  be 
certain  that  he  has  received  all  the  property,  and  to  bring  such  actions,  or  take 
such  other  steps,  as  may  be  necessary  to  pay  the  liabilities  of  the  company. 

As  the  principal  office  for  managing  the  affairs  and  business  of  the  company  is, 
by  the  articles  of  association,  declared  to  be  in  the  city  and  county  of  New  York, 
though  several  other  places  in  different  counties  are  named  where  the  operations 
of  the  company  are  to  be  carried  on,  the  notice  of  the  order  should  be  published, 
and  the  hearing  before  the  referee  should  be  had,  in  New  York. 

The  petitioners  may  withdraw  their  application  for  the  purpose  of  conforming 
it,  in  the  particulars  above  stated,  to  the  statute. 
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debts  of  the  bank  among  its  stockholders,  pursuant  to  said 
statute. 

Section  18  of  the  statute  requires  the  referee  to  make  his  re- 
port of  such  apportionment  at  the  first  special  term  of  the  court, 
after  the  expiration  of  six  weeks  from  the  time  of  his  appoint- 
ment, with  power  to  the  court  to  grant  an  extension  of  such 
time  not  exceeding  ninety  days. 

And  section  23  of  the  act  declares  that  no  apportionment  shall 
be  delayed  or  suspended  by  reason  of  any  litigation  or  contro- 
versy, unless  expressly  ordered  by  the  court,  and  such  delay 
shall  in  no  case  exceed  one  year. 

On  October  29,  1855,  on  the  application  of  two  of  the  stock- 
holders, and  against  the  opposition  of  the  receiver,  an  order  \vas 
granted  by  the  special  term,  suspending  the  apportionment  for 
six  months  from  that  date ;  and  on  April  28,  1856,  on  the  same 
petition,  a  further  extension  of  six  months  was  granted — thus 
delaying  the  apportionment  till  October  29,  1856. 

On  December  16,  1856,  the  referee  presented  a  petition  to 
Mr.  Justice  Roosevelt  for  further  delay,  and  an  order  was  grant- 
ed extending  the  time  for  making  such  apportionment  ninety 
days  from  that  date,  or  until  March  15,  1857. 

On  March  4-,  1857,  the  referee  made  his  report  of  the  appor- 
tionment of  the  debts  of  the  bank  among  one  hundred  and 
twenty-six  stockholders. 

To  his  report,  sundry  of  the  stockholders,  as  well  as  the  re- 
ceiver, filed  exceptions.  Those  which  are  desirable  to  the  un- 
derstanding of  the  question  passed  on,  were,  in  substance,  as 
follows : — 

Exceptions  by  JONATHAN  PURDY,  and  eight  others,  to  the 
referee's  report  of  apportionment  of  debts,  and  objections  to  the 
confirmation  of  said  report. 

I.  That  the  report  was  not  made  within  the  time  required  by 
the  statute,  and  the  proceedings  are  therefore  coram  nonjudice, 
and  void. 

II.  That  the  referee  overruled  such  an  objection  duly  made, 
and  proceeded,  notwithstanding  such  objection. 

III.  That  the  referee  allowed  as  valid  debts,  various  sums 
which  were  not  valid  and  subsisting  liabilities  of  said  bank — 
(specifying  them). 
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IY.  That  the  account  of  the  debts  remaining  unsatisfied  after 
the  dividend  of  the  receiver,  rendered  by  the  receiver  to  this 
court,  and  by  this  court  referred  to  said  referee  for  the  purpose 
of  making  such  apportionment,  did  not  in  all  instances  contain 
a  particular  account  of  said  debts  and  liabilities,  as  required  by 
saiq!  statute. 

Y.  That  apportionment  was  made  upon  stock  which  had  been 
purchased  for  said  bank  by  its  funds,  and  was  held  by  indi- 
viduals in  trust  for  said  bank,  which  said  stock  was  thereby  ex- 
tinguished ;  namely,  "  E.  F.  Purdy,  trustee  for  the  bank,"  $1,275, 
and  others. 

YI.  That  the  list  and  statement  of  the  stockholders  of  said 
bank  reported  by  the  receiver  did  not  contain  the  residence  of 
each  stockholder,  as  far  as  the  same  could  be  ascertained. 

YII.  That  said  referee  allowed  and  regarded  as  debts  and 
liabilities  of  said  bank,  certain  certificates  of  deposit  issued  and 
signed  by  its  officers,  and  certain  checks  on  said  bank  certified 
by  its  officers,  which  were  executed  and  delivered  to  agents  to 
raise  money  on  for  said  bank,  but  which  were  never  used  for 
said  purpose,  and  were  never  valid  debts  or  liabilities. 

YIII.  That  said  referee  has  made  various  erroneous  appor- 
tionments in  respect  to  the  individuals  apportioned,  and  to  the 
amount  of  stock  adjudged,  and  proven  to  be  owned  by  each — 
(specifying  them). 

IX.  That  the  said  receiver  did  not,  before  making  the  report 
to  this  court,  .as  required  by  statute,  on  the  13th  day  of  August, 
1855,  divide  and  pay  the  moneys  then  in  his  hands,  as  such  re- 
ceiver, to  and  among  the  creditors  of  the  said  bank,  but,  con- 
trary to  the  statute,  retained  a  large  sum — to  wit,  the  sum  of 
$19,353.10 — which  was  not  divided  among  and  paid  to  said 
creditors,  as  by  law  was  right  and  proper. 

X.  That  the  said  Jonathan  Purdy  was,  and  is,  a  creditor  of 
the  bank,  and  entitled  to  be  paid  out  of  the  assets,  and  ought, 
therefore,  to  have  his  claim  offset  and  allowed  against  the  ap- 
portionment made  against  him  as  a  stockholder. 

XL  That  the  referee  has  apportioned  among  the  shareholders 
a  larger  amount  of  money  than  the  whole  amount  of  debts  and 
liabilities  of  said  bank,  as  reported  by  the  receiver. 

XII.  That  the  referee  has  apportioned  the  debts  and  liabilities 
among  11,435-2  shares  of  the  capital  stock  of  said  bank,  whereas 
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the  whole  number  of  shares  outstanding  at  the  time  of  the  failure 
was  16,000,  all  of  which  -was  liable  to  such  apportionment. 

XIII.  That  from  the  report  of  the  referee,  it  appears  that  the 
residences  of  the  following  named  stockholders  were  ascertained 
to  be  in  the  city  and  county  of  New  York,  yet  notice  of  the 
appointment  and  proceedings  of  said  referee,  as  required  by 
statute,  was  not  served  on  said  persons,  either  personally  or  by 
leaving  a  copy  thereof  at  the  residence  of  said  stockholders,  with 
some  person  of  suitable  age — (naming  them). 

XIV.  That  sundry  persons  who  were  stockholders  of  said 
bank,  and  liable  as  such,  under  the  statute,  to  an  apportionment 
for  its  debts,  have  not  been  apportioned  at  all  by  the  referee. 

XV.  That  b}T  the  statute,  persons  who  were  stockholders  at 
the  time  of  contracting  of  any  debt  or  liability  by  the  bank,  are 
the  persons  who  are  liable  to  an  apportionment  for  the  pa}Tment 
of  the  same.     Whereas  the  referee  has  made  his  apportionment 
among  those  who  were  stockholders  at  the  time  the  bank  became 
insolvent,  and  without  any  reference  to  or  inquiry  respecting 
the  time  when  the  debts  were  contracted. 

XVI.  That  the  referee  has  exempted  from  the  apportionment 
sundry  persons  who  were  holders  of  stock,  on  the  ground  that 
they  were  holders  only  on  hypothecation ;  but  he  has  not  in- 
quired whether  the  stock  was  not  forfeited  to  the  holder  by  the 
non-payment  of  the  debt  secured. 

XVII.  That  the  referee  has  apportioned  in  some  instances  to 
the  wrong  person  as  the  holder  thereof. 

XVIII.  That  the  referee  has  apportioned  in  some  instances 
on  pei-sons  who  were  not  stockholders. 

Exceptions  of  J.  CONNER,  and  seven  others 

I.  The  act  of  April  5,  1849,  is  in  violation  of  article  1,  section 
10,  of  the  constitution  of  the  United  States. 

II.  And  of  article  1  of  the  constitution  of  our  State  of  1846. 

III.  And  of  article  8,  section  3,  of  the  constitution. 

IV.  It  is  not  in  accordance  with  article  8,  section  T,  of  the 
constitution. 

The  remaining  exceptions  of  these  parties  were  involved  in 
these,  or  raised  by  the  exceptions  of  Jonathan  Purdy,  supra,  or 
are  fully  stated  in  the  opinion  of  Mr.  Justice  Mitchell. 
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Exceptions  by  the  receiver  of  the  Empire  City  Bank  to  so 
much  of  the  report  of  Stephen  Cambreleng,  Esq.,  referee,  as 
omits  to  charge  the  Chatham  Bank  as  holders  of  40  shares  of 
the  stock  of  the  Empire  City  Bank,  and  to  apportion  to  such 
bank  its  proportionate  share  of  the  debts  and  liabilities  of  the 
Empire  City  Bank. 

I.  Elias  G.  Drake,  president  of  the  Chatham  Bank,  appears, 
by  the  books  of  the  said  bank,  to  have  been  the  holder  of  40 
shares  of  the  said  Empire  City  Bank,  at  the  date  of  the  default 
in  payment  of  debts  made  by  the  said  bank. 

II.  The  said  40  shares  of  stock  were  transferred  to  the  said 
Elias  G.  Drake,  president  of  the  said  Chatham.  Bank,  as  such 
president,  for  the  benefit  of  such  Chatham  Bank ;  and  the  name 
of  the  said  Elias  G.  Drake,  president  of  the  Chatham  Bank, 
was  entered  on  the  books  of  the  Empire  City  Bank,  open  to 
public  inspection,  by  and  with  the  assent  of  the  Chatham  Bank. 

III.  The  Chatham  Bank  is  liable  to  the  creditors  of  the  Em- 
pire City  Bank  for  its  proportionate  share  of  the  debts  and  lia- 
bilities of  the  said  Empire  City  Bank. 

IY.  The  Chatham  Bank  should  be  charged  in  the  apportion- 
ment, as  holders  of  40  shares  of  the  stock,  and  should  be  as- 
sessed for  its  proportionate  share  of  the  liabilities  of  the  Empire 
City  Bank. 

The  same  exceptions  were  filed  by  the  receiver  in  several 
other  instances  where  the  referee  had  made  the  apportionment 
on  the  legal  instead  of  the  equitable  holder  of  the  stock. 

Exceptions  by  E.  F.  PDRDY,  trustee. 

E.  F.  Purdy  was  represented  on  the  books  of  the  Empire 
City  Bank  as  the  holder  of  51  shares  as  trustee  for  said  bank ; 
and  he  objected  to  any  assessments  being  made  upon  him  in 
respect  to  said  stock  thus  held  by  him  as  trustee  ;  because, 

I.  It  was  unlawful  to  have  said  stock  held  by  him  as  such 
trustee,  and  the  transfer  thereof  to  him  was  utterly  void. 

II.  The  stock  was  in  fact  owned  by  the  said  bank,  said  bank 
being  the  equitable  owner  thereof,  although  it  appeared  on  the 
books  of  said  bank  as  belonging  to  said  Purdy. 

III.  By  transfer  to  Purdy,  as  trustee  for  the  bank,  the  stock 
was  extinguished. 
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Exceptions  by  ISAAC  O.  BARKER,  and  two  others. 

I.  Because  the  referee  did  not  report  to  the  justice  of  this 
court,  holding  the  first  special  term  in  said  city  and  county  of 
New  York  after  his  appointment,  the  apportionment  of  the  debts 
and  liabilities  of  said  bank  among  the  stockholders,  with  the 
proofs  taken  by  him,  according  to  the  act  under  which  the  pro- 
ceedings herein  have  been  taken. 

II.  That  said  referee  has  not  made  such  report  at  any  special 
term  of  said  court,  held  in  said  county,  to  any  justice  thereof, 
since  his  appointment. 

III.  That  time,  exceeding  ninety  days,  in   addition  to  six 
weeks  after  the  appointment  of  said  referee,  has  been  granted, 
to  enable  said  referee  to  complete  the  apportionment  directed, 
or  to  take  further  proof  in  reference  to  the  same,  contrary  to,  and 
in  violation  of,  said  act. 

IY.  That  the  proceedings  before  said  referee,  under  the  order 
appointing  him,  have  been  delayed,  and  time  granted  for  ma- 
king the  apportionment  and  taking  proofs  in  said  order  men- 
tioned, for  one  year,  contrary  to  said  act. 

Y.  That  by  reason  of  irregularities  in  said  proceedings,  and 
violations  of  the  act  aforesaid,  jurisdiction  therein  has  been  lost, 
and  said  proceedings  are  invalid  and  void. 

The  exceptions  to  the  referee's  report,  and  an  order  to  show 
why  the  report  should  not  be  confirmed,  were  heard  at  a  special 
term  before  Mr.  Justice  Mitchejl. 

J.  M.  Mason,  for  the  receiver. 

J.  D.  (&  T.  D.  Sherwood  and  John  W.  Edmonds,  for  Purdy 
and  others.  P.  Y.  Cutler,  for  Poillon.  G.  Clark,  for  Harris. 
S.  Sanxay,  for  Hough  and  others.  John  E.  Parsons,  for  Stru- 
thers.  F.  E.  Mather,  for  Peck.  T.  Hitchcock  in  person.  W. 
C.  Wetmore,  for  the  U.  S.  Fire  Insurance  Company  and  another. 
J,  Leveridge,  for  the  Chatham  Bank.  A.  Dickenson,  forLeger. 
Charles  Tracy,  for  Roberts.  Edwards  Pierrepont,  for  Conant. 
Smith  Barker,  for  Scott.  W.  A.  Coursen,  for  Garner.  H.  B. 
Cowles,  forTalmadge. 

MITCHELL,  J.  (after  recapitulating  the  course  of  the  proceed- 
ings).— 1.  Had  the  referee,  or  the  court  or  justice,  lost  jurisdiction 
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by  the  delay?  "Whether  the  act,  in  prescribing  the  time  within 
which  certain  acts  should  be  done,  did  so  to  prevent  action 
under  it  if  there  were  delay  beyond  that  time,  or  to  secure 
prompt  and  immediate  attention,  is  best  determined  by  its 
objects  and  purposes.  In  the  latter  case,  it  was  merely  directory 
as  to  time.  So  is  every  provision  of  an  act,  as  to  time  and 
manner,  which  enjoins  a  public  duty,  and  is  made  to  enforce  its 
prompt  performance. 

The  constitution  of  1848  (article  8)  declares  that  dues  from 
corporations  shall  be  secured  by  such  individual  liability  of  the 
corporators  and  other  means  as  may  be  prescribed  by  law ;  and 
that  stockholders  in  every  banking  association  issuing  bank  notes, 
after  January  1,  1850,  shall  be  individually  responsible  to  the 
amount  of  their  respective  shares  for  all  its  debts  and  liabilities 
contracted  after  that  day.  A  duty  was  thus  imposed  on  the 
Legislature  to  point  out  the  mode  in  which  this  liability  should 
be  enforced ;  and  accordingly,  on  April  5,  1849,  it  passed  the 
law  under  which  these  proceedings  are  taken.  It  will  be  found 
that  every  provision  is  made  with  a  view  to  insure  dispatch,  and 
to  enforce  the  responsibility  of  the  stockholder,  and  not  with  a 
view  to  exonerate  him  from  a  liability  which  the  constitution 
imposed  upon  him. 

Accordingly,  the  act  is  entitled,  "  An  Act  to  enforce  the  re- 
sponsibility of  Stockholders."  In  an  action  against  the  corpora- 
tion for  a  sum  exceeding  $100,  the  plaintiff  is  entitled  to  judg- 
ment at  the  end  of  twenty  days,  although  the  defendant  puts  in 
an  answer,  unless  a  judge  orders  a  stay  until  the  issue  be  tried 
(§  5).  If  an  execution  be  returned  unsatisfied,  the  company  is  at 
once  declared  insolvent ;  and  the  same  result  follows  if  it  neglect 
to  pay  any  debt  for  ten  days  after  demand  of  payment,  unless 
the  judge  shall  deem  it  "  clearly  solvent"  (§§  7,  8).  Then  it  is 
enjoined  from  transferring  any  property,  and  a  receiver  is  to  be 
appointed  of  its  effects.  The  receiver  is  to  convert  the  securities 
into  cash,  with  the  least  possible  delay,  and  may  sell  at  auction 
any  of  its  demands ;  and  within  ninety  days  from  his  appoint- 
ment, is  to  declare  a  dividend  of  all  cash  in  his  hands,  unless 
the  time  be  extended  by  a  justice  of  the  Supreme  Court,  which 
shall  not  be  for  more  than  ninety  days  (§  12).  Clearly,  this  sec- 
tion did  not  mean,  that  if  he  neglected  to  do  for  twenty  days 
beyond  the  time  prescribed  what  he  was  ordered  to  do  in  ninety 
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days,  that  he  was  not  to  do  it  at  all.  When  it  ordered  him  to 
proceed  with  the  least  possible  delay  to  perform  a  duty  in  which 
the  public  was  concerned,  it  did  not  mean  that  his  delay  for  a 
week,  or  a  month,  or  a  year,  should  deprive  the  public  of  the 
only  remedy  provided  for  it,  or  should  exonerate  the  stock- 
holders, and  leave  the  creditors  without  any  redress ;  for  section 
1  declares  that  this  "  responsibility  is  to  be  enforced  as  there- 
after provided,  and  in  no  other  manner." 

It  is  plain  that  the  object  of  the  act  can  be  accomplished  only 
by  regarding  the  injunctions  in  it  against  delay,  and  to  do  cer- 
tain acts  within  a  limited  time,  as  directory,  making  it  the  duty 
of  the  officer  to  act  within  that  time,  but  not  avoiding  his  acts 
if  he  delay.  It  is  like  the  case  of  a  brigadier-general  who  was 
required  by  law  to  appoint  a  court-martial  on  or  before  the  1st 
of  June  in  each  year.  The  appointment  made  after  that  day 
was  valid.  In  the  same  spirit,  it  is  enjoined  on  the  referee  to 
make  his  report  of  the  apportionment  of  the  liabilities  among 
the  stockholders  at  the  first  special  term  of  the  Supreme  Court 
after  the  expiration  of  six  weeks  from  his  appointment,  or  within 
such  further  period,  not  exceeding  ninety  days,  as  the  justice 
may  grant.  Clearly,  the  remedy  prescribed  as  the  only  remedy 
by  the  act,  and  required  by  the  constitution,  was  not  to  be  lost 
by  the  delay  of  the  referee,  or  by  the  court  granting  more  delay 
than  the  law  authorized.  With  the  same  view,  section  23  de- 
clares that  neither  the  dividends  nor  the  apportionments  of  the 
debts  shall  be  delayed  or  suspended  by  reason  of  the  pending  of 
any  litigation  for  or  against  the  company,  unless  directed  by  a 
justice  of  the  court;  and  such  delay  shall  in  no  case  exceed  one 
year.  No  one  will  suppose  that  the  receiver,  by  delaying  to 
make  dividends,  would  be  exonerated  from  paying  the  money 
which  he  held.  The  same  law  applies  to  that  duty  as  to  making 
the  apportionment  of  the  liabilities.  Delay,  in  either  case,  ia  a 
fault,  to  be  met  by  the  court  enforcing  performance  of  the  duty, 
as  promptly,  and  as  nearly  within  the  time  required  as  possible, 
and  not  by  creating  interminable  delay  by  vacating  the  only 
remedy  provided  by  the  statute. 

This  seems  so  clearly  the  true  meaning  of  the  law,  that  it  is 
unnecessary  to  examine  whether  there  was  any  delay  not  sanc- 
tioned by  the  law. 

2.  Can  a  stockholder  who  has  a  claim  against  the  company 


NEW-YOKE.  395 


Case  of  the  Empire  City  Bank. 


offset  it  against  his  liability?  The  statute  makes  no  provision 
for  any  offset,  and  by  necessary  implication  forbids  it,  by  direct- 
ing the  apportionment  of  the  liabilities  to  be  made  among  the 
stockholders,  "ratably  in  proportion  to  their  stock"  (§  16).  It 
thus  establishes  an  invariable  rule  as  to  the  amount  to  be  paid 
by  each ;  that  is,  as  the  whole  number  of  shares  is  to  his  stock, 
so  are  all  the  liabilities  to  his  share  of  the  liabilities.  It  cor- 
responds with  the  constitution,  which  makes  the  stockholders 
"  responsible  to  the  amount  of  their  respective  shares."  This  is 
a  responsibility  to  creditors,  and  it  announces  to  them,  and  to 
the  stockholders,  that  whatever  the  debts  of  the  company  may 
be,  each  stockholder  (if  the  company  become  insolvent)  is  not 
only  to  pay  up  his  stock  in  full,  if  that  has  not  been  done,  but" 
is  to  pay,  if  necessary,  a  sum  equal  to  the  whole  par  value  of  his 
shares.  This  he  is  to  pay,  not  to  the  company — he  does  not  owe 
it  to  the  company — but  to  or  for  the  creditors ;  and  if  he  be  a 
creditor,  he  is  to  come  in  with  the  other  creditors  for  his  divi- 
dend. As  he  does  not  owe  this  extra  payment  to  the  company, 
but  to  the  creditors,  there  is  no  reason  to  offset  a  debt  due  by 
the  company  to  him.  It  is  unlike  a  bankrupt  or  insolvent  law. 
There  all  that  the  assignees  can  claim  of  a  debtor  to  the  insol- 
vent is  the  debt  due  to  the  latter ;  that  debt  is  interpreted  or 
declared  to  mean  the  balance  of  accounts  between  debtor  and 
creditor. 

Here  the  stockholder  is  not  sued  for  a  debt  due  to  the  com- 
pany, but  is  required  to  contribute,  for  the  benefit  of  the  credi- 
tors, a  sum  in  proportion  to  his  stock,  which  he  (by  implication 
of  law)  agreed  to  contribute  for  this  specific  purpose  when  he 
subscribed  to  the  stock.  No  such  offset  can  be  allowed. 

It  would  follow  from  the  simple  rule  of  proportion  laid  down 
by  the  act  for  the  referee,  and  also  from  its  omission  to  give  him 
any  power  to  inquire  what  stockholders  are  able  to  pay  their 
assessments,  that  the  assessment  is  to  be  made  without  reference 
to  the  solvency  or  insolvency  of  the  stockholders.  Courts  of 
equity,  when  they  take  that  matter  into  consideration,  do  it 
under  the  broad  principles  which  regulate  their  conduct,  and 
not  under  a  statutory  power. 

3.  What  class  of  persons  are  responsible  as  stockholders  ? 
The  third  section  throws  this  responsibility  primarily  on  the  per- 
son who  is  a  stockholder  at  the  time  the  debt  or  liability  is  con- 
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tracted  by  the  company ;  but  also  shows  there  that  it  may  be 
shifted  entirely  from  him  to  another,  declaring  that  he  shall  be 
exonerated  in  respect  to  any  stock  which  shall  have  been 
transferred  on  the  looks  of  the  company  (previous  to  any  de- 
fault in  the  payment  of  such  debt  or  liability)  to  a  resident  of 
this  State  of  full  age,  in  good  faith,  and  without  any  intent  to 
evade  such  responsibility  ;  and  the  assignee  is  made  responsible 
to  the  extent  of  such  stock  in  the  same  manner  as  if  he  had 
been  the  owner  at  the  time  of  the  contracting  of  the  debt,  with 
the  same  power  to  transfer  this  liability  to  another  by  like 
assignment. 

In  several  instances  the  stock  of  the  company  was  pledged 
by  the  owners  of  it  to  persons  lending  money  to  them,  and  then 
transferred  on  the  books  of  the  company  to  the  lender ;  and  the 
question  has  been  raised,  "  Can  the  holder  be  made  liable  in 
such  a  case  ?" 

In  Roosevelt  a.  Brown  (1  Kern.,  148),  the  Court  of  Appeals 
held  the  holder  in  such  case  liable  under  the  act  of  1811.  The 
judges  giving  their  opinion,  rested  them  on  the  previous  uniform 
decisions  in  this  State,  on  the  policy  of  the  law,  which  M-as, 
that  the  creditor  might  have  to  look  only  at  the  books  of  the 
company,  and  who  were  stockholders  there,  in  order  to  know 
whom,  he  should  trust ;  and  on  the  fact  that  "  stockholder" 
meant  the  persons  holding  the  stock  or  its  certificate,  and 
having  the  right  resulting  from  his  having  his  name  on  the 
books  of  the  company,  and  that  where  the  right  existed,  there 
the  liability  extended. 

The  constitution,  we  have  seen,  imposes  this  liability  on  the 
"  stockholder," — a  term  which  had  acquired  by  decisions  a  pre- 
cise meaning.  The  Legislature  cannot  take  away  that  liability 
from  that  class,  although  it  may  extend  it  to  others  within  its 
equity.  The  second  section  may  therefore  mean  (what  its  lan- 
guage literally  expresses)  that  the  term  "  stockholder"  shall  apply 
to  such  as  appear  on  the  books  to  be  such,  and  not  only  to  them, 
"but  also  to  every  equitable  owner  of  stock,  although  the  same 
may  appear  on  such  books  in  the  name  of  another  person." 
But  assuming  that  a  liability  of  two  sets  of  persons  is  not  in- 
tended (as  the  other  provisions  of  the  act  in  many  instances 
indicate),  then  the  question  is,  what  was  meant  by  "  equitable 
owner  of  stock"  in  this  case  ?  It  is  a  term  used  (unless  something 
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shows  a  contrary  intent)  simply  in  contradistinction  to  the  legal 
owner,  and  assumes  that  there  is  also  a  legal  owner  having  the 
legal  title.  As  when  stock  is  held  by  one  on  the  books  expressly 
as  trustee  for  another — the  legal  title  would  be  in  the  first,  the 
equitable  title  in  the  other ;  and  if  the  first  described  himself  as 
trustee,  the  creditors  of  the  company  would  thereby  receive  no- 
tice that  they  were  to  give  credit,  not  to  him,  but  to  another. 

But  the  borrower  of  money  who  has  transferred  on  the  books 
of  the  company  his  stock  to  the  lender  even  as  security,  has 
passed  to  the  latter,  who  has  accepted  it,  a  title  which  on  its 
face  is  perfect  in  the  latter,  and  enables  him  to  transfer  a  perfect 
title  to  any  bona  fide  purchaser.  He  no  longer  owns  the  stock, 
but  has  a  right  to  have  it  restored  to  him,  not  on  demand,  but 
on  complying  with  a  condition — paying  the  amount  of  the  loan 
and  interest.  He  has  given  to  the  other,  and  the  other  has  ac- 
cepted (until  a  retransfer  be  made),  all  the  rights  of  a  stock- 
holder ;  and  with  those  rights,  as  was  said  in  Eoosevelt  a.  Brown 
(supra),  the  pledgee  assumes  the  liabilities  of  a  stockholder. 
It  is  because  the  book  (if  correctly  kept)  is  the  evidence  of  lia- 
bility, that  the  company  is  required  to  keep  a  book  containing 
the  names  and  residences  of  the  original  stockholders  and  of  the 
assignees,  and  of  the  number  of  shares  held  by  them  respect- 
ively ;  creditors  are  to  look  to  it,  and  from  it  to  learn  whom  they 
may  trust.  It  was  said  the  book  is  only  presumptive  evidence, 
and  that  its  effect  may  be  repelled  under  the  latter  part  of  the 
fourth  section.  This  does  not  diminish  the  force  of  the  argu- 
ment, that  those  truly  entered  on.  the  books  as  stockholders  are 
liable.  The  facts  contained  in  the  books  are  true.  The  lender 
chose  to  become  the  assignee,  to  protect  himself  and  prevent 
the  borrower  from  being  able  to  transfer  the  stock.  The  latter 
part  of  section  four  applies  only  when  some  one  has  made  an 
entry  that  is  false,  or  authorized  by  the  assignee. 

The  referee  has  adopted  a  different  rule  in  some  instances,  as 
when  Poillon  was  charged  and  Henry  Leger  discharged  from 
his  part  of  240  shares.  The  report  in  this  and  similar  cases  will 
be  corrected  accordingly.  [Here  followed  directions  that  the 
report  be  corrected  in  other  similar  apportionments.] 

James  Struthers  lent  to  Sloan  &  Leggett  $800  in  November, 
1854,  on  a  note  of  thirty  or  sixty  days,  and  a  pledge  and  transfer 
to  Struthers  of  80  shares  of  the  stock.  The  note  was  paid  at 
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its  maturity;  but  whether  that  was  in  December,  1854,  or  Jan- 
uary, 1855,  and  after  proceedings  commenced  against  the  bank, 
Strath ers  (on  whom  the  burden  of  making  out  his  defence  lies) 
does  not  show.  The  note  is  not  produced,  and  is  supposed  to 
be  lost.  If  payment  "before  the  comme*ncement  of  these  pro- 
ceedings would  discharge  Struthers,  it  is  not  proved.  (Mr.  Stru- 
thers'  counsel  admits  in  his  points  that  the  bank  failed  Decem- 
ber 9,  1854,  before  the  note  matured.)  At  the  time  of  payment 
the  certificate  of  stock  was  handed  over  to  Sloan  &  L.'s  assignees 
with  a  power  of  attorney,  probably  executed  by  Struthers,  but 
it  was  not  transferred  on  the  books  of  the  bank.  The  act  (§  3) 
shows  how  a  liability  may  be  discharged,  and  makes  essential 
to  that  purpose  a  transfer  on  the  books  of  the  bank,  previous  to 
any  default  in  the  payment  of  any  debt  or  liability,  as  to  which 
it  proceeded  against.  It  does  not  give  this  effect  to  an  agree- 
ment to  transfer,  nor  to  a  legal  obligation  to  transfer,  nor  to  pay- 
ment ;  but  it  notifies  the  stockholders  and  the  creditors  that  ex- 
oneration from  the  constitutional  liability  can  be  obtained  only 
in  one  way — by  a  transfer  on  the  looks. 

Although  therefore  payment  as  between  the  lender  and  bor- 
rower gives  the  latter  a  right  to  have  the  stock  transferred  to 
him,  it  does  not  make  him  a  stockholder  and  transferee  of  the 
stock  as  against  creditors. 

On  the  principles  before  stated,  Stru there  became  primarily 
liable  as  soon  as  the  stock  was  transferred  to  him.  He  is  ac- 
cordingly to  be  charged  as  holder  of  80  shares  charged  to 
Sloan  &  Leggett. 

The  loan  made  to  Sloan  &  Leggett  by  Thos.  "W.  Pearsall,  does 
not  differ  in  substance  from  the  preceding  one.  The  stock  (100 
shares)  was  transferred  to  Pearsall  on  the  books  of  the  company, 
as  collateral  security,  and  has  since  been  paid ;  but  at  what 
time  does  not  appear,  and  Pearsall  never  retransferred  the  stock 
on  the  books  of  the  company.  He  must  be  charged  as  holder 
of  100  shares,  charged  to  Sloan  &  Leggett. 

William  J.  Staples  claims  to  be  exonerated  from  liability, 
because  he  sold  his  stock,  November  7,  1854,  at  auction,  to 
Sloan  &  Leggett,  and  passed  over  his  certificate  with  power  of 
attorney,  and  was  paid  the  purchase  money ;  but  he  did  not 
cause  the  name  of  the  assignee  to  be  entered  on  the  books  pre- 
vious to  default  in  payment  by  the  bank,  and  so  omitted  that 
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which  the  third  section  makes  an  essential  to  an  exoneration 
from  a  liability  which  he  once  assumed.  His  objection  to  the 
report  is  disallowed. 

Eighteen  exceptions  are  taken  by  nine  various  parties,  for 
whom  Messrs.  J.  D.  &  T.  D.  Sherwood  and  Judge  Edmonds  ap- 
peared ;  they  are  alike  in  form.  Some  of  them  have  been  al- 
ready noticed ; — as  that  the  report  was  not  made  in  due  time  ; 
that  certain  stockholders  claim  an  offset,  as  the  rule  in  case  of 
pledged  stock,  or  stock  sold  but  not  transferred. 

It  is  objected  that  the  account  presented  by  the  receiver  to 
the  court,  and  by  it  referred  to  the  referee,  was  irregular,  be- 
cause it  did  not  contain  in  all  instances  a  particular  account  of 
the  debts  and  liabilities.  There  is  nothing  to  show  that  it  did 
not  contain  as  particular  an  account  as  the  receiver  could  fur- 
nish. If  it  did  not,  the  remedy  for  any  one  injured  was  to  ap- 
ply to  the  court  to  have  it  rectified.  A  defect  in  the  report 
could  not  take  away  the  jurisdiction  over  the  proceeding,  which 
the  court  acquired  when  the  first  order  to  show  cause  was  grant- 
ed; any  subsequent  non-compliance  did  not  take  away  jurisdic- 
tion. It  is  not  shown  that  any  such  omission  can  in  any  way 
affect  the  rights  of  the  objectors ;  no  one  can  object  to  an  in- 
formality, in  which  another  only  has  an  interest.  These  answers 
apply  also  to  the  sixth  exception,  that  the  list  of  stockholders 
presented  by  the  receiver  did  not  contain  the  residence  of  each 
stockholder.  If  any  stockholder  who  has  not  appeared  has  not 
received  notice  in  consequence  of  this  omission,  and  has  sus- 
tained any  injury  thereby,  the  court  would  give  him  a  hearing, 
but  not  vacate  the  whole  proceeding  on  that  account.  The 
same  answer  applies  to  the  thirteenth  exception. 

The  ninth  exception  is,  that  the  receiver  did  not  pay  over  the 
cash  in  his  hands  before  making  his  report  in  August,  1855. 
If  this  is  so,  it  neither  increases  nor  diminishes  the  amount  of 
the  liability  of  the  stockholders.  The  cash  in  hand  must  have 
been  credited  against  the  liabilities  of  the  company  (unless 
properly  reserved  for  other  purposes),  before  the  assessment  was 
calculated  among  the  stockholders. 

The  eleventh  exception  was  waived,  as  the  amount  was  but 
a  few  dollars.  The  fourteenth  exception,  that  sundry  stock- 
holders who  are  liable  were  not  so  reported  by  the  referee,  has 
been  allowed  in  part,  by  directing  certain  corrections  of  the  report. 
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The  third  exception  states  that  the  referee  allowed  four  cer- 
tain debts  as  valid,  which  it  alleges  are  not  valid. 

1st.   A  loan  by  Beebe  &  Co.  to  the  bank  for    ...  $3,730.94 
2d.    A  deposit  by  the  Sixpenny  Savings  Bank      .     .     7,011.30 
3d.    A  deposit  by  the  treasurer  of  the  State       .     .     .  16,056  01 
4th.  Certain  claims  allowed  to  certain  persons  by  ref- 
erees  appointed   in   a   judicial   proceeding, 
amounting  all  together  to   .......  59,851.40 

The  first,  it  was  admitted,  has  been  paid  in  full.  The  third 
probably  has  been  paid  in  part.  As  to  the  fourth,  the  receiver 
denies  the  legality  of  the  recovery,  and  means  to  test  the  ques- 
tion by  appeal.  But  it  is  plainly  the  policy  of  this  law,  that 
the  assessment  on  the  stockholders  and  the  collection  of  the  as- 
sessments shall  not  be  delayed  by  litigated  claims  pending  in 
court,  whether  brought  by  or  against  the  bank  ;  nor  by  an  in- 
advertent omission  to  credit  the  bank  with  a  payment  of  a  small 
debt  due  by  it. 

A  perfect  remedy  can  be  given  to  the  stockholder  by  the 
court,  when  the  whole  affairs  of  the  bank  are  finally  closed  up, 
by  ordering  the  repayment  to  each  stockholder  of  any  amount 
which  he  may  have  paid  in  excess  of  his  proper  share. 

The  report  of  the  receiver  contained  (as  I  infer  from  the  list 
annexed  to  the  referee's  report)  this  memorandum  in  the  list  of 
stockholders : — 

Names  Stockholders.  Residence.  No.  of  Shares. 

E.  F.  Purdy,  trustee,  New  York,  51 

Proof,  in  some  way,  was  given  to  the  referee  that  Mr.  Purdy 
had  bought  these  shares  as  trustee  for  the  bank.  He  contends 
that  the  shares  were  thus  extinguished ;  that  no  transfer  can  be 
made  to  a  trustee  for  a  bank,  but  must  be  made  to  it  directly. 
(1  Rev.  Stats.,  591,  §  7.) 

The  Revised  Statutes  forbid  any  corporation  reducing  its  cap 
ital  stock  without  the  consent  of  the  Legislature  (1  Rev.  Stats., 
601,  §  2) ;  and  when  its  stock  is  pledged  or  hypothecated  to  it, 
and  the  loan  not  paid,  the  stock  is  to  be  sold  to  others  in  sixty 
days,  and  if  not  so  sold,  the  capital  stock  is  deemed  temporarily 
reduced  thereby,  and  no  dividends  can  be  declared  until  the 
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deficit  in  the  capital  stock  shall  be  made  up  from  subsequent 
profits.  (1  Rev.  Stats.,  591,  §  6.)  Thus  it  is  unlawful  for  a 
bank  voluntarily  to  extinguish  any  portion  of  its  capital,  and 
equally  unlawful  for  any  one  to  aid  in  doing  it.  It  is  equally 
against  the  principles  of  the  constitution  and  of  the  act  in  ques- 
tion ;  for  the  bank  might  thus  extinguish  the  liability  of  favored 
stockholders  to  creditors.  The  transferor  to  Mr.  Purdy  was 
liable  before  the  assignment.  Mr.  Purdy  has  taken  his  place 
and  liability,  inasmuch  as  he  does  not  hold  in  trust  for  one  who 
can  be  made  liable  to  creditors,  and  the  bank  had  no  right  to 
extinguish  its  stock.  It  is  a  solecism  to  say  that  one  holds  in 
trust  for  a  bank,  when  the  trust  is,  that  the  property  shall  imme- 
diately cease  to  be. 

The  fifth  exception  is  overruled.  The  seventh  is  intended 
as  an  enlargement  of  part  of  the  third. 

The  eighth  exception  points  out  the  error  in  the  number  of 
shares  assessed  to  John  P.  Hone,  and  alleges  like  errors  as  to 
certain  other  persons.  The  error  is  directed  to  be  corrected  as 
to  Hone.  As  to  the  others,  there  is  no  reference  to  any  part  of 
the  evidence  as  sustaining  the  charge.  That  reference  may 
still  be  made,  if  done  promptly. 

The  twelfth  exception  is,  that  the  whole  number  of  shares  of 
stock  is  16,000  ;  but  the  referee  has  assessed  only  11,435^  shares. 
The  answer  given  was,  that  this  last  was  all  that  the  referee 
could  find  that  was  held  by  any  person,  and  there  is  nothing  to 
show  that  such  is  not  the  fact.  It  may  be  that  all  the  stock  was 
not  subscribed.  If  the  objectors  can  show  that  there  are  other 
stockholders,  and  who  they  are,  they  will  have  the  benefit  of 
this  objection ;  and  such  persons  will  be  charged,  and  the  others 
reduced  accordingly.  Until  this  is  done,  the  report  must  stand 
as  it  is.  Even  when  the  report  is  confirmed,  it  might  be  kept 
open  so  far  as  to  allow  these  matters  to  be  proved. 

The  fifteenth  exception  is,  that  the  referee  has  made  the  as- 
sessment among  all  who  were  stockholders  when  the  bank  failed, 
and  not  among  those  who  were  such  when  the  debts  were  con- 
tracted. The  referee  in  this  conformed  to  the  3d  section,  which 
makes  primarily  liable  those  who  are  stockholders  when  the 
debt  is  contracted,  but  exonerates  them,  and  transfers  their  lia- 
bility to  their  assignee,  when  the  transfer  is  made  previous  to 
default  in  the  payment  of  such  debt  or  liability. 

VOL.  VL— 26 


402  ABBOTTS'  PRACTICE  REPORTS. 

Case  of  the  Empire  City  Bank. 

Peter  Poillon,  Jr.,  is  charged  with  440  shares,  besides  80 
standing  in  his  name.  As  to  the  440,  the  error  is  already  di- 
rected to  be  corrected. 

He  objects  to  any  liability,  because  he  says  that  the  original 
stock  of  the  bank  was  but  16,000  shares,  and  refers  to  a  certifi- 
cate showing  that  that  amount  had  been  paid  in — not  that  such 
was  the  whole  capital ;  and  he  also  shows  that  no  certificate  was 
filed  of  any  increase  of  capital,  and  infers  that  the  stock  issued 
to  him  was  on  the  increased  capital,  and  insists  that  the  increase 
was  illegal,  and  so  the  stock  void.  Secondly :  He  shows  that 
he,  by  his  own  arrangement  with  the  bank,  paid  for  the  stock 
by  obtaining  a  discount  of  his  friends'  notes  with  his  name  on ; 
this  he  also  says  was  contrary  to  law,  and  so,  he  insists,  prevents 
the  stock  from  having  any  vitality. 

He  subscribed  in  this  way  for  five  hundred  shares  ($12,500), 
and  passed  away  440  of  them  to  others,  and  received  full  value 
for  them.  The  laws  to  which  he  refers  (1  Rev.  Stats.,  601,  §  2) 
were  passed,  not  to  protect  the  purchaser  of  such  stock,  but  to 
protect  the  public,  and  to  make  him  pay  in  cash,  or  securities 
equivalent  thereto.  It  would  defeat  the  very  purpose  of  the  law 
if  he,  the  contriver  of  the  unlawful  act,  after  the  contract  was 
executed,  and  he  had  reaped  all  its  beneficial  fruits,  cosld  turn 
around  and  say  it  was  all  unlawful,  and  that  he  does  not  hold 
the  stock.  The  contrary  principle  has  been  repeatedly  adjudged 
in  this  court  in  actions  by  receivers,  and  has  been  adopted  by 
the  Court  of  Appeals.  Neither  defence  can  avail  him  now. 

Joseph  O.  Dorr,  and  others,  appearing  by  G.  Clark,  Esq.,  be- 
sides other  objections  already  noticed,  except  to  the  report,  be- 
cause they  say  the  stock  held  by  them  was  transferred  to  them 
by  directors  of  the  bank  with  the  intent  to  defraud  them — the 
directors  knowing  that  the  bank  was  insolvent,  and  represent- 
ing the  stock  to  be  worth  par. 

Whatever  right  such  facts,  if  proved,  might  give  these  par- 
ties to  rescind  their  contract  as  between  them  and  the  sellers  of 
the  stock,  it  gives  them  no  such  right  as  against  the  creditors 
of  the  bank.  The  latter  have  had  no  part  in  the  fraud,  and  are 
not  to  be  injured  by  it :  the  remedy  of  these  parties  is  against 
the  wrong  doers.  But  even  as  against  them,  one  thing  should 
have  been  done  before  a  complete  cause  of  action  would  arise, 
and  that  is,  to  return  or  offer  to  return  the  stock.  This  these 


NEW-YOEK.  403 


Case  of  the  Empire  City  Bank. 


parties  did  not  do  before  the  insolvency  of  the  bank,  and  have 
not  yet  done. 

The  facts  stated  in  favor  of  D.  Harris,  and  not  denied,  would 
make  him  a  creditor  of  the  bank  for  rent  due  to  him,  but  to 
what  amount  does  not  appear.  This  may  be  corrected  by  refer- 
ence to  the  proofs,  if  they  are  sufficient,  or  by  a  new  reference  ; 
but  it  may  not  alter  the  assessment. 

Elisha  Peck  objects  to  being  charged  with  two  parcels  of  20 
and  30  shares,  transferred  to  him  January  20,  1854 — part  of  85 
shares  with  which  he  is  charged.  The  stock  was  actually  trans- 
ferred to  him  in  the  books  of  the  company,  and  it  is  immaterial 
whether  he  held  them  for  the  bank  or  not.  If  he  had  transfer- 
red these  shares,  he  may  refer  to  the  proof  of  that  fact. 

Mr.  Sanxay  appeared  for  various  parties,  and  raised  some  ob- 
jections which  have  not  yet  been  noticed. 

It  is  said  that  the  act  in  question  "  impairs  the  obligation  of 
contracts ;"  that  the  general  banking  law  of  1838  was  a  con- 
tract between  the  public  and  the  shareholders  of  all  associations 
under  it,  and  imposed  no  liability  on  the  stockholders  beyond 
the  one  payment  of  their  subscription ;  and  so  this  act  is  uncon- 
stitutional. (Const.  U.  S.,  Art.  L,  §  10.)  This  section  of  the 
constitution  has  never  been  applied  to  a  law  regulating  the  con- 
duct of  parties  or  companies,  or  the  remedies  against  them.  The 
bank  owes  all  that  is  required  to  be  paid  by  its  members,  and 
the  obligation  on  them  only  took  effect  prospectively — namely, 
as  to  debts  contracted  after  January  1, 1850.  The  new  law  of 
1849  therefore  became  a  part  of  all  contracts  made  by  the  stock- 
holders through  their  officers  after  that  day.  The  act  of  1838 
also  contained  (§  32)  the  express  power  in  the  Legislature  at  any 
time  to  alter  or  repeal  it ;  the  stockholders  subscribed  subject 
to  that  express  power.  The  bank  (it  is  believed)  was  incorpo- 
rated since  the  act  of  1849. 

It  is  said  the  act  violates  sections  1,  2,  and  6  of  article  1  of 
the  constitution  of  this  State,  declaring  that  "  no  member  of 
this  State  shall  be  disfranchised,  or  deprived  of  any  of  the  rights 
or  privileges  secured  to  any  citizen  thereof,  unless  by  the  law 
of  the  land,  or  the  judgment  of  his  peers ;"  that  trial  by  jury, 
in  all  cases  in  which  it  has  been  heretofore  used,  shall  remain 
invioalte  forever ;  and  that  "  no  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  law." 
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It  is  not  perceived  that  any  of  these  provisions  are  applicable, 
except  so  far  as  they  secure  a  trial  by  jury  in  all  cases  in  which 
it  had  been  used  prior  to  the  constitution  of  1846.  Trial  by 
jury  was  not  used  in  cases  like  this.  Corporations,  like  individ- 
uals, may  become  insolvent ;  the  proceedings  in  such  cases  are 
and  have  been  summary,  and  without  a  jury.  The  same  consti- 
tution which  preserves  these  rights  imposed  this  liability  on 
the  stockholders  (art.  8,  §  7),  and  left  no  issue  of  fact  or  law  to 
be  tried  by  a  jury,  but  a  mere  ministerial  duty  to  be  executed — 
a  sum  in  the  rule  of  proportion  to  be  performed,  and  nothing 
more.  A  mere  assessment  (even  of  damages)  does  not  require 
a  jury;  a  trial  by  jury  means  the  trial  of  an  issue  joined.  Here 
no  issue  need  be  joined.  The  question  whether  a  corporation 
or  an  individual  was  insolvent,  has  habitually  been  passed  upon 
by  a  court  or  a  judge,  and  not  by  a  jury. 

The  constitution  (art.  8,  §  3)  declares  that  "  all  corporations" 
shall  have  the  right  to  sue,  and  shall  be  subject  to  be  sued  in  all 
courts,  in  like  cases,  as  natural  persons. 

It  is  said  this  act  subjects  this  corporation  to  be  sued  in  a 
case  in  which  a  natural  person  is  not  so  subject.  If  an  individ- 
ual is  insolvent,  he  may  be  proceeded  against  as  such,  and  an 
assignee  may  be  appointed  to  collect  all  that  is  payable  to  his 
creditors.  This  is  what  this  act  does — the  receiver  being  the 
assignee,  and  he  also  collecting  from  stockholders  what  the  con- 
stitution requires  them  to  pay. 

It  is  said  that  "  no  opportunity  was  allowed  by  this  act  to 
the  stockholders  to  test  the  bona  fides  of  this  proceeding,  nor  to 
have  a  trial,  nor  to  ascertain  the  amount  nor  the  validity  of  the 
alleged  claims  against  the  bank,  nor  of  the  proceedings  for  the 
appointment  of  a  receiver. 

When  this  objection  was  stated,  the  counsel  was  notified  that 
he  then  had  such  opportunity,  and  that  any  proofs  as  to  any  of 
those  matters  would  then  be  heard.  Section  19  of  the  act  of 
1849  directs  the  report  of  the  referee  to  be  made  at  "  a  special 
term  of  the  Supreme  Court,"  and  that  "  the  justice  holding  such 
term  shall  proceed  to  examine  the  same,  and  hear  the  allega- 
tions of  the  parties  and  persons  interested,  and  may  modify  or 
amend  the  same,  or  may  refer  the  same  back  to  the  same  or 
another  referee  for  further  proof  or  examination,  or  may  confirm 
the  same."  If  a  liberal  interpretation  of  these  words  is  neces- 
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sary  to  do  justice  between  the  parties,  and  to  sustain  the  law, 
it  should  be  given  to  them.  As  the  case  is  by  express  terms 
brought  (by  this  section)  before  " the  court"  the  court  may,  in 
the  exercise  of  its  general  powers,  do  any  act  which  it  might  do 
in  any  action  to  protect  the  rights  of  any  party. 

It  is  said  that  the  referee  should  have  ascertained  prelimina- 
rily whether  the  directors  and  officers  were  not  liable  under  the 
act  of  March  19,  1852  (Laws  of  1852,  ch.  71,  §  4);  and  if  so, 
should  have  enforced  such  liability. 

The  constitution  does  not  require  this  preliminary  examina- 
tion, nor  does  the  act  of  1852  interfere  with  the  act  of  1849. 

It  is  said  the  constitution  only  applies  to  stockholders  who 
have  not  paid  their  stock  in  full.  If  this  were  so,  it  would  not 
inhibit  the  Legislature  from  making  them  still  further  liable  for 
debts  thereafter  to  be  contracted  by  their  officers.  But  the  con- 
stitution contains  no  such  restriction ;  it  applies  to  all  stock- 
holders, whether  they  have  paid  or  not,  making  no  such  discrim- 
ination. He  is  much  more  properly  termed  a  stockholder  who 
has  paid  for  his  stock,  than  he  who  has  received  a  certificate  and 
has  not  paid  for  it.  The  liability  to  pay  the  amount  originally 
subscribed  was  already  sufficiently  established  by  law,  and  the 
framers  of  the  constitution  would  not  embrace  in  it  so  needless 
a  provision. 

It  was  alleged  that  the  bank  and  the  receiver  had  no  existence, 
in  consequence  of  non-compliance  with  some  requirements  of 
law.  No  proof  was  produced  to  that  effect. 

It  is  said  that  it  was  not  competent  to  vest  these  proceedings 
in  a  judge  out  of  court.  Proceedings  in  like  cases  (insolvent 
cases)  have  in  our  State  been  generally  before  a  judge  out  of 
court.  While  the  term  "justice"  is  used  in  the  act,  it  does  not 
follow  that  the  justice  may  not,  under  it,  act  in  court.  These 
proceedings  are  entitled  as  at  special  term;  the  preliminary 
proceedings  might  be  before  a  judge  out  of  court,  and  be  valid, 
as  the  act  provides  for  a  hearing  in  court  (§  19),  when  all  par- 
ties can  be  heard  and  all  questions  discussed. 

It  is  said  the  referee  has  not  annexed  to  his  reports  exhibits, 
&c.,  used  before  him.  The  counsel  was,  at  the  hearing,  notified 
that  any  papers,  &c.,  used  before  the  referee,  would  be  produced 
on  being  called  for. 

Complaint  is  made  that  the  act  gives  no  notice  to  the  stock- 
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holders  of  tlie  preliminary  proceeding  against  the  corporation, 
and  no  personal  notice  of  the  reference.  Those  who  attend  in 
court,  and  are  heard  on  all  questions,  cannot  have  a  right  to 
raise  this  objection  :  they  must  object  for  themselves,  not  for 
others,  who,  perhaps,  disclaim  the  defence.  The  stockholders 
have  no  right  to  any  notice  of  proceedings  against  the  bank 
only.  The  Legislature  may  prescribe  how  notice  shall  be 
served,  when  it  is  to  affect  the  stockholders.  The  stockholders 
become  such  under  this  act,  and  therefore  know  that  when  their 
bank  ceases  to  pay  its  debts,  they  will  be  bound  to  pay  their 
fair  proportion  of  the  debts,  and  thus  have  notice  to  inquire  into 
the  proceedings  against  the  bank,  and  to  protect  their  own  inter- 
ests. As  before  stated,  any  one  aggrieved  by  want  of  notice 
could  be  relieved  by  "  the  court  at  special  term,"  under  its  gen- 
eral powers. 

The  other  objections  have,  it  is  believed,  been  already  no- 
ticed. The  report  will  be  confirmed,  except  where  it  is  other- 
wise directed  in  this  opinion. 

May,  1857.     Appeal  from  the  order  confirming  the  report. 

From  this  decision  twenty-eight  of  the  stockholders  appealed 
to  the  general  term,  and  the  appeal  came  on  to  be  heard  May 
20, 1858. 

John  W.  Edmonds,  for  Purdy  and  others.  (The  points  made 
by  the  learned  counsel  are  all  fully  stated  in  the  exceptions  of 
Jonathan  Purdy.  The  following  is  the  substance  of  his  very 
elaborate  argument  upon  the  questions  raised  by  the  first  and 
the  sixteenth  of  those  exceptions :) — 

First.  The  apportionment,  not  being  made  within  the  time 
specified  in  the  statute,  the  whole  proceeding  becomes  coram 
nonjudice  and  void,  because  the  statute  is  peremptory,  and  not 
merely  directory,  for  the  following  reasons  : — 

On  a  question  whether  a  statute  is  directory  or  peremptory, 
it  is  necessary  to  look  for  the  principle  on  which  it  is  held  to  be 
one  or  the  other. 

In  many  of  the  cases  no  reason  is  given.  The  court  merely 
say  that  it  is  directory.  Sic  volo  sic  jubeo  is  the  decision.  Of 
that  character  are  the  cases  of  Wood  a.  Chapin  (3  Kern..  515) ; 
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The  People  a.  Chenango  (4  Seld.,  317) ;  Gall  a.  Mead  (2  Den., 
160) ;  Marchant  a.  Langworthy  (6  Hill,  646) ;  Striker  a.  Kelly 
(7  Hill,  9) ;  The  People  a.  Allen  (6  Wend.,  486). 

But  in  many  of  the  cases,  particularly  in  the  English  courts, 
reasons  are  given,  and  from  them  we  can  deduce  the  following 
rules  : — 

I.  Where  a  provision  is  introduced  for  public  purposes,  and 
not  merely  affecting  the  action  of  an  individual,  the  statute  is 
peremptory.   (Rex  a.  Hipswell,  8  Barnw.  &,  C.,  466  ;  Rex  a. 
Graveserid,  3  Barnw.  &  A.,  240.)     Apprentices'  indentures  were 
void,  because  for  a  longer  period  than  the  act  warranted.  (Dwar- 
ris  on  Stat.,  612  ;  People  a.  Schoonmaker,  3  Kern.,  243.)   The 
comptroller's  warrant  on  the  treasury  void,  because  it  contained 
no  reference  to  the  statute.  (Corwin  a.  Erie  Railroad  Company, 
3  Kern.,  45.)     Duty  of  railroad  companies  to  maintain  fences. 
(Wibert  a.  Erie  Railroad  Company,  2  Kern.,  245.)      Duty  of 
railroad  companies  to  carry  forward  freight  and  passengers  with 
all  convenient  speed.   (Oakley  a.  Aspinwall,  3  Comst.,  550.)     A 
judge's  sitting  when  related  to  the  parties. 

II.  When  an  act  is  permissive  alone,  it  is  directory.     (Rex  a. 
Gregory,  2  Add.  &  E.,  99.) 

III.  Where  an  act  contains  mere  matter  of  direction,  and 
nothing  more,  it  will  be  regarded  as  directory.    (Pearse  a.  Mor- 
ris, 2  Ad.  &  E.,  94 ;  Dwarris  on  Stat.,  606.) 

IV.  Where  an  act  contains  negative  words,  it  is  always  im- 
perative ;  and  so  will  be  affirmative  words  when  they  are  abso- 
lute and  explicit,  showing  that  no  discretion  is  intended  to  be 
given;  and  especially  so  where  jurisdiction  is  conferred.  (.Dwar- 
ris on  Stat.,  611 ;  Gall  a.  Mead,  2  Den.,  160.) 

V.  So  it  is  where  the  statute  prescribes  a  particular  form  or 
manner  of  acting  :  as  in  summary  convictions  (Dwarris  on  Stat., 
611 ;)  and  in  cases  of  sheriffs'  bonds  (/£.,  638  ;  Kerrison  a.  Cole, 
8  East.,  331). 

YI.  So  it  is  peremptory  where  the  act  provides  a  cheap  and 
prompt  remedy,  or  mode  of  settling  controversies :  as  in  the 
case  of  depositors  in  savings  banks.  (Crisp  a.  Bunbury,  8  Bing., 
394  ;  Dwarris  on  Stat.,  612.) 

VII.  A  statute  prescribing  terms  and  time  is  peremptory 
(Dwarris  on  Stat.,  646  ;  5  Bro.  P.  C.,  438) :  as  in  case  of  in- 
solvent notices,  whether  ten  weeks  or  six  (Matter  of  Underwood, 
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3  Cow.,  59) ;  and  notice  of  redemption  on  sales  for  assessments. 
(Doughty  a.  Hope,  I  Comst.,  79  ;  S.  C.,  3  Den.,  602.)  Especial- 
ly is  it  so  when  the  enactment  shows  that  the  designation  of 
time  was  intended  as  a  limitation  of  power.  (Court-martial  Case, 
The  People  a.  Allen,  6  Wend.,  486.) 

VIII.  So  an  act  is  peremptory,  when  it  takes  away  a  trial  by 
jury.  (Dwarris  on  Slot.,  646  ;  Lookes  a.  Halcom,  4  JSing.,  183.) 

IX.  So  when  it  gives  a  summary  proceeding,  in  derogation 
of  the  common  law  (Dwarris  on  Stat.,  652 ;  Pool  a.  Neal,  2 
Sid.,  63) :  as  in  proceeding  for  disturbing  a  religious  meeting. 
(Bigelow  a.  Stearns,  19  Johns.,  39  ;  Hartley  a.  Hooker,  Cowp., 
524.) 

X.  So  it  is  peremptory  where  it  is  merely  a  direction  to  the 
court  as  to  evidence  :  as  a  comptroller's  deed  on  sales  for  taxes. 
(Hand  a.  Ballon,  2  Kern.,  541.)     So  on  statute  foreclosure  of 
mortgage.  (Stanton  a.  Kline,  1  Ib.,  196.) 

XL  So  where  a  public  officer  is  exercising  a  statutory  author- 
ity (Palmer  a.  Plankroad  Company,  1  Kern,  386 ;  "Webb  a.  Al- 
bertson,  4  Barb.,  81) :  as  under  the  banking  law,  where  comp- 
troller may  reassign  mortgages  (Hitchel  a.  Cook,  3  Seld.,  538) ; 
as  where  a  common  council  may  direct  a  grade,  they  cannot  let 
their  superintendent  of  roads  do  it  (Thompson  a.  Schermerhorn, 
2  Seld.,  92) ;  as  where  surrogate  is  directed  to  appoint  a  guar- 
dian ad  litein  for  sales.  (Bloom  a.  Burdick,  1  Hill,  130.) 

XII.  So  where  a  statutory  remedy  is  given  :  as  in  bringing 
patent  suits  in  the  State  courts  (Dudley  a.  Mayhew,  3  Comst., 
15) ;  as  in  partition  cases,  requiring  an  affidavit  as  to  the  un- 
known owners.  (Dunning  a.  Roberts,  11  Wend.,  648.) 

XIII.  So  where  the  proceeding  tends  to  divest  one  of  his 
property  :  as  in  the  six  months'  notice  in  assessment  cases  (The 
People  a.  New  York,  10  Wend.,  393) ;  notice  to  occupant  on 
tax  sales  (Jackson  a.  Esty,  7  Ib.,  148) ;   demand  at  dwelling- 
house  for  United  States  taxes  (Jackson  a.  Shephard,  7  Cow.,  88) ; 
place  of  sale  by  loan-officers  (Denning  a.  Smith,  3  Johns.  Ch.  R., 
332  ;  Sharp  a.  Spier,  4  Hill,  84) ;  notice  to  owner  of  intention 
to  take  land  for  a  street  (Sharp  a.  Johnson,  4  Hill,  98) ;  order 
for  sale  by  surrogate  (Atkins  a.  Kinnan,  20  Wend.,  241) ;  only 
two  of  three  assessors  acting  (Doughty  a.  Hope,  1  Comst.,  79  ; 
Powell  a.  Tuttle,  3  Ib.,  405) ;   sale  by  loan-officers  at  wrong 
time  (Sherwood  a.  Read,  7  Hill,  431). 
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XIV.  So  where  the  act  prescribed  is  of  the  essence  of  the 
thing.  (Marchant  a.  Langworthy,  6  Hill,  646  ;  per  Lord  Mans- 
field, 1  Burr.,  447.) 

XV.  And  so  where  the  enactment  is  a  statute  of  limitations,  as 
in  the  act  of  1849  it  clearly  is,  for  there  is  no  other  limitation  to 
the  enduring  liability  of  stockholders.      In  this  and  various 
others  of  the  acts  passed  to  carry  out  the  individual  liability 
clauses  of  the  constitution,  a  limitation  was  intended  to  be  pro- 
vided in  this  form 

Sixteenth.  The  special  term  ruled  that  persons  holding  stock 
in  pledge  or  hypothecation  are  liable  as  stockholders,  when  the 
statute  imposes  the  liability  only  on  the  real  owner. 

The  constitution  enacts  (art.  8,  §  2),  that  dues  from  corpora- 
tions shall  be  secured  by  such  individual  liability  of  the  corpo- 
rators, and  other  means,  as  may  be  prescribed  by  law;  .and  by 
art.  8,  §  7,  that  the  stockholders  in,  &c.,  shall  be  individually 
responsible  to  the  amount  of  their  respective  share  or  shares 
of  stock,  &c.,  for  all  its  debts  and  liabilities  of  every  kind,  &c. 

The  act  of  1849  (340,  ch.  226)  is  entitled  "An  act  to  enforce 
the  responsibility  of  stockholders  in  certain  banking  corpora- 
tions and  associations,  as  prescribed  by  the  constitution,"  &c. ; 
and  section  1  provides  that  whenever  default  shall  be  made  in 
the  payment  of  any  debt,  the  stockholders  shall  be  responsible, 
equally  and  ratably,  for  the  amount  of  such  debt  to  the  extent 
of  their  shares. 

Their  liability  is  to  be  enforced  as  in  that  act  prescribed,  and 
in  no  other  manner. 

Thus  far  it  was  the  old  provision  as  to  the  personal  liability 
of  stockholders,  on  which  the  courts  had  already  passed. 

Thus  in  Marcy  a.  Clark  (17  Mass.)  330),  where  the  doctrine 
of  personal  liability  had  preceded  us,  it  was  held  that  one  who 
made  a  fraudulent  transfer  fur  the  purpose  of  avoiding  liability 
might  be  held.  In  Moss  a.  Oakley,  in  1842  (2  Hill,  265),  it  was 
held  that  the  liability  attached  to  him  who  was  a  stockholder 
when  the  debt  was  contracted. 

In  Adderly  a.  Storms,  in  1844  (6  Hill,  624),  it  was  held,  under 
the  peculiar  language  of  the  statute,  viz.,  "  stockholders,"  that 
they  were  liable  in  whose  names  the  stock  was  standing,  though 
they  had  no  interest,  and  it  in  fact  belonged  to  some  one  else. 
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In  that  case  the  stock  had  been  hypothecated ;  the  debts  had 
been  paid ;  the  creditors  had  executed  a  power  to  transfer,  but 
it  had  not  been  transferred. 

Thus  stood  the  law  when  our  Legislature  entered  on  the  task 
of  carrying  out  the  constitution. 

Section  3  of  the  act  of  1849  reached  the  two  cases  in  17  Mass. 
and  2  Hill.  Section  2  reached  the  case  in  6  Hill:  and  in  doing 

/  O 

so,  in  fact  re-enacted  the  18th  section  of  title  2  of  chap.  18  of 
1st  part  of  the  Revised  Statutes,  which  took  effect  January  1, 
1828,  was  repealed  in  1830,  and  in  1829  was  declared  inappli- 
cable to  the  safety-fund  banks. 

The  case  of  Roosevelt  a.  Brown  (1  Kern.,  148),  referred  to  by 
Judge  Mitchell,  was  on  the  old  provision  of  the  manufacturing 
company  act,  which  fixed  the  liability  on  the  "persons  com- 
posing the  company." 

So  that  all  the  cases  in  our  courts  are  upon  enactments  widely 
different  in  terms  from  the  act  of  1849. 

I.  This  change  of  language  had  a  purpose.     1.  And  that  was 
to  avoid  the  hardships  of  the  old  rule,  of  which  6  Hill,  624,  and 
1  Kern.,  148,  are  examples.     2.  Next,  to  put  the  hardship,  not 
where  the  courts  put  it,  on  the  one  on  whose  credit  the  debt 
was  created,  but  on  the  provisions  of  the  constitution,  which 
fastens  it  on  the  stockholders,  irrespective  of  the  credit  given, — 
on  him  who  in  fact  was  the  owner,  whatever  the  appearance. 

II.  The  decision  below  entirely  nullifies  the  statute,  because 
only  one  can  be  the  holder,  both  cannot  be  :  you  cannot  appor- 
tion on  both  the  legal  and  equitable  owner,  nor  can  you  choose 
which.    You  must  take  the  "  stockholders"  as  the  statute  defines 
the  term.    And  that  is  not  merely  him  who  appears  to  be  the 
holder  according  to  the  old  ruling,  but  also  who  is  the  equitable 
owner,  though  appearing  on  the  books  in  a'nother  name. 

III.  This  idea  runs  through  the  whole  statute,  and  is  carried 
out  in  all  its  provisions.    For  instance  : — §  2.  As  to  minors,  trust- 
ees, and  gifts.     The  persons  here  made  liable  never  appear  to 
be  holders.     §  3.  The  liability  attaching  at  the  creation  of  the 
debt  follows  to  the  assignee  of  the  stock,  on  whose  credit  the 
debt  could  not  have   accrued.     And   so  to   each  subsequent 
assignee.     §§  4,  5,  and  17,  provide  for  keeping  a  list  of  stock- 
holders, and  giving  notices  to  them.     The  report  is  made  from 
the  stock  ledger,  and  notice  to  each  on  the  list.    §  10.  Stock- 
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holders  owning  one-tenth  may  apply  for  a  receiver.  Why  ?  To 
protect  their  own  interest.  Under  the  old  ruling  such  applica- 
tion could  be  made  only  by  those  having  no  interest.  §  24.  Af- 
ter the  apportionment,  the  collections  are  to  be  paid  to  those 
apportioned,  and  not  to  the  real  owner,  so  that  the  nominal 
owner  might  have  to  pay  20  per  cent.,  and  receive  back  100. 
§  18.  The  referee  is  not  bound  by  the  stock  list  reported,  but  is 
to  ascertain  "  who  are  chargeable  as  stockholders."  Why  this, 
if  the  mere  appearance  of  being  a  holder  is  enough  ? 

IV.  The  language  used  in  this  act,  "  the  term  stockholder 
shall  apply,"  was  borrowed  from  the  Revised  Statutes.    (1  Rev. 
Stats.,  593,  §  18.     See  title  "  Definitions"  in  Index,  and  particu- 
larly I  Rev.  Stats..  250,  §  207,  (120.)    The  term  "  master"  shall 
be  construed  to  apply  to  every  person  having  charge,  &c.  (1  Rev. 
Stats.,  278,  §  181,  (152.)  "Manufacturer"  shall  be  construed  to 
apply  to  every  person  having  charge,  direction,  or  control  of  a 
manufactory,  whether  as  owner  or  proprietor,  or  by  lease,  or 
hiring  from  such. 

V.  The  construction  of  the  special  term  virtually  repeals  and 
renders  nugatory  the  second  section  of  the  statute. 

J.  M.  Mason,  for  respondent. — I.  The  act  of  1849  is  not  un- 
constitutional. 1.  It  is  not  in  conflict  with  the  constitution  of 
the  United  States,  it  not  impairing  the  obligation  of  contracts. 
The  act  is  prospective,  and  only  applies  to  contracts  thereafter 
to  be  made,  and  is  in  obedience  to  article  8,  section  7,  of  the 
constitution  of  the  State  of  New  York,  which  applies  in  terms 
only  to  the  debts  to  be  contracted  at  a  future  time.  2.  It  is  not 
in  conflict  with  article  1,  section  2,  of  the  constitution  of  the 
State  of  New  York.  That  section  gives  a  right  to  trial  by  jury 
only  in  cases  in  which  it  had  been  theretofore  used,  (a.)  No 
such  cases  were  known  specifically  before  the  constitution. 
(b.)  The  proceeding  is  purely  equitable  in  its  character,  and 
jury  trials  were  unknown  in  equity  cases,  except  by  special  stat- 
utory regulation.  3.  It  does  not  violate  article  1,  section  6,  of 
the  constitution.  The  parties  are  not  deprived  of  property  with- 
out due  process  of  law.  The  act  is  under  the  provision  of  the 
constitution  ;  and  the  act  which  carries  out  a  specific  provision 
of  the  constitution  is  due  process  of  law.  (Constitution,  art.  8, 
§§  2-7.)  4.  The  act  does  not  violate  article  8,  section  3,  of  the 
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constitution.  By  that  section,  corporations  have  the  right  to  sue, 
and  are  subject  to  be  sued  in  all  courts,  in  like  cases,  as  natural 
persons.  5.  The  act  of  1849,  instead  of  being  in  conflict,  is  in 
conformity  with  the  constitution.  (Art.  8,  §§  2  and  7.)  It  was 
enacted  to  carry  into  effect  these  sections  of  the  constitution.  It 
prescribes  the  mode  of  enforcing  the  general  principle  affirmed 
by  the  constitution.  6.  The  words  of  article  8,  section  7,  of  the 
constitution,  "  individually  responsible  to  the  amount  of  their  re- 
spective share  or  shares  of  stock  for  all  its  debts  and  liabilities," 
must  mean  an  individual  responsibility  beyond  the  stock  sub- 
scribed to  the  amount  of  such  stock. 

II.  The  court  had  not  lost  jurisdiction  of  the  proceedings  for 
the  assessment  of  the  stockholders,  by  reason  of  any  delay  in 
such  assessment,  occasioned  either  by  the  laches  of  the  receiver 
or  referee,  or  by  the  action  of  the  court  itself. 

III.  The  section  itself  is  merely  directory.     It  cannot  be  con- 
sidered mandatory,  so  as  to  defeat  the  intent  of  the  act,  and  de- 
prive the  creditors  of  the  privileges  granted  them  by  the  act 
itself.    (Smith  on  the  Cons,  of  Stat.,  782-796  ;  The  People  a. 
Cook,  14  Barb.,  259,  290-295,  323,  326,  and  cases  there  cited ; 
S.  C.,  4  Seld.,  67,  86.) 

IY.  All  the  provisions  of  the  act  have  been  strictly  complied 
with  by  the  receiver  and  referee.  1.  The  report  of  the  receiver, 
required  by  sections  14  and  15,  is  in  strict  accordance  with  the 
requisitions  of  the  act.  2.  The  reference  required  by  section  16 
was  made,  and  the  order  contains  every  thing  required  by  that 
section.  3.  The  referee  gave  the  notices,  and  caused  them  to 
be  served  in  the  manner  required  by  section  17.  4.  The  hear- 
ing was  had  before  the  referee  in  the  manner  required  by  sec- 
tion 18. 

V.  The  objection,  that  the  United  States  Trust  Company  can- 
not act  in  this  matter,  for  the  reason  that  its  charter  is  unconsti- 
tutional, or  that  it  has  forfeited  its  charter,  if  not  unconstitu- 
tional, is  not  well  taken.  (United  States  Trust  Company  a.  Brady, 
20  Barb.,  120  ;  affirmed  in  Court  of  Appeals.) 

VI.  Nor  is  the  objection  well  taken  that  the  stockholders  have 
not  the  opportunity  of  contesting  the  claims  with  which  they  are 
charged.     The  stockholders  would  not  have  had  that  right  be- 
fore the  failure  of  the  bank.    It  was  exercised  by  their  repre- 
sentatives— the  Board  of  Directors.     It  was,  after  the  failure, 
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exercised  by  the  receiver,  also  the  representative  of  the  stock- 
holders. 

VII.  The  objection  that  notices  of  the  apportionment  were 
not  properly  served,  can  only  be  taken  by  the  parties  affected 
by  such  irregularity. 

VIII.  The  United  States  Fire  Insurance  Company  appeared 
by  the  stock  ledger  to  be  the  holder  of  400  shares  of  the  stock 
of  the  bank.    These  were  held  as  collateral  security  for  a  loan 
of  $8500  (afterwards  reduced  to  $5500),  made  by  the  Insurance 
Company  to  Sloan  &  Leggett.    The  stock  was  transferred  to  the 
Insurance  Company  on  the  ~books  of  the   "bank.     The   referee 
charged  Sloan  &  Leggett  with  the  stock.    The  receiver  except- 
ed,  and  claimed  that  the  stock  should  be  charged  to  the  United 
States  Fire  Insurance  Company.    The  court  sustained  the  excep- 
tion of  the  receiver.     1.  By  section  2,  stockholders  are  not  only 
those  whose  names  appear  on  the^books  of  the  bank,  but,  also, 
"  equitable  owners"  of  stock.     2.  The  provision  of  keeping  a 
book  for  the  names  of  the  stockholders  is  a  new  statutory  pro- 
vision.    3.  It  is  made  compulsory  upon  the  bank  that  this  book 
should  "  be  open  to  public  inspection"    4.  The  object  of  these 
provisions  is,  that  the  party  about  to  become  a  creditor  of  the 
bank  may  know  who  are  the  parties  individually  liable  to  him, 
under  the  constitution  and  the  statute,  for  the  debts  the  bank  are 
about  to  contract  with  him,  and  that  he  may  be  kept  constantly 
informed  who  these  parties  are,  and  what  changes  are  made  in 
them.     5.  Without  this  explanation,  the  only  object  of  the  pro- 
visions would  have  been  to  satisfy  public  curiosity.     6.  Former- 
ly, a  creditor  could  make  his  inquiries  as  to  the  resources  of  a 
bank,  its  mode  of  transacting  business,  and  the  character  of  its 
officers,  in  the  same  way  as  he  could  with  regard  to  any  other 
party.    The  constitution  and  act  provided  an  additional  security, 
viz.,  the  individual  responsibility  of  each  stockholder.      This 
would  be  of  no  avail  to  him  unless  he  were  able  to  examine  for 
himself  who  were  the  stockholders,  and  to  pass  upon  their  re- 
sponsibility.    7.  Such  being  the  case,  the  stockholder  who  al- 
lows his  name  to  be  upon  the  books,  becomes  a  guarantor  to  the 
creditor  to  an  amount  equal  to  that  of  his  stock. 

IX.  Elijah  F.  Purdy,  trustee,  appears  upon  the  books  as 
holder  of  51  shares,  as  trustee.     For  this,  Purdy  is  personally 
chargeable.     1.  The  mere  name  of  trustee,  without  any  proof 
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that  such  trust  existed,  would  not  absolve  him  from  his  personal 
liability.  2.  He  is  chargeable  as  trustee  under  section  2  of  the 
act,  as  a  "trustee  voluntarily  investing  his  trust  fund  in  the 
stock."  3.  If  it  was  unlawful  for  him  to  become  such  trustee, 
he  cannot  take  advantage  of  his  own  illegal  acts  as  against  the 
creditors. 

X.  Jonathan  Purdy  applied  to  the  court,  on  the  motion  to 
confirm  the  report  for  the  allowance  of  an  offset  of  his  claim 
against  the  bank,  amounting  to  $1287.39,  in  opposition  to  his 
assessment.  The  application  was  refused. 

No  such  offset  can  be  allowed.  Each  stockholder  is  liable 
for  a  sum  equal  to  the  whole  amount  of  his  stock.  All  the 
creditors  have  equal  claims  against  all  the  debtors.  No  party 
has  the  right  to  assume  the  position  of  a  preferred  creditor.  If 
an  offset  is  allowed,  and  there  should  be  any  default  in  collect- 
ing the  assessment,  the  party  obtaining  the  allowance  of  such 
offset  would  become  a  preferred  creditor. 

Sanxay,  for  sundry  appellants,  objected,  among  other  things, 
that  it  nowhere  appeared  in  the  proceedings  that  the  Empire 
City  Bank  was  an  association  or  corporation  "  issuing  bank  notes 
to  circulate  as  money,"  which  was  a  jurisdictional  fact,  without 
which  there  could  be  no  personal  liability  of  the  stockholders. 

C.  Tracy,  It.  C.  Wetmvre,  and  0.  Shaffer,  for  other  appellants, 
were  not  heard. 

Br  THE  COURT.* — DAVIES,  P.  J.  (orally). — Without  expressing 
any  opinion  on  the  other  points  raised,  the  court  are  unanimously 
of  opinion  that  this  objection  is  well  taken,  because  the  whole 
proceeding  being  special  and  summary,  and  in  derogation  of  the 
common  law,  the  statute  must  be  strictly  complied  with.  The 
power  conferred  by  the  statutes  can  be  exercised  only  in  the 
case  of  a  bank  issuing  bills  for  circulation,  and  it  must  there- 
fore affirmatively  appear  that  this  bank  was  of  that  character  in 
order  to  confer  any  jurisdiction ;  and  this  fact  not  appearing 
anywhere  in  the  case, 

J  udgment  is  reversed. 

«  Present,  Davies,  P.  J.,  and  Sutherland  and  W.  F.  Allen,  JJ. 
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* 

Supreme  Court,  First  District;  Special  Term,  May,  1858. 

STATUTORY  CAUSE  OF  ACTION. — ACT  OR  NEGLIGENCE  IN  ANOTHER 
STATE. — STATUTORY  CONSTRUCTION. 

The  right  of  a  State  to  give  its  citizens  redress  for  any  personal  injury  committed 
without  as  well  as  within  its  territorial  limits,  when  it  can  obtain  the  means  of 
exercising  jurisdiction  on  the  wrong-doer,  is  not  curtailed  because  the  redress 
is  one  given  by  statute  instead  of  having  been  permitted  by  the  common  law. 

Whether  a  remedial  statute  is  extra-territorial  with  reference  to  the  class  of  in- 
juries for  which  it  proposes  to  afford  redress  or  compensation,  depends  upon  the 
intention  of  the  Legislature,  to  be  gathered  from  the  language  employed,  the 
previous  state  of  the  law,  the  mischief  to  be  prevented,  and  the  remedy  to  be 
applied. 

Those  parts  of  the  acts  of  1847  and  1849  (Laws  of  1847,  575 ;  Laws  of  1849,  388) 
which  are  concerned  with  providing  redress  for  the  families  of  those  who  have 
been  deprived  of  life  by  the  wrongful  act,  neglect,  or  default  of  others,  are 
entirely  remedial,  and  to  be  construed  liberally. 

Under  those  statutes,  an  action  may  be  maintained  in  this  State  to  recover  for 
injuries  committed  without  the  State  and  resulting  in  death,  without  reference 
to  the  laws  of  the  place  where  the  injuries  were  committed.* 

Demurrer  to  complaint. 

The  action  was  brought  by  the  plaintiff,  who  was  the  widow 
and  administratrix  of  John  C.  Beach,  deceased,  to  recover,  under 
the  acts  of  1847  and  1849,  for  the  wrongful  act  or  neglect  of  the 
defendants,  which  caused  her  husband's  death.  The  complaint 
alleged  that  the  plaintiff  was,  and  the  deceased  had  been,  a 
resident  of  the  city  of  New  York.  It  stated  the  death  of  the 
deceased,  and  the  issue  of  letters  of  administration,  and  that  the 
deceased  left  surviving  him  the  plaintiff,  being  his  widow,  and 
also  two  brothers  and  two  sisters  (naming  them) ;  that  the  de- 
fendants were  a  corporation  organized  under  the  law  of  Massa- 
chusetts, and  having  an  office  in  the  city  of  New  York,  where  it 
transacted  its  business ;  that  being  engaged  in  the  business  of 
transporting  passengers  by  steam-vessels  between  Fall  River  and 

*  See  to  the  contrary  effect,  Van  Derwerken  a.  The  New  York  and  New  Haven 
Railroad  Company,  Ante,  239. 
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the  city  of  New  York,  they,  on  a  day  named,  received  the  de- 
ceased as  a  passenger  for  hire  upon  the  Empire  State,  one  of 
their  boats,  to  be  safely  carried  from  Fall  Eiver  to  New  York ; 
that  on  that  day,  while  on  the  passage,  by  the  negligence  of  the 
defendants  and  their  agents  and  servants,  the  boat  experienced 
a  disaster  by  the  explosion  or  escape  of  steam,  whereby  the  de- 
ceased \vas  greatly  injured  and  wounded,  and  in  about  ten  hours 
died  in  consequence  of  the  injuries.  The  complaint  further 
stated  that  both  the  plaintiff  and  the  next  of  kin  mentioned  had 
sustained  pecuniary  damages  to  the  amount  of  $5000  by  the 
death  of  the  deceased ;  and  that,  by  reason  of  the  statute  of  the 
State  of  New  York  in  such  case  made  and  provided,  referring 
to  the  acts  of  1847  and  1849  by  their  titles  and  dates  of  passage, 
an  action  had  accrued  to  the  plaintiff.  Where  the  alleged  in- 
juries took  place,  whether  within  the  State  of  New  York  or  not, 
was  not  stated. 

The  defendants  demurred,  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

D.  D.  Lord,  for  the  defendants.— I.  The  act  of  1849  embody- 
ing that  of  1847,  gives  a  remedy  not  known  to  the  common  law. 
It  is  a  statutory  remedy.  (8  Mass.,  72  ;  3  Johns.,  369  ;  14  76., 
338 ;  10  Wheat.,  76  ;  4  T.  R.,  884 ;  Broom's  Max.,  400.)  1.  The 
statute,  in  giving  a  remedy  against  the  principals  as  owners  of 
vessels  and  the  like,  gives  them  a  security  for  the  conduct  of 
those  in  their  employ  by  a  heavy  penalty.  2.  The  statutes  are 
local,  and  only  effectual  within  the  limits  of  the  State  on  acts 
therein  done.  Such  is  the  effect  of  all  statutes ;  they  can  have 
no  extra-territorial  effect.  3.  Especially  where  the  statute  is  a 
penal  statute,  as  these  acts  are,  both  as  to  owners  and  agents, 
engineers,  &c. 

II.  The  complaint  shows  a  contract  made  in  Massachusetts, 
and  a  tort  on  a  passage  between  Fall  Eiver  and  New  York.  It 
does  not  aver  the  place  of  the  accident  to  be  within  the  State. 
1.  Place,  under  the  allegation  of  this  passage,  and  under  the 
limited  effect  thereupon  of  these  statutes,  is  material.  It  is 
issuable.'  Its  decision  decides  the  case.  2.  It  not  being  averred 
to  be  within  New  York  that  the  explosion  occurred,  and  the 
place  being  material  to  form  a  good  cause  of  action,  the  con- 
struction of  the  pleading  is,  that  the  pleader  could  not  state  the 
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place  to  be  within  this  State.  3.  The  generality  of  language 
does  not  cover  the  omission  of  a  material  allegation.  (See 
Cruger  a.  The  Hudson  River  Railroad  Company,  2  Kern.,  200.) 

Mann  &  Rodman,  for  the  plaintiffs. — I.  Personal  actions  for 
damages  can  be  brought  against  a  person  wherever  found.  If 
this  principle  is  founded  on  a  universal  sense  of  abstract  jus- 
tice, then  it  is  applicable  to  the  present  case.  If  on  the  common 
law,  certainly  the  common  law  cannot  be  of  greater  authority 
than  the  statute ;  and  if  so  founded,  it  follows  that  the  act  of  the 
Legislature  can  give  an  action  for  damages  in  cases  even  arising 
out  of  the  territorial  jurisdiction.  For  the  State  can  create  what 
it  is  supposed  obsolete  statutes  or  customs,  which  compose  parts 
of  the  common  law,  have  created.  (In  Hegeman  a.  The  "West- 
ern Railroad  Company,  3  Kern.,  10,  the  action  was  for  injuring 
plaintiff  in  Massachusetts,  and  no  question  was  raised  as  to  juris- 
diction.) -The  company  may  be  sued  in  the  State  where  it  has 
its  place  of  business.  (Pierces  Am.  7?.  R.  Law,  503 ;  Story's 
Confl.  of  Law,  450,  §  538.) 

II.  The  Legislature  and  the  courts  have  acted  on  this  principle 
in  relation  to  the  action  of  replevin.    The  statute  of  replevin — 
prescribing  that  whenever  any  goods  or  chattels  shall  have  been 
wrongfully  distrained,  or  otherwise  wrongfully  detained,  an  action 
of  replevin  may  be  brought  for  the  recovery  thereof,  and  of  the 
damages  sustained,  &c. — is  equally  deemed  to  operate  in  cases  of 
the  unlawful  taking  of  goods,  &c.,  out  of  the  State  as  within.    And 
injuries  to  personal  property  may  be  brought  wherever  the  de- 
fendant can  be  taken,  though  the  cause  of  action  arose  in  another 
State  or  country.     (Glen  a.  Hodges,  9  Johns.,  67.)     Courts  of 
this  State  have  jurisdiction  of  torts  committed  on  board  of  a  for- 
eign vessel  on  the  high  seas,  though  both  parties  are  foreigners. 
(Gardner  a.  Thomas,  14  Johns.,  134.)     Actions  for  personal  in- 
juries follow  the  person  or  forum  of  the  defendant.    (Ib.    See 
also  Johnson  a.  Dalton,  1  Cow.,  543,  confirming  the   above. 
See  also  18  Johns.,  257 ;  14  Ib.,  154;  7  Hill,  95.) 

III.  The  act  on  which  this  action  is  founded  merely  makes 
an  action  survive  in  favor  of  representatives,  which  otherwise 
would  have  died  with  the  person,  being  a  mere  modification  of 
a  common-law  principle.    The  corporation  or  defendant  would 
have  been  liable  in  our  courts  to  the  party  dying,  if  he  had  sur- 
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vived,  for  any  injury  sustained,  and  the  merely  extending  the 
principle  involved  to  representatives  for  damages,  is  within  the 
power  of  the  Legislature. 

IV.  The  act  does  not  affix  a  penalty  to  an  act  committed  out 
of  the  jurisdiction  of  the  State,  but  merely  gives  an  action  for 
actual  damages  sustained,  which  does  not  at  all  approximate  to 
the  idea  of  a  penalty.    A  penalty  is  in  the  nature  of  a  punish- 
ment, but  the  act  referred  to  is  merely  for  the  purpose  of  ob- 
taining compensation  for  damages. 

V.  It  is  a  mere  principle  or  maxim  of  the  common'law,  that 
actio  personalia  moritur  cum  persona.     The  power  that  could 
establish  that  common-law  principle,  could  certainly  establish 
the  principle  that  the  action  should  survive  to  representatives. 
The  Legislature  can  certainly  go  as  far  as  custom  in  creating 
law.    As  common  law,  or  universal  assent,  gives  rise  to  the 
action  of  assault  and  battery  everywhere  without  regard  to 
where  it  was  committed,  so  common  or  statute  law  can  give  the 
same  action  to  the  representatives  of  the  party  for  damages. 

VI.  The  contract  of  the  defendant  to  carry  the   deceased 
safely  had  reference  to  the  laws  of  this  State,  and  connected  the 
defendant  with  them,  and  of  itself  rendered  him  subject  to  the 
act  on  which  this  action  is  founded,  whenever  the  defendant 
could  be  caught  within  the  jurisdiction  of  the  State,  so  as  to  be 
subject  to  the  service  of  process.     A  contract,  and  the  rights 
resulting,  are  governed  by  the  laws  of  the  place  where  the  con- 
tract is  to  be  carried  into  effect. 

VII.  The  negligence  of  the  defendant  whereby  the  disaster 
happened  commenced  in  the  State  of  New  York  when  the  boat 
left  it,  and  where  the  defendant  may  be  considered  as  residing ; 
and  that  negligence  continued  to  Fall  River,  and  on  the  return 
passage,  when  the  disaster  happened.     It  is,  therefore,  not  ma- 
terial where  the  disaster  happened.    The  negligence  in  causing 
the  death  is  the  material  charge :  it  is  no  matter  where  the  im- 
mediate circumstance  occurred  which  produced  the  death. 

VIII.  The  action  for  damages  by  a  citizen  of  the  State  is  of  a 
transitory  nature,  and  will  follow  the  person  and  forum  of  de- 
fendant wherever  found ;  and  the  laws  of  the  State  of  New  York 
having  provided  the  means  of  commencing  an  action  against  a 
foreign  corporation,  by  attachment  of  its  goods  or  otherwise,  for 
the  purpose  of  the  action,  the  corporation  is  found  in  the  State 
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of  New  York,  where  the  action  is  commenced  against  it  by  the 
service  of  process  on  it  conformable  to  those  laws.  The  action 
is  only  one  means  of  getting  at  its  property,  to  answer  for  the 
damage  caused. 

IX.  The  act  of  the  Legislature  of  this  State  on  which  this 
action  is  founded  is  general  in  its  terms,  so  as  to  include  foreign 
corporations,  and  should  be  construed  coextensively  with  the 
mischief  sought  to  be  provided  against,  and. with  a  view  to  the 
intention  and  motive  with  which  the  act  was  passed.     The  cor- 
poration or  defendant  would  have  been  liable  to  the  intestate 
in  the  present  case,  and  is  therefore  liable  under  the  act  by  its 
express  terms. 

X.  The  act  on  which  this  action  is  founded  is  not  for  the  pur- 
pose of  punishment,  but  for  the  recovery  of  damages  to  survivors 
by  causing  the  death  of  a  human  being.     It  is  not,  therefore, 
strictly  liable  to  those  rules  of  interpretation  which  apply  to 
acts  passed  for  the  punishment  of  crimes  occurring  without  the 
limits  of  the  territorial  power  of  the  Legislature. 

XL  The  defendant,  at  the  time  of  the  occurrence  which  gave 
rise  to  the  cause  of  action,  and  during  the  existence  of  the  act  of 
the  Legislature  on  which  this  action  is  founded,  having  an  office 
in  the  city  of  New  York,  and  transacting  its  business  there,  and 
running  the  steamboat,  on  which  the  disaster  happened,  from  and 
to  the  city  of  New  York,  as  charged  in  the  complaint,  impliedly 
assented  to  be  bound  by  the  terms  of  that  act  of  the  Legislature. 

XII.  It  is  not  necessary  that  the  act  of  the  Legislature,  on 
which  the  action  is  founded,  should  specify  that  it  should  apply 
to  foreign  corporations  ;  it  mentions  corporations  generally,  and 
it  will  apply  to  them  in  all  cases,  and  certainly  to  the  defendant, 
who  carried  on  business  under  that  act,  and  quasi  resided  within 
the  limits  of  the  legislative  power. 

XIII.  But  the  intention  of  the  act,  and  the  mischief  it  was 
designed  for,  sufficiently  indicate  that  the  Legislature  intended 
the  act  to  apply  to  a  case  like  the  present,  and  rendered  it  unne- 
cessary to  be  more  specific. 

XIV.  The  Legislature  had  power  to  pass  an  act  of  the  nature 
of  that  on  which  this  action  is  founded,  and  to  make  it  opera- 
tive in  a  case  like  the  present.     And  having  passed  the  act, 
which  by  its  terms  applies  to  the  present  case,  the  defendant  is 
bound  by  it.     1.  Because  the  act  was  intended  to  regulate  and 
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control  the  business  of  the  nature  of  the  defendants',  as  far  as 
making  them  liable  to  damages  would  regulate  that  business. 
2.  The  defendants  by  continuing  such  business  to,  in,  and  from 
the  State  of  New  York,  and  transacting  their  business  and  hav- 
ing an  office  within  said  State,  it  owes  obedience  to  the  laws  of 
the  State.  3.  It  is  the  law  of  nations,  that  a  stranger  entering  a 
State  becomes  subject  to  its  laws.  (  Vattel,  N.  Y.  ed.  of  1796, 
238,  near  9  1.  p.  108.)  4.  Since  the  State  may  forbid  the  State 
being  entered  when  it  thinks  proper,  it  has  doubtless  a  power  to 
make  the  conditions  on  which  it  will  admit  of  it.  ( Vattel,  235.) 
5.  Even  in  countries  where  every  stranger  freely  enters,  the 
sovereign  is  supposed  to  allow  him  access  only  upon  the  tacit 
condition  that  he  be  subject  to  the  laws.  (/5.,  236.)  6.  In  virtue 
of  this  submission,  the  stranger  who  commits  a  fault  ought  to  be 
punished  according  to  the  laws  of  the  country.  (See  also  ./£., 
235,  237,  238,  63,  64, 162,  141,  170.) 

XY.  It  being  the  duty  and  the  right  of  a  State  to  pass  all 
laws  necessary  for  the  preservation  of  its  citizens  and  their  prop- 
erty, whoever  has  notice  of  those  laws  passed  for  such  purposes, 
and  having  acted  (even  out  of  the  territorial  limits  of  such  State) 
in  contravention  of  those  laws,  and  voluntarily  comes  within 
those  limits,  is  bound  to  answer  for  that  contravention. 

XVI.  Foreign  corporations  who  carry  on  business  to  and  from 
a  foreign  State  are  equally  bound  as  natural  persons  to  conform 
to  the  laws  of  the  State  which  from  their  nature  are  applicable 
to  them.     Their  business  is  carried  on  in  reference  to  them. 

XVII.  The  obligation  to  make  reparation  for  an  injury  by 
negligence,  is  founded  upon  an  original  moral  duty  enjoined  on 
every  person,  so  to  conduct  himself,  or  exercise  his  own  rights, 
as  not  to  injure  another.  (Kerwhacher  a.  C.  C.  &  C.  R.  R.  Com- 
pany, 3  Ohio.  172.) 

XVIII.  Whenever  a  violated  duty  necessarily  springs  from 
contract  alone,  the  action  is  quasi  ex  contractu,  though  the  gra- 
vamen is  laid  in  negligence.    (Livingston  a.  Cox,  6  Penn.,  360, 
362.)     Actions  for  tort,  when  arising  out  of  matters  of  contract, 
as  actions  for  negligence,  are  subject  to  all  the  incidents  of  ac- 
tions on  contract.  (Ib.) 

CLERKE,  J. — It  cannot  be  denied  that  any  one  State  or  nation 
has  a  right  to  give  its  citizens  redress  for  any  personal  injury 
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committed  without  as  well  as  within  its  territorial  limits,  when 
it  obtains  the  means  of  exercising  jurisdiction  on  the  wrong- 
doer. This  has  always  been  recognized  in  the  common  law. 
Many,  if  not  most,  of  the  actions  instituted  in  our  courts  of  jus- 
tice are  transitory  and  not  local ;  and  if  the  cause  upon  which 
any  one  of  them  is  founded  arose  in  Japan,  it  would  be  just  as 
tenable  as  if  it  arose  in  the  State  of  New  York.  The  authority 
of  the  State  in  this  respect  is  not  curtailed  because  the  redress  is 
given  by  statute,  instead  of  having  been  permitted  by  the  com- 
mon law.  They  are  both  alike  the  expression  of  the  supreme 
power,  equally  entitled  to  obedience  and  respect. 

It  is  erroneous,  therefore,  to  say  "  that  statutes  (which  means 
all  statutes)  are  local,  and  only  effectual  within  the  limits  of  the 
State  on  acts  therein  done."  A  penal  law,  indeed,  is  strictly 
local,  and  has  no  operation  beyond  the  jurisdiction  of  the  coun- 
try where  it  was  enacted.  But  whether  a  remedial  statute  is 
extra-temtorial  in  reference  to  the  class  of  injuries  for  which 
it  proposes  to  afford  redress  or  compensation,  depends,  like  other 
statutes,  upon  the  intention  of  the  Legislature,  to  be  gathered 
from  the  language  employed,  the  law  as  it  previously  existed  in 
relation  to  the  same  subject,  the  mischief  to  be  prevented,  and 
the  remedy  to  be  applied  ;  and  we  must  also  bear  in  mind  that 
eveiy  such  statute  is  to  be  liberally  construed. 

It  has  been  asserted  that  the  statutes  of  1847  and  1849,  al- 
lowing compensation  to  the  representatives  of  deceased  persons, 
for  causing  the  death  of  those  persons  by  wrongful  act,  neglect, 
or  default,  are  penal  and  not  remedial  statutes.  The  second 
section  of  the  act  of  1849  is  undoubtedly  penal.  But  a  penal 
statute  may  also  be  a  remedial  law  (I  Wils.,  126) ;  and  a  statute 
may  be  penal  in  one  part  and  remedial  in  another.  (Dougl., 
702.) 

But  in  the  redress  which  these  statutes  afford  to  the  bereaved 
families  of  those  who  have  been  deprived  of  life  by  the  wrong- 
ful act,  neglect,  or  default  of  others,  they  are  entirely  remedial, 
and  they  are  calculated  to  be  most  beneficial  in  their  operation, 
— not  only  in  their  compensatory  effect  in  warding  off,  at  least 
for  a  season,  the  destitution  of  many  a  family  bereft  of  its  pro- 
vider, but  in  preventing  the  frequent  occurrence  of  the  melan- 
choly disasters,  which  are  too  often  the  result  of  the  most  cul- 
pable carelessness  and  disregard  of  human  life. 
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I  can  see  no  reason  to  infer  that  the  Legislature  intended  to 
confine  the  operation  of  these  acts,  in  their  remedial  features, 
to  injuries  committed  within  the  territorial  limits  of  this  State, 
so  as  to  exempt  persons,  natural  or  artificial,  residing  in  other 
States,  provided  the  necessary  steps  are  taken  to  obtain  jurisdic- 
tion over  such  persons.  The  language  is,  doubtless,  very  gen- 
eral, and  does  not  expressly  specify  injuries  committed  without 
the  State,  and  does  not  specify  any  thing  relative  to  the  resi- 
dence or  citizenship  of  the  perpetrators  of  the  injury  ;  or,  if 
they  are  artificial  persons,  the  place  or  country  where  they  might 
have  been  organized.  But,  on  the  other  hand,  it  does  not  ex- 
cept such  injuries  or  such  persons.  And  there  is  no  reason 
whatever  to  suppose,  when  we  consider  the  nature  of  the  calam- 
ity to  be  redressed,  and  the  purpose  for  which  redress  is  pre- 
scribed, that  the  Legislature  intended  any  restriction  beyond 
what  the  generality  of  the  language  itself  imports. 

With  regard  to  the  penal  section  of  the  act  of  1849,  we  can- 
not by  that  construe  the  remedial  section.  Each  stands  by  itself, 
on  the  well-known  rules  of  the  constitution — a  strict  construc- 
tion for  the  one,  and  a  liberal  construction  for  the  other.  And, 
in  the  absence  of  any  thing  to  the  contrary,  we  are  to  suppose 
that  the  Legislature  intended  that  the  acts  in  question  should  be 
interpreted  according  to  those  rules,  which  are  part  and  parcel 
of  the  law  of  the  land,  recognized  by  the  Legislature  as  well  as 
by  the  judiciary ;  and  all  laws,  it  must  be  presumed,  are  formed 
in  reference  to  them. 

And,  after  all,  do  not  these  statutes  merely  provide,  in  their 
remedial  character,  an  extension  of  the  remedy  afforded  by  the 
common  law  ? 

To  be  sure,  the  death  of  the  deceased,  and  not  the  injury 
which  caused  the  death,  is  the  immediate  ground  of  the  action. 
But  the  death  is  the  sad  result  and  serious  aggravation  of  the 
injury  by  which  the  family  are  deprived  of  the  means  of  sup- 
port, as  the  deceased  person  himself,  if  he  survived  the  injury, 
would,  according  to  the  extent  of  it,  be  deprived  of  the  ability 
to  contribute  to  their  support. 

If  Mr.  Beach  were  maimed  and  mutilated  by  this  explosion, 
and  survived  the  accident,  he  certainly  would,  by  common  law, 
have  a  right  of  action  for  damages  against  the  defendants,  wheth- 
er it  occurred  within  this  State  or  not.  The  action  would  be 
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undeniably  transitory.  Do  these  acts,  in  their  remedial  features, 
go  any  further  than  to  extend  and  transmit  this  common-law 
right,  giving  compensation,  for  the  injury  that  produced  the 
death,  to  the  family  and  representatives  of  the  deceased? 

For  these  reasons,  I  hold  that  this  action  is  well  brought,  even 
on  the  assumption  that  the  explosion  occurred  without  the  terri- 
torial limits  of  the  State  of  New  York. 

Demurrer  overruled,  with  costs,  with  liberty  to  answer  within 
ten  days,  on  payment  of  costs. 
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ABATEMENT. 

Where  a  defendant  in  an  action  for  lands  transfers  his  possession  pen- 
dente  lite  to  a  third  person,  the  suit  may  be  continued  against  the 
original  defendant  without  notice  to  the  grantee ;  and  upon  the  judg- 
ment and  writ  of  possession,  such  grantee  may  be  dispossessed.  (1 
CaL,  500 ;  Adams  on  Ej.,  309  ;  5  Johns.  Ch.  R.,  39  ;  7  Paige,  21.) 
Such  an  action,  founded  in  tort — e.  ff.  for  an  entry  into  the  lands  of 
another,  and  unlawfully  withholding  possession  from  him,  or  for  tres- 
pass in  cutting  timber  by  a  tenant  at  will,  or  for  years,  or  for  waste, 
committed  by  a  tenant  for  life  or  for  years — is  personal  to  the  tort 
feasor ;  it  dies  with  his  person,  and  cannot  at  common  law  be  contin- 
ued against  his  grantee.  (7  How.  Pr.  E.,  32,  33  ;  Mitf.  PL  by  Jer., 
1  Saund.,  72  ;  Adams  on  Ej.,  309.)  Such  a  cause  of  action  cannot 
be  deemed  to  "  survive  or  continue"  against  the  grantee,  and  a  motion 
to  make  such  a  grantee  a  party  defendant  should  be  denied.  His  as- 
suming and  withholding  possession  constitutes  a  new  cause  of  action 
against  him.  Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1856,  Mosely  a.  The 
Northern  Railroad  Company,  14  How.  Pr.  R.t  71. 

DEFENCES. 

ACKNOWLEDGMENT  OF  DEEDS. 

1.  How  a  deed  acknowledged  in,  and  according  to  the  laws  of,  another 
State  may,  when  the  parties  executing  the  same  are  dead,  be  qualified 
for  record,  or  to  be  read  in  evidence  in  this  State.  Laws  of  1858, 
409,  ch.  259. 


426  ABBOTTS'  PRACTICE  DIGEST. 


2.  Under  the  act  of  1856  (Laws  of  1856,  84,  ch.  61),  providing  that  ac- 
knowledgments of  deeds  may  be  taken  out  of  this  State  before  such 
persons  as  are  authorized  to  take  such  acknowledgments  by  the  law 
of  the  place  where  they  reside, — and  requiring  that,  in  such  case,  a 
certificate  that  such  person  was  so  authorized  shall  be  annexed,  un- 
der the  name  and  seal  of  the  clerk  of  the  county,  register,  recorder, 
or  prothonotary,  or  of  the  clerk  of  the  county  court,  clerk  of  the  dis- 
trict court,  or  clerk  of  the  court  of  common  pleas  of  the  county  in 
which  such  officer  resides, — it  is  not  the  duty  of  a  recording  officer  of 
this  State  to  record  a  deed  acknowledged  out  of  this  State  before  a 
person  whose  authority  is  certified  to  by  the  clerk  of  the  circuit  court 
of  his  county.     The  People  on  rel.  Alton  a.  The  Register  of  New 
York,  Ante,  180. 

3.  In  such  a  case,  it  is  not  competent  to  resort  to  the  laws  of  the  other 
State  to  show  that  such  clerk  of  the  circuit  court  is  ex  officio  clerk  of 
the  county ;  but  the  certificate  must  show  on  its  face,  and  without  ex- 
trinsic proof,  all  that  is  required  by  the  statute.    Ib. 

ACTION. 

1.  Certain  paupers,  whose  settlement  was  in  the  town  of  P.,  were  found 
in  the  town  of  N.,  under  circumstances  requiring  relief.     The  defend- 
ant, overseer  of  P.,  having  been  duly  notified  by  the  plaintiff,  overseer 
of  N.,  to  provide  for  them,  requested  the  plaintiff  to  support  them,  and 
promised,  as  overseer,  to  settle  the  account. 

Held,  that  the  defendant  by  making  such  a  promise  could  not 
change  the  mode  which  the  statute  provides  for  the  auditing,  collect- 
ing, and  paying  over  the  money.  The  overseers  of  P.,  on  receiving 
the  notice,  could  do  one  of  two  things.  They  could  contest  the  alle- 
gation of  settlement  in  their  town  by  a  proceeding  before  the  superin- 
tendents ;  or  they  might  take  the  paupers  home  to  their  own  town, 
and  provide  for  them.  If  they  do  neither,  the  law  declares  he  shall 
be  supported  where  he  may  be,  and  the  expense,  after  being  audited, 
shall  be  collected  out  of  the  town  to  which  it  is  chargeable,  by  the 
board  of  supervisors.  The  undertaking  of  the  defendant  in  no  way 
affected  the  liability  of  the  town ;  nor  did  it  authorize  the  plaintiffs' 
town  to  pass  by  the  agencies  which  the  law  provided  for  ascertaining 
the  amount  of  the  expenses,  and  sue  the  town  or  its  representatives. 
Overseers  of  Norwich  a.  Overseers  of  Pharsalia,  15  N.  Y.  R.  (1  E.  P. 
Smith),  341. 

2.  It  seems,  that  the  action  which  is  substituted  for  the  writ  of  nuisance, 
is  governed  by  all  the  rules  of  the  Code  in  regard  to  amendments, 
pleading,  parties,  &c.     (Mann  v.  Provost,  3  Abbotts'  Pr.  R.,  44G.) 
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Second  Dist.,  Gen.  T.,  1857,  Hubbard  a.  Russell,  24  Barb.,  404,  410. 

3.  In  an  action  brought  under  the  act  for  the  sale  of  real  estate  to  pay 
assessments  (Laws  of  1841, ch.  341  ;  2  Rev.  Stats.' 4th  ed.,  353,  §  45), 
and  the  act  for  the  due  apportionment  of  taxes  and  assessments  (Laws 
of  1855,  537,  ch.  327),  any  parcel  of  the  property  in  question  taxed  or 
assessed  may  be  sold  under  the  judgment  of  the  court  to  satisfy  a  tax 
or  assessment  on  any  other  parcel.     Second  Dist.,  Sp.  T.,  1857,  Pow- 
ers a.  Barr,  24  Barb.,  142. 

4.  If  enough  has  been  sold  to  satisfy  the  taxes  or  assessment,  the  land 
remaining  cannot  be  sold  under  the  judgment,  although  it  should  be 
deemed  by  the  referee  more  advantageous  to  the  parties  to  convert 
the  same  into  money  than  to  retain  it  unsold.     Ib. 

CAUSE  OF  ACTION  ;  PARTIES,  1,  2  ;  STATUTORY  CONSTRUCTION,  16. 

ADJOURNMENT. 

The  primary  signification  of  "  adjourn"  is,  to  put  off,  or  defer  to  another 
day  specified.  It  has  acquired,  also,  the  meaning  of  suspending  busi- 
ness for  a  time — deferring,  delaying.  Probably,  without  some  limita- 
tion, it  would,  when  used  with  reference  to  a  judicial  proceeding, 
include  the  fixing  of  the  time  to  which  the  postponement  was  made. 
There  is  no  express  provision  of  the  statute,  or  of  the  rules  of  the 
court,  however,  which  requires  the  naming  of  the  future  day,  on  the 
adjournment  of  a  sale  under  judgment  of  foreclosure.  If  a  fixed  day 
is  named,  the  sale  should  be  had  on  that  day ;  and  if  there  be  a  vari- 
ance between  the  notice  announced  upon  the  adjournment,  and  that 
published  in  the  newspapers,  the  sale  will  be  irregular.  (Miller  a.  Hull, 
4  Den.,  104.)  It  is,  undoubtedly,  also,  the  general  rule  that  the  day 
to  which  such  a  postponement  of  sale  is  made  should  be  specified  at 
the  time  of  the  adjournment.  Supreme  Ct.,  Second  Dist.,  Sp.  T., 
1857,  La  Farge  a.  Van  Wagenen,  14  How.  Pr.  R.,  54. 

JUSTICE'S  COURT,  tit.  Adjournment  •  MOTION,  9. 

AFFIDAVIT. 

A  complaint,  duly  verified  by  the  plaintiff,  is  an  affidavit  upon  which  an 
injunction  may  be  granted,  if  the  facts  are  alleged  positively,  and  not 
on  information  and  belief.  Levy  a.  Ley,  Ante,  89. 

VERIFICATION,  1. 

AFFIDAVIT  OF  MERITS. 

1.  The  rule  that  counter  affidavits  of  want  of  merits  cannot  be  admitted 
to  disprove  an  affidavit  of  merits  (2  Cai.,  30;  3  Johns.,  141),  is  con- 
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fined  to  the  point  of  controverting  the  merits  which  have  been  sworn 
to.  But  where  tfie  affidavit  is  made  by  the  defendant's  attorney  or 
agent,  with  an  excuse  for  that  fact,  the  plaintiff  is  not  precluded  from 
presenting,  by  affidavits,  facts  to  show  that  the  excuse  offered  is  false 
or  frivolous,  and  that,  therefore,  a  substituted  affidavit  is  not  to  be 
received.  The  defendant  should  take  the  burden  and  responsibility  of 
swearing  to  merits,  and  it  is  the  plaintiff's  right  to  insist  that  the  party 
himself  shall  be  put  to  the  test,  where  the  effect  is  to  delay  the  speedy 
recovery  of  judgment.  Supreme  Ct.,  fifth  Dist.,  Sp.  T.,  1857, 
Johnson  a.  Lynch,  15  How.  Pr.  R.,  199. 

2.  Where  it  appeared  from  the  facts  that  the  defendant  was,  without 
doubt,  in  the  county  at  the  time  the  substituted  affidavit  was  made, 
and  he  did  not,  after  the  inquest,  supply  a  full  and  sufficient  affidavit 
of  merits ;  or  show,  by  a  frank  disclosure  of  his  whereabouts,  that  he 
had  been  nowhere  within  the  State  since  the  joining  of  the  issue ;  or 
that  he  had  been  in  a  position  which  rendered  it  impracticable  for  him 
to  supply  the  affidavit  which  the  plaintiff  had  a  right  to  require,  if  the 
defendant  was  in  a  condition  to  make  it, — it  was  held  that  the  substi- 
tuted affidavit  was  insufficient,  and  the  motion  to  set  aside  the  inquest 
must  be  denied.     Ib. 

3.  It  seems,  that  an  affidavit  of  merits,  to  prevent  an  inquest,  made  by 
the  defendant's  attorney,  will  be  sufficient,  where  it  swears  to  merits, 
and  shows  an  adequate  excuse  for  its  not  being  made  by  the  party. 
Absence  beyond  seas,  or  out  of  the  State,  will  usually  be  deemed  suffi- 
cient.    It  is  no  valid  objection  that  the  knowledge  of  the  defence  is 
sworn  to  be  derived  from  the  statements  of  the  defendant,  for  this  is  all 
the  information  that,  as  a  general  rule,  the  attorney  can  have.     (See  1 
Cow.,  210 ;  2  Johns.  Cas.,  69  ;  6  Cow.,  395  ;   3  Johns.,  141 ;  1  Wend., 
77;  2  Cow.,  581 ;  1  How.  Pr.  R.,  62.)     And  an  agent  or  attorney  in 
fact,  for  the  defendant,  who  is  specially  employed  to  defend  the  suit, 
may  also  make  such  affidavit,  where  he  states  not  only  that  he  has 
been  fully  informed  of  the  defence,  but  has  himself  made  inquiries  into 
the  facts,  and  more  fully  become  possessed  of  them,  by  means  of  such 
inquiry,  and  states  his  belief  that  the  defendant  was  then  absent  from 
the  State.    Ib. 

INQUEST  ;   VERIFICATION,  3,  4,  5. 

AFFIRMATIVE  RELIEF. 
ANSWER,  5  ;  DEFENCES,  9. 

ALIMONY. 
DIVORCE,  1. 
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AMENDMENT. 

1.  The  provisions  of  the  Revised  Statutes,  allowing  the  amendment  of 
process  (2  Rev.  Stats.,  519),  are  to  be  considered  as  remaining  in  force 
in  connection  with  the  provisions  of  the  Code,  authorizing  amend- 
ments (Brown  a.  Babcock,  1  Code  R.,  66);  Gen.  T.,  1854,  Agreda  a. 
Faulberg,  3  E.  D.  Smith's  C.  P.  R.,  178. 

2.  The  provisions  of  section  173  of  the  Code,  are  applicable  to  partition 
actions,  and  the  power  of  the  court  to  amend  in  such  actions  is  not 
restricted  by  the  act  of  1852.    (Laws  of  1852,  411.)     Croghan  a.  Liv- 
ingston, Ante,  350. 

3.  The  object  and  effect  of  the  act  of  1852   (Laws  of  1852,  411),  and 
the  act  of  1857  (Laws  of  1857,  ck.  679),  considered.     Ib. 

4.  It  seems,  that  if  any  distinction  is  to  be  made  in  the  power  of  amend- 
ment between  cases  where  a  sale  is  had,  and  where  actual  partition  is 
made,  the  power  should  be  more  freely  exercised  in  the  former  than  in 
the  latter  class  of  cases.     Ib. 

5.  After  the  defendant  has  put  in  an  answer,  consisting  of  mere  denials, 
if  he  desires  to  amend,  setting  up  new  matter  occurred  since  the  com- 
mencement of  the  action,  he  must  do  it  by  leave  of  court,  in  a  sup- 
plemental answer  under  section  177.     Supreme  Ct.,  Seventh  Dist^  Sp. 
T.,  1857,  Lampson  a.  McQueen,  15  How.  Pr.  R.,  345. 

6.  It  seems,  that  the  right  of  amendment  of  course,  under  section  172, 
only  exists  where  the  pleading  to  be  amended  requires  or  admits  of  a 
response  in  the  shape  of  an  answer  or  demurrer.     Ib. 

7.  It  seems,  that  a  plaintiff  cannot,  without  leave,  amend  his  complaint 
so  as  to  change  the  relief  sought  from  legal  to  equitable  relief;  e.  g. 
from  a  judgment  for  the  amount  of  a  promissory  note  to  a  judgment 
to  charge  the  separate  estate  of  a  married   woman.     Supreme  Ct., 
Seventh  Dist.,  Sp.  T.,  1857.     Gray  a.  Brown,  15  How.  Pr.  R.,  555. 

8.  A  party  is  not  precluded  from  amending  his  pleading,  because  his 
opponent  has  given  notice  of  a  motion  for  judgment  on  account  of 
the  frivolousness  of  the  pleading,  but  in  such  case  he  may  amend  as 
if  the  motion  were  a  demurrer.     Sp.  T.,  1856,  Burrall  a.  Moore,  5 
Duer,  654. 

9.  Pending  the  plaintiff's  action  against  a  corporation,  and  after  issue, 
but  before  trial,  receivers  of  its  property  were  appointed  in  certain 
other  proceedings.     The  plaintiff,  on  notice,  obtained  an  order  that  the 
receivers  be  added  as  parties,  and  that  the  pleadings  and  proceedings 
be  amended  by  adding  their  names  as  defendants,  and  that  he  have 
liberty  to  amend  his  complaint  accordingly.     Without  serving  this 
order,  or  any  summons  or  complaint,  or  amended  summons  or  com- 
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plaint,  on  any  of  the  defendants,  the  plaintiff  took  judgment  by  de- 
fault. 

Held,  irregular.  The  new  defendants  had  not  been  served.  There 
is  no  other  mode  of  bringing  a  party  into  court  against  his  will,  than 
the  summons.  Nor  could  the  plaintiff  proceed  to  trial  upon  the  issue 
already  joined.  Having  obtained  leave  to  amend,  he  must  serve  a 
copy  of  the  amended  complaints  upon  all  the  defendants.  The  effect 
of  amending  was,  to  strike  out  the  issue  that  had  been  joined.  It  was 
the  right  of  the  defendant,  who  had  already  answered,  to  put  in  a  new 
answer.  (See  Ward  a.  Dewey,  12  How.  Pr.  R.,  193.)  Supreme  Ct., 
Third  Dist.,  Sp.  T.,  1856,  Akin  a.  The  Albany  Northern  R.  R.  Co., 
14  How.  Pr.  R.,  337. 

10.  Amendments  of  pleadings  very  liberally  allowed  at  the  trial  to  con- 
form them  to  the  evidence.     Supreme   Ct.,  Sixth  Dist.,  at   Circuit, 
1858,  Dauchey  a.  Tyler,  15  How.  Pr.  R.,  399. 

11.  It  seems,  that  the  proper  place  for  deciding  upon  the  propriety  of  an 
amendment,  is  at  the  circuit  where  the  parties  and  their  witnesses  are 
before  the  court,  and  where  the  good  or  ill  faith  of  the  application 
can  be  investigated ;  although  the  exercise  of  the  power  of  amend- 
ment by  the  court  at  circuit  may  be  reviewable  at  general   term. 
Second  Dist.,  Gen.  T.,  1857,  Travis  a.  Barger,  24  Barb.,  614. 

12.  On  an  application  for  leave  to  amend  a  complaint,  after  trial  before 
a  referee,  so  as  to  increase  the  amount  of  damages  claimed,  to  the 
amount  which  had  been  proved,  it  is  not  to  be  deemed  that  the  de- 
fendant was  "actually  misled  to  his  prejudice,   in  maintaining  the 
defence,"  where,  on  the  trial,  every  item  of  every  bill  on  which  the 
suit  was  brought  was,  in  fact,  contested,  and  every  attempt  made  to 
reduce  the  amount.     In   such   case,  the  defendant  has  already  had 
advantage  of  an  opportunity  to  reduce  the  damages,  and  is  not  preju- 
diced by  the  amendment.      Supreme   Ct.,  Third  Dist.,  Sp.  T.,  1857 
(affirmed  at  Gen.  T^  1857),  Davis  a.  Smith,  14  How.  Pr.  R.,  187  ;  and 
see  Parsons  a.  Suydam,  3  E.  D.  Smith's  C.  P.  R.,  280. 

13.  It  seems,  that  if  the  complaint  be  held  bad  on  demurrer  in  an  action 
which  does  not  commend  itself  to  the  favor  of  the  court — e.  g.,  an 
action  to  recover  lands  which  the  plaintiff,  during  his  infancy,  conveyed 
to  the  defendant,  and  the  conveyance  of  which,  on  his  coming  of  age, 
he  disavowed — no  leave  to  amend  should  be  granted  to  the  plaintiff. 
Second  Dist.,  Sp.  T.,  1857,  Voorhies  a.  Voorhies,  24  Barb.,  151. 

14.  An  application,  under  2  Revised  Statutes,  556,  §§  34,  35,  to  amend 
the  bond  of  a  guardian  ad  litem,  for  the  defendants,  in  an  action  for 
partition,  can  be  granted  only  upon  compliance  with  those  provisions. 
The  application   should  be  made  by  all  the  obligors  in   the  bond. 


NEW- YOKE :  JANUARY— JULY,  1858.          431 


Their  petitions  should  specify  the  alterations,  and  expressly  consent 
thereto,  and  agree  to  execute  and  acknowledge  the  amended  bond. 
Without  that,  the  amendment  might  be  ordered  and  made,  and  then, 
by  their  refusal  to  execute  and  acknowledge  the  bond,  as  amended,  the 
alteration  would  have  released  them  from  the  old  bond,  while  no  other 
one  would  be  substituted,  and  thus  all  security  would  be  gone.  A  new 
surety  may  be  joined  in  the  bond  with  the  former  one,  upon  the  proper 
consent  being  given  by  the  former  obligors.  Supreme  Ct.,  Second 
Dist.,  Sp.  T.,  1857,  Shaw  a.  Lawrence,  14  How.  Pr.  R.,  94. 

15.  An  alteration  in  the  parties  of  an  action  is  not  a  mere  amendment 
of  the  pleadings.     Billings  a.  Baker,  Ante,  213. 

16.  In  an  action  in  the  N.  Y.  Marine  Court,  by  an  association  of  persons, 
it  is  error  to  allow,  at  the  trial,  the  names  of  several  of  the  original 
plaintiffs  to  be  stricken  out,  and  the  substitution  of  others,  without 
imposing  terms,  or  allowing  to  the  defendants  any  opportunity  to  pre- 
pare for  a  defence  after  such  change.     Gen.  T.,  1854,  Giraud  a.  Beach, 
3  E.  D.  Smith's  C.  P.  R.,  337. 

17.  On  appeal  from  the  N.  Y.  Marine  Court,  a  judgment  of  affirmance 
having  been  erroneously  entered  by  mistake,  for  costs  of  appeal  alone, — 
the  judgment  creditor  relying  on  the  original  judgment  for  the  collec- 
tion of  the  debt, — the  judgment  of  affirmance  was   allowed  to  be 
amended,  on  motion,  by  inserting  the  amount  of  the  original  judg- 
ment.    Bayley  a.  Brown,  3  E.  D.  Smith's  C.  P.  R.,  66. 

18.  Such  a  motion  is  properly  made  at  special  term.     Ib. 

APPEAL,  14;  CERTIORARI,  3;  JUSTICE'S  COURT,  tit.  Amendment ;  MO- 
TION, 11,  12;  USURY,  1,  2. 

ANSWER. 

1.  Where  defendant  interposes  several  answers,  an  admission  implied  in 
one  answer,  by  a  neglect  to  deny  an  allegation  of  the  complaint,  only 
admits  such  allegation  for  the  purposes  of  that  answer,  and  is  not  avail- 
able to  the  plaintiff  under  another  answer.     Each  must  stand  by  itself, 
and  the  plaintiff  must  recover  upon  the  whole  record.     One  material 
issue  found  for  the  defendant,  is  as  complete  a  defence  for  him  as  if  all 
the  issues  were  found  in  his  favor.     Seventh  Dist.,  Gen.  T.,  1857, 
Swift  a.  Kingsley,  24  Barb^  541. 

2.  When,  in  an  action  by  an  indorsee  of  a  promissory  note  against  the 
maker,  all  the  allegations  of  the  complaint,  employed  to  show  the  title 
and  possession  of  the  note  to  be  in  the  plaintiff,  are  put  at  issue  by  the 
answer,  the  answer  is  a  sufficient  pleading,  although  it  puts  each  of 
such  allegations  at  issue  by  an  averment  that  the  defendant  has  not 
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any  knowledge  or  information  thereof  sufficient  to  form  a  belief.     Dun- 
can a.  Lawrence,  Ante,  304. 

3.  Otherwise  in  the  N.  Y.  Common  Pleas.     Kamlaha.  Salter,  Ante,  226. 
And  see  Witherspoon  a.  Vandolar,  15  How.  Pr.  JR.,  266. 

4.  Whether  a  denial  in  this  form,  "this  defendant,  upon  information  and 
belief  denies,"  &c.,  is  sufficient,  or  whether  the  defendant  is  precluded 
from  denying,  unless  he  can  either  deny  absolutely,  without  any  qual- 
ification, or  deny  that  he  has  any  knowledge  or  information  sufficient 
to  form  a  belief  on  the  subject, —  Query?     Hackett  a.  Richards,  3  E. 
D.  Smith's  C.P.R.,  13. 

5.  It  seems,  that  in  an  action  to  recover  the  possession  of  lands,  it  would 
be  competent  for    a  defendant  to  set  up,  by  answer,  his  equitable 
claim  ;  and  if  the  facts  proved  were  such  as  clearly  to  call  for  an  in- 
junction, they  would  avail  to  prevent  a  judgment  inconsistent  with 
such   equity :  and  they  might  perhaps  avail  for  this  purpose,  as  a 
defence,  even  though  the  answer  contained  no  prayer  for  injunction, 
or  other  affirmative  relief.     Miller  a.  Platt,  5  Duer,  272,  284. 

6.  In  pleading  an  eviction,  as  defence  to  an  action  for  rent,  it  must  be 
stated  that  the  tenant  was  evicted  or  expelled  from  the  premises,  and 
kept  out  of  possession  until  after  the  rent  became  due.     (1  Sound., 
204,  n.  2.)  1857,  Vernam  a.  Smith,  15  N.  Y.  R. ;  1  E.  P.  Smith,  327. 

7.  Of  the  requisites  of  an  answer  of  usury.     Morris  a.  Slatery,  Ante,  70  ; 
Potter  a.  Clark,  Ib.,  note. 

8.  A  denial  and  a  justification  in  an  action  for  slander  are  not  necessarily 
inconsistent;   both   may  be   true.     The   court  will   not,  on   motion, 
decide  that  both  are  not  true,  when  they  may  be,  and  the  defendant 
makes  affidavit  that  they  are.     A  defendant  has  an  absolute  right  to 
set  up  as  many  defences  as  he  has,  and  if  he  fails,  by  the  death, 
absence,  or  imperfect  memory  of  his  witness,  to  prove  one,  it  is  no 
reason  why  he  should  not  be  permitted  to  have  the  benefit  of  the 
other.     Sp.  T^  1856,  Ormsby  a.  Douglass,  5  Duer,  665. 

9.  Payment  must  be  specially  set  up  as  a  defence.     It  cannot  be  proved 
unless  it  is  alleged  in  the  answer.     (Code,  §  149;  5  T.  R.,  512;   2 
Johns.,  346.)      Gen.  T.,  1856,  Texier  a.  Gouin,  5  Duer,  389. 

10.  It  seems,  that  the  only  effect  of  a  denial  is  to  cast  the  burden  of  proof 
on  the  plaintiff.     Ib. 

11.  In  an  action  of  assault  and  battery,  the  answer,  after  denying  certain 
aggravated  circumstances  which  the  complaint  stated,  set  forth  cir- 
cumstances considered  as  a  provocation,  and  admitted. the  commission 
of  an  assault  and  battery. 

Held,  that  the  answer  was  frivolous.    (Lane  a.  Gilbert,  9  How.  Pr.  R., 
150.)     Circumstances  of  aggravation  in  such  an  action  were  never 
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traversable.  (Bates  a.  Loomis,  5  Wend.,  134.)  A  defendant  did  not 
admit  such  matters  by  not  pleading  to  the  declaration  prior  to  the 
Code.  (Cfrah.  Pr.,  798.)  In  an  action  for  assault  and  battery  it  is  not 
permitted,  as  it  is  in  actions  for  slander,  to  set  up  new  matter  which 
goes  only  in  mitigation  of  the  plaintiff's  damages.  So  far  as  the 
answer  consisted  of  denials  it  was  frivolous,  for  it  did  not  deny  any 
material  allegation  of  the  complaint.  (Temple  a.  Murray,  6  How. 
Pr.  R.,  329 ;  Hull  a.  Smith,  8  /£.,  149 ;  Edson  a.  Dillaye,  8  /&.,  273 ; 
Lane  a.  Gilbert,  9  Ib.,  150 ;  Western  R.  R.  Corporation  a.  Kortright, 
10  Ib.,  457.)  The  new  matter  set  up  did  not  constitute  a  defence  or 
a  counter-claim.  (Code,  §  150;  12  How.  Pr.  R.,  310 ;  Kneedler  a. 
Stern bergh,  10  Jb.,  67;  Drake  a.  Cockroft,  1  Abbotts'  Pr.  R.,  203; 
S.  C.,  10  How.  Pr.  R.,  377  ;  7  Ib.,  123,  294,  303.)  A  counter-claim 
need  not  be  sufficient  to  defeat  the  whole  of  the  cause  of  action  against 
which  it  is  interposed ;  but  any  other  defence  consisting  of  new  matter, 
except  in  actions  of  libel  and  slander,  must  be  an  answer  to  the  entire 
cause  of  action  to  which  it  is  set  up.  (10  How.  Pr.  R.,  68.)  Su- 
preme Court,  Sixth  Dist.,  Gen.  T.,  1857,  Gilbert  a.  Rounds,  14  How. 
Pr.  R.,  46. 

12.  An  answer  of  new  matter  which  does  not  state  facts  sufficient  to  con- 
stitute a  defence  is  always  insufficient,  and  may  be  demurred  to.  Su- 
preme Ct.,  Eighth  Dist.,  Sp.  T.,  1857,  Welsh  a.  Hazelton,  14  How. 
Pr.  R.,  97. 

AMENDMENT,  5,  6 ;  JUSTICE'S  COURT,  tit.  Pleadings  ;  MOTION,  23,  29,  33  ; 
PLEADING;  TRIAL,  12,  14. 

APPEAL. 

1.  In  a  foreclosure  action,  the  plaintiff's  motion  for  judgment  on  account 
of  the  frivolousness  of  a  demurrer  was  granted,  and  the  order  granting 
it  was  affirmed  at  general  term,  on  defendant's  appeal.  Plaintiff  then, 
after  computation  of  amount  due,  obtained  at  special  term  the  usual 
judgment  of  foreclosure  and  sale.  The  defendants  now  appealed  to 
the  Court  of  Appeals  from  the  judgment  entered  and  from  the  order 
at  general  term. 

Held,  that  the  appeal  could  not  be  sustained  under  either  subdivi- 
sions 1  or  3  of  section  11  of  the  Code.  The  decision  sought  to  be 
reviewed  did  not  prevent  a  judgment  from  which  an  appeal  might  be 
taken,  so  as  to  bring  the  case  under  subdivision  1 ;  nor  was  it  made 
upon  a  summary  application  in  an  action  after  judgment,  which  is  the 
case  provided  for  by  subdivision  3.  The  appellants  should,  after 
judgment  at  special  term,  have  appealed  to  the  general  term ;  and  if 
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the  judgment  at  special  term  had  been  affirmed,  appealed  from  that 
judgment..  1857,  The  Hollister  Bank  of  Buffalo  a.  Vail,  15,  N.  Y.R. 
(1  E.  P.  Smith),  593. 

2.  In  an  action  brought  to  declare  a  conveyance  to  be  a  mortgage,  and 
to  establish  the  right  of  the  plaintiff  to  redeem,  the  cause  having  been 
tried  before  one  of  the  justices  of  the  court,  a  final  decision  was  made 
disposing  of  the  whole  case,  except  ascertaining  the  result  of  an  ac- 
counting, and  a  reference  for  that  purpose  was  directed  in  the  order. 
The  defendants  appealed  from  this  order,  designating  it  as  "  the  judg- 
ment order,"  to  the  general  term.     The  "  case"  prepared  by  the  ap- 
pellants presented  the  evidence  and  proceedings  on  the  trial,  the  deci- 
sion or  "judgment  order,"  and  the  exceptions  which  related  to  the 
merits. 

Held,  that  the  appeal  was  irregular  and  must  be  dismissed.  The 
preparation  of  a  case  containing  exceptions  need  not  be  made  till  after 
judgment ;  and  no  review  of  any  such  decision,  whether  of  law  or  of 
fact,  can  be  had  except  on  an  appeal  from  such  judgment.  No  ques- 
tion of  law  included  among  the  conclusions  of  law  required  by  section 
268,  to  be  stated  by  the  court,  can  be  reviewed  on  an  appeal  under 
section  349,  by  appeal  before  the  final  judgment.  The  judgment  from 
which  appeal  may  be  taken  to  the  general  term,  is  the  same  as  that 
from  which  appeal  may  be  taken  to  the  Court  of  Appeals.  The  order 
from  which  an  appeal  is  allowed  by  section  349,  must  be  something 
different  from  a  decision  made  during  the  progress  of  the  trial,  dis- 
posing of  some  claim  made  by  either  party  affecting  the  relief  to  be 
granted,  and  something  other  than  a  conclusion  of  law  included  in  the 
decision  on  which  the  judgment,  in  whole  or  in  part,  is  to  be  entered. 
N.  Y.  Superior  Court,  Gen.  T.,  1857.  Lawrence  a.  The  Farmers' 
Loan  &  Trust  Company,  15  How.  Pr.  R.,  57. 

3.  An  appeal  may  be  taken  to  the  Supreme  Court,  from  the  judgment 
rendered  by  a  county  court,  or  by  the  mayor's  courts,  or  the  recorder's 
courts  of  cities.     Section  344  of  the  Code  as  amended,  Laws  of  1858, 
ch.  306,  §  15. 

4.  The  amendment  of  1857  to  section  11  of  the  Code — giving  an  ap- 
peal from  an  order  awarding  a  new  trial,  if  the  appellant  shall  agree 
to  be  concluded  by  the  judgment  on  the  appeal,  if  against  him,  with- 
out a  further  trial — does  not  allow  such  an  appeal  from  an  order  for  a 
new  trial,  made  before  the  amendment  took  effect.     (The  People  a. 
Carnal,  2  Seld.,  463.)     Ely  a.  Holton,  15  N.  Y.  R.  (1  E.  P.  Smith), 
595. 

5.  The  amendment  of  1857  to  section  11  of  the  Code — giving  an  appeal 
from  a  judgment  of  the  Supreme  Court  in  an  action  originating  in  a  jus- 
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tice's  court,  provided  it  shall  be  allowed  by  the  same  general  term  of  the 
Supreme  Court  which  pronounced  the  judgment,  before  the  end  of  the 
next  term — does  not  extend  to  cases  in  which  final  judgment  had  been 
reached,  and  the  litigation  ended  at  the  time  the  amendment  took 
effect,  but  to  actions  thereafter  to  be  prosecuted,  or  then  pending  and 
undetermined.  (See  Dash  a.  Vankleek,  7  Johns.,  489  ;  Wood  a.  Oak- 
ley, 11  Paige,  400  ;  The  People  o.  Carnal,  2  Seld.,  463.)  Ib. 

6.  An  order  refusing  an  attachment  against  a  witness  disobeying  a  sub- 
poena, requiring  him  to  produce  documentary  evidence,  material  to  the 
party  subpoenaing  him,  and  which  it  is  his  duty  to  produce,  is  appeal- 
able.    A  party  has  a  right  to  have  the  remedies  provided  by  law  to 
secure  the  attendance  of  material  and  necessary  witnesses,  or  the  pro- 
duction of  material  and  necessary  evidence  enforced  in  his  behalf,  when 
he  has  been  vigilant,  and  done  all  which  it  is  incumbent  on  him  to  do 
to  obtain  such  attendance  or  production.     An  order  which,  without 
fault  or  laches  on  his  part,  prevents  those  remedies  being  made  effect- 
ual, necessarily  involves  the  merits,  and  affects  a  substantial    right. 
N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Lafarge  <z.  The  Lafarge  Fire  Insu- 
rance Company,  14  How.  Pr.  R.,  26. 

7.  An  order  refusing  an  application  for  the  examination  of  an  adverse 
party  before  trial  is  appealable.     Green  a.  Wood,  Ante,  277. 

8.  The  power  given  by  the  amendment  of  1857  to  the  New  York  Com- 
mon Pleas  to  allow  an  appeal  to  the  Court  of  Appeals  in  an  action 
originating  in  the  Marine  Court,  is  not  necessarily  to  be  exercised  iu 
all  cases,  even  when  questions  of  law  are  involved.     Where  the  plain- 
tiff originally  had  judgment,  which  was  affirmed  by  the  Marine  Court 
at  general  term,  and  again  by  the  Court  of  Common  Pleas,  it  was  held 
that  an  appeal  to  the  Court  of  Appeals  should  not  be  allowed.     N.  Y. 
Com.  Pleas,  Gen.  T.,  1857,  Purchase  «.  Jackson,  14  How.  Pr.  R., 
230. 

9.  An  appeal  will  not  lie  from  an  order  until  it  is  entered,  and  the  mo- 
tion papers  are  filed  with  the  clerk  of  the  court.     The  motion  papers 
must  be  produced  to  the  court  upon  the  hearing  of  the  appeal.  Where 
no  papers  are  used,  and  the  motion  is  made  by  consent  upon  mere  ver- 
bal statements,  no  appeal  can  be  taken.   Gen.  T.,  1854,  Smith  a.  Dodd, 
3  E.  D.  Smith's  C.  P.  R.,  215 ;  and  see  Pierret  a.  Moller,  3  Ib.,  574. 

10.  A  mere  opinion  of  the  court,  given  upon  deciding  a  motion  to  deter- 
mine a  party's  right  to  costs  upon  a  verdict,  is  not  an  order  from  which 
an  appeal  may  lie,  although  such  opinion,  stating  that  "  the  plaintiff  is 
entitled  to  costs,"  be  entered  as  an  order  with  the  clerk  at  special  term. 
It  is  but  an  opinion,  and  until  rendered  effective  by  some  judgment  or 
award,  it  avails  nothing.     Gen.  T.,  1854,  Snyder  a.  Beyer,  3  E.  D. 
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Smith's  C.P.  R.,  235.     Compare  Thomas  a.  Tanner,  Post ;  tit.  JUDG- 
MENT, 9. 

11.  After  trial  of  the  cause  before  a  referee,  and  judgment  having  been 
entered  at  special  term,  the  parties,  with  a  view  to  an  appeal  to  the 
general  term,  entered  into  a  stipulation  as  follows  :  "  It  is  hereby  mu- 
tually stipulated  that  the  appeal  in  this  cause  from  the  referee's  report 
be  brought  to  a  hearing  before  the  general  term  of  this  court  as  soon 
as  practicable,  and  that  no  appeal  shall  be  taken  from  the  decision  of 
the  general  term  to  the  Court  of  Appeals.     It  is  further  stipulated 
that  this  case  shall  be  settled  according  to  the  decision  of  the  general 
term  of  this  court  under  its  directions."     On  the  hearing  at  the  gen- 
eral term,  the  stipulation  was  read ;  the  court,  after  decision  of  the 
case,  made  an  order  that  the  stipulation  should  be  incorporated  into 
the  judgment-roll.     The  plaintiff  appealed  to  the  Court  of  Appeals. 

Held,  that  the  Court  of  Appeals  would  enforce  such  a  stipulation, 
and  dismiss  the  appeal.  It  is  competent  for  the  parties  to  determine 
in  the  preliminary  stages  of  litigation  whether  they  will  place  the 
question  in  dispute  in  a  condition  to  be  reviewed  in  the  Court  of  Ap- 
peals. Nothing  less  than  a  plain  stipulation  in  writing  would  be  suffi- 
cient evidence  of  such  arrangement,  but  where  that  exists,  and  espe- 
cially where  it  has  been  sanctioned  by  the  court  below,  by  being  made 
part  of  the  record,  it  should  be  enforced.  Townsend  a.  The  Masterton 
Stone  Dressing  Company,  15  N.  F.  R.  (1  E.  P.  Smith),  587. 

12.  In  proceedings  referring  the  plaintiff's  claim  against  an  administra- 
tor, under  2  Revised  Statutes,  88,   89,  the  referees  reported  for  the 
plaintiff.     The  defendant  stipulated  that  judgment  should  be  entered 
on  the  report.     It  was  entered,  and  the  defendant  appealed  to  the 
general  term.     No  security  was  given,  and  the  plaintiff  moved  to  dis- 
miss the  appeal, 

Held) — 1,  that  the  proper  remedy  for  a  party  aggrieved  by  such  a  re- 
port would  be  substantially  as  under  the  former  practice  ( Grah.  Pr., 
576-579  ;  11  Wend.,  482),  to  cause  the  case  to  be  brought  before  the 
court  at  a  special  term,  upon  a  motion  to  set  aside  the  report  before 
judgment  is  entered ;  and  if  this  motion  is  denied,  he  may  then  ap- 
peal to  the  general  term,  and,  it  would  seem,  upon  the  facts  as  well  as 
questions  of  law.  He  may  then  appeal  to  the  Court  of  Appeals  upon 
questions  of  law.  But  a  judgment  entered  upon  stipulation  or  by 
default  is  not  a  decision  of  the  special  term  from  which  an  appeal  can 
be  taken.  (See  Dorr  a.  Wells,  5  How.  Pr.  A,  323,  and  cases  there 
cited.) 

2.  That  the  "act  in  relation  to  special  proceedings"  (Laws  of  1854, 
ch.  270)  is  broad  enough  to  include  such  a  case;  and  that  it  is  not 
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necessary  to  give  security  in  the  first  instance,  unless  the  appellant 
desires  a  stay  of  proceedings,  and  then  he  should  apply  to  the  court  or 
judge  for  an  order.  Supreme  Ct. ,  Eighth  Dist.,  Gen.  T.,  1857,  Boyd  a. 
Bigelow,  14  How  Pr.  JR.,  511. 

13.  An  appeal  may  be  brought  by  the  people  of  this  state  from  any 
judgment  against  them,  in  any  court,  without  undertaking  or  security ; 
and  such  appeal  shall  operate  as  a  stay  of  proceedings  on  the  judg- 
ment.    Laws  of  1858,  65,  ch.  37,  §  2. 

14.  Although  the  court  has  no  power  to  extend  the  time  in  which  a 
party  may  appeal,  yet,  if  he  has  appealed  in  due  time  and  given  an 
informal  notice  of  it,  the  court  may  allow  him  to  amend  his  notice, 
nunc  pro  tune.    Thus  if  the  reference  to  the  judgment  were  incorrect — 
as,  if  there  were  a  mistake  in  the  title,  in  the  amount  mentioned,  in 
the  date,  or  in  any  other  circumstance,  so  that  the  court  could  be  sat- 
isfied that  it  was  intended  for  an  appeal  in  the  action  in  question,  the 
necessary  amendment  would  be  allowed.     (Code,  §  173.)     The  serv- 
ing of  exceptions  or  a  case,  is  notice  in  writing  that  the  party  do- 
ing so  intends  to  appeal.     It  gives  notice  to  the  successful  party,  as 
clearly  and  distinctly  as  if  an  express  notice  to  that  effect  were  served. 
It  should  always,  therefore,  be  deemed  a  sufficient  notice  of  appeal, 
if  served  in  due  time,  especially  if  not  objected  to.     When  it  is  served, 
the  plaintiff  should  return  it  with  notice  of  the  objection,  or  he  should 
be  estopped  from  objecting  to  the  want  of  formal  notice.    Supreme  Ct., 
First  Dist.,  Gen.  T.,  1857,  Sherman  a.  Wells,  14  How.  Pr.  R.,  522. 

15.  The  written  notice  of  judgment  within  thirty  days   of  service  of 
which  the  party  must  appeal,  means  a  notice  of  a  judgment  so  per- 
fected in  form,  that  on  the  very  day  on  which  the  notice  is  given  of  its 
entry,. the  appellant  has  on  the  record  a  knowledge  of  all  the  matters 
necessary  to  the  perfection  of  an  appeal,  and  of  a  stay  upon  it.     One 
of  these  is  the  amount  of  the  costs,  so  that,  while  the  amount  of  costs 
is  kept  open,  no  notice  of  the  entry  of  judgment  can  be  given  which 
will  limit  the  time  to  appeal.     Ib. 

16.  The   plaintiff  noticed  taxation    of   costs  for  the    17th,   on   which 
day  it  was  adjourned  to  the  21st.     By  mistake  he  taxed  the  costs  and 
entered  judgment  on  the  20th,  and  on   that  day  gave  notice  of  the 
entry  of  judgment.     On  the  same  day,  discovering  the  error,  he  agreed 
with  the  defendant's  attorney  to  go  before  the  clerk  on  the  21st,  and 
readjust  the  cost,  and  that  any  items  disallowed  by  the  clerk,  should 
be  deducted  from  the  judgment. 

Held,  that  the  plaintiff's  notice  of  judgment,  served  on  the  20th, 
was  premature,  and  the  defendant  was  not  limited  to  serving  a  notice 
of  appeal  within  thirty  days  thereof.  Ib. 
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17.  "Upon  the  appeal  allowed  by  the  second  and  third  chapters  of  this 
title  being  perfected,  the  clerk  with  whom  the  notice  of  appeal  is  filed, 
shall,  at  the  expense  of  the  appellant,  forthwith  transmit  to  the  appel- 
late court  a  certified  copy  of  the  notice  of  appeal  and  of  the  judg- 
ment-roll ;  or,  if  the  appeal  be  from  an  order,  or  any  part  thereof,  a 
certified  copy  of  such  order,  and  of  the  papers  upon  which  the  order 
was  granted."     Section  328  of  the  Code  as  amended.     Laws  of  1858, 
ch.  306,  §  13. 

1 8.  "  The  appeal  to  the  Court  of  Appeals,  under  subdivision  two  of  section 
eleven  of  this  Code,  must  be  taken  within  sixty  days  after  written 
notice  of  the  order  shall  have  been  given  to  the  party  appealing ; 
every  other  appeal  allowed  by  the  second  and  third  chapters  of  this 
title  must  be  taken  within  two  years  after  the  judgment  shall  be  per- 
fected by  filing  the  judgment-roll.      Section   331   of  the   Code   as 
amended."     Laws  of  1858,  ch.  306,  §  14. 

19.  Section  13  of  the  Code  amended  by  adding  the  following  words  : 
"  On  a  second  and  each  subsequent  appeal  to  the  Court  of  Appeals, 
the  cause  shall  be  placed  upon  the  calendar  as  of  the  time  of  filing  the 
return  on  the  first  appeal."     Laws  of  1858,  ch.  306,  §  1. 

20.  Under  the  act  of  1849  (Laws  of  1849,  293),  which  provides  that 
on  the  appeal  in  summary  proceedings  for  the  possession  of  demised 
premises,  the  decision  of  the  "  county  judge  shall  be  an  affirmance  or 
reversal  of  such  judgment,  and  be  final" — a  judgment  on  such  ap- 
peal is  ultimate  and  conclusive,  and  not  subject  to  review  on  appeal 
in  the  Supreme  Court.     Second  Dist.,  Gen.  T.,  1857,  Duell  a.  Rust, 
24  Barb.,  438. 

21.  It  seems,  that  in  an  appeal  to  the  county  court  from  the  decision  of  a 
justice  in  such  proceedings,  the  notice  of  appeal  must  be  given  in  the 
manner  provided  by  section  354  of  the  Code.     Security  for  the  judg- 
ment must  be  given,  in  the  form  prescribed  by  section  356  of  the 
Code,  which,  it  would  seem  from  subdivision  3  of  section  5  of  the  act 
of  1849,  must  be  approved  by  some  officer  formerly  competent  to 
allow  appeals  to  courts  of  common  pleas  (2  Rev.  Stats.,  258,  §  191, 
187);  although  no  allowance  of  the  appeal  itself  is  now  necessary. 
In  addition  to  this,  in  cases  of  an  appeal  by  the  tenant,  in  order  to  stay 
the  issuing  of  the  warrant  or  execution,  security  must  also  be  given 
for  the  payment  of  all  rent  accruing  or  to  accrue  upon  the  premises, 
subsequent  to  the  application  of  the  justice.     Where  no  security  is 
given,  the  county  court  have  no  jurisdiction,  and  the  appeal  should  be 
dismissed.     Ib. 

22.  Of  the  necessity  of  argument  or  submission  of  points  on  the  part  of 
a  respondent.     Agreda  a.  Faulberg,  3  E.  D.  Smith's  C.  P.  R.,  178. 
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23.  Errors  at  the  trial  cannot  be  reviewed  except  upon  a  sufficient  case 
or  exceptions.     Otis  a.  Spencer,  Ante,  127. 

24.  An  appeal-book  is  insufficient,  if  it  does  not  contain  a  case  or  excep- 
tions  presenting   the  conclusions  of  fact  and  of  law,  and  a  proper 
statement  of  the  questions  presented,  and  of  the  exceptions  to  rulings. 
Otis  a.  Spencer,  Ante,  127. 

Such  an  appeal-book,  although  it  contains  the  pleadings,  the  referee's 
report,  the  judgment,  and  notice  of  appeal,  presents  no  record  into 
which  the  court  can  look  for  the  reasons  and  ground  of  the  judgment, 
or  to  find  errors,  if  any  there  were,  at  the  trial ;  and  when  those  parts 
of  such  a  record  which  have  no  relation  to  the  trial,  present  no  error, 
the  Court  of  Appeals  will  affirm  the  judgment,  if  it  be  appealable.  Ib. 

25.  A  case  is  now  in  its  substance  very  nearly  if  not  identically  what  a 
bill  of  exceptions  always  was  in  legal  practice,  except  as  to  the  formal 
statement  of  facts,  now  required  to  be  inserted.     Besides  the  evidence 
so  far  as  necessary  to  a  proper  understanding  of  the  questions  intended 
to  be  raised  on  the  appeal,  the  case  should  contain  a  statement  of  the 
facts  as  the  judge  found  them,  and  his  conclusions  of  law  (when  the 
case  was  tried  before  a  judge  without  a  jury).     The  place  for  this 
statement  and  those  conclusions  is  not  in  the  decision,  which  the  judge 
pronounces  and  signs  as  the  authority  for  the  judgment,  but  in  the 
case  made  to  review  the  judgment.    (See  Hunt  a.  Bloomer,  3  Kern.,  341 ; 
Johnson  a.  Whitlock,  3  /&.,  344  ;  Magie  a.  Baker,  4  Ib.)     The  excep- 
tions should  also  be  inserted  in  the  body  of  the  case.     A  case  which 
refers  to  a  paper  in  the  judgment-roll  for  a  statement  of  facts  and  con- 
clusions of  law,  and  to  another  schedule  or  paper  for  the  exceptions,  is 
inartificial.     1857,  Smith  a.  Grant,  15  JV.  F.  R.  (1  E.  P.  Smith),  590. 

26.  When  an  order  which  the  Court  of  Appeals  have  not  jurisdiction  to 
review,  and  the  papers  on  which  the  application  for  it  was  founded,  are 
incorporated  into  the  appeal-book,  they  will  be  struck  out  by  the  Court 
of  Appeals  on  motion.     Ib. 

27.  Section  460  of  the  Code  amended  by  striking  out  the  word  "sec- 
tion," inserting  in  place  thereof  the  word  "  provision,"  and  by  adding 
at  the  end  of  the  section  the  following  words : 

"  In  all  cases  of  appeal  to  the  Court  of  Appeals,  in  actions  which 
were  originally  commenced  in  the  late  Court  of  Chancery  of  this 
State,  the  Court  of  Appeals  shall  review  the  cause  upon  the  facts  and 
the  law,  without  any  statement  or  specification  of  facts  found,  or  any 
exception  taken  at  the  trial  of  any  or  either  of  them."  And  it  shall 
be,  and  is  hereby  declared  to  be  the  duty  of  the  Court  of  Appeals,  in 
any  and  all  such  cases,  to  review  the  whole  matter  upon  the  evidence 
as  well  as  the  law.  Laws  of  1858,  ck.  306,  §  19. 
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28.  On  appeal   to  the   general   term  from  a  judgment,  the   question 
whether  the  verdict  was  not  against  the  weight  of  evidence,  cannot 
properly  be  raised.     By  section  348  of  the  Code,  an  appeal  upon  the 
law  only  lies  from  a  judgment  entered  at  special  term,  unless  the  trial 
be  had  before  the  court  or  referees.     When  the  trial  is  by  a  jury,  their 
finding  can  only  be  reviewed  by  a  motion  for  a  new  trial  under  section 
349 ;  and  if  the  moving  party  is  not  satisfied  with  the  decision  of  the 
special  term  on  the  motion,  he  should  appeal  from  the  order.     An 
appeal  from  the  judgment  does  not  bring  such  an  order  under  review, 
except  so  far  as  the  consideration  of  the  question  of  law  raised  at  the 
trial,  and  the  appellant's  exceptions  there  taken  may  have  that  effect. 
Upon  appeal  from  the  judgment,  the  finding  of  the  jury  must  be 
deemed  final  and  conclusive  as  to  the  facts.     Gen.  T.,  1856,  Marquart 
a.  Lafarge,  5  Duer,  559.     To  the  same  effect  is  Keys  a.  Devlin  (Gen. 
T.,  1854),  3  E.  D.  Smith's  C.  P.  R.',  and  see  Stettiner  a.  The  Granite 
Insurance  Co.,  5  Duer,  594. 

29.  When  at  the  close  of  a  trial  before  the  court,  every  question  affecting 
the  merits,  including  the  costs  of  the  action,  is  unconditionally  deter- 
mined, and  no  questions  are  reserved  to  be  thereafter  decided  by  the 
court,  except  that  a  reference  is  ordered   to  ascertain   some  amount 
which,  according  to  the  final  decision  made,  one  party  or  the  other  is 
to  pay,  and  the  final  decision  determines  how  that  is  to  be  ascertained, 
but  directs  a  referee  to  ascertain  it,  the  only  matter  which  can  possibly 
be  reviewed  upon  an  appeal  from  this  final  decision,  taken  before  it 
becomes  a  judgment,  is  the  competency  of  the  court  to  direct  a  refer- 
ence for  such  a  purpose.     If  the  court  was  competent  to  direct  a  refer- 
ence for  such  a  purpose,  it  is  at  least  questionable  whether  the  order 
in  that  respect  could  be  reviewed,  for  the  reason  that  it  would  be  dis- 
cretionary with  the  court  to  grant  it  or  to  ascertain  the  result  without 
the  aid  of  a  referee.     IV.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Lawrence  a. 
The  Farmer's  Loan  &  Trust  Co.,  15  How.  Pr.  R.,  57. 

30.  In  an  action  against  common  carriers  for  failure  to  deliver  goods,  the 
objection  that  the  legal  effect  of  the  contract  proved  varied  from  that 
described  in  the  complaint,  or  that  the  plaintiff  did  not  allege  any 
fraud  or  gross  negligence  of  the  defendants,  if  not  taken  at  the  trial 
cannot  be  raised  on.  the  appeal.     (Barnes  a.  Ferine,  2  Kern.,  24,  25.) 
Gen.  T.,  1855 ;  Newstadt  a.  Adams,  5  Duer,  43. 

31.  In  an  action  on  an  insurance  policy,  a  reference  was  had,  before  trial, 
to  ascertain  the  amount  of  loss,  and  the  referee's  report  was  read  in 
evidence  on  the  trial,  and  verdict  was  for  the  plaintiff. 

ffeld,  that  the  report  could  not  be  reviewed  at  general  term,  on  the 
defendant's  appeal  from  the  judgment ;  but  that  his  remedy  should 
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have  been  by  motion  or  objection  before  it  was  read  in  evidence. 
Ehlen  a.  The  Rutgers  Fire  Ins.  Co.,  Ante,  68. 

32.  It  seems,  that  on  an  appeal  from  an  order  refusing  an  attachment 
against  a  witness  disobeying  a  subpoena  requiring  him  to  produce  doc- 
umentary evidence,  in  determining  whether  the  order  appealed  from  is 
erroneous,  the  conclusion  of  the  court  should  not  be  affected  by  any 
such  consideration,  as  that  the  plaintiff  may  be  remediless  or  deprived 
of  the  means  necessary  to  maintain  an  action,  if  the  particular  instru- 
mentality employed  in  the  case  in  question  should  be  held  not  to  be  a 
matter  of  right.    JV.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Lafarge  a.  The 
Lafarge  Fire  Ins.  Co.,  14  How.  Pr.  R^  26. 

33.  When,  on  the  report  of  a  referee,  the  facts  are  correctly  found,  and 
the  error  is  one  of  law  in  giving  the  judgment,  the  court,  on  appeal, 
may  give  the  judgment,  for  which  the  referee  should  have  reported, 
without  setting  aside  the  report  in  respect  to  the  facts  found.    Gen.  T^ 
1854,  Hannay  a.  Pell,  3  E.  D.  Smith's  C.  P.  JR.,  432. 

34.  Where,  upon  appeal  from  a  judgment,  on  a  verdict  for  the  defendant, 
it  was  held  that  the  verdict  was  against  law  and  evidence,  and  a  new 
trial  was  ordered,  it  was  also  ordered,  that  if,  upon  the  next  trial,  the 
evidence  shall  be  the  same  as  upon  the  first,  the  jury  must  be  instructed 
to  find  a  verdict  for  the  plaintiff.     Gould  a.  Segee,  5  Duer,  260, 
272. 

35.  The  plaintiff,  having  recovered  a  verdict,  entered  up  his  judgment, 
which  the  defendants  moved  to  set  aside.     This  motion  was  denied, 
but  the  notice  of  entry  of  judgment  was  set  aside.     The  defendant 
moved  for  a  new  trial,  which  was  denied.     On  appeal  to  the  general 
term,  the  order  denying  it  was  affirmed.     By  the  order  at  general 
term,  entered  on  that  appeal,  it  was  further  ordered  that  the  judgment 
at  special  term  should  be  affirmed. 

Held,  that  that  part  of  the  order  was  erroneous,  as  no  such  judg- 
ment was  the  subject  of  the  appeal.  The  appeal  was  merely  from  the 
denial  of  a  motion  for  a  new  trial,  and  the  judgment  could  not  properly 
be  affirmed  on  such  appeal.  Gen.  T.,  1854,  Miller  a.  The  Eagle  Life 
and  Health  Ins.  Co.,  3  E.  D.  SmitKs  C.  P.  R.,  184. 

36.  It  is  the  practice  in  the  N.  Y.  Common  Pleas,  where  a  judgment  has 
been  opened  and  a  new  trial  ordered,  but  the  judgment  allowed  to 
stand  as  security,  to  require  a  new  judgment  to  be  entered  for  the 
amount  recovered  on  the  second  trial,  without  reference  to  the  previous 
judgment.     Ib. 

ARBITRATION  AND  AWARD,  2  ;  JUSTICE'S  COURT,  tit.  Appeal ;  MOTION, 
10,  51;  QUESTIONS  OF  LAW  AND  FACT,  1;  REFERENCE,  4,  6;  STAY 
OF  PROCEEDINGS,  4,  5,  6. 
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ARBITRATION    AND    AWARD. 


ARBITRATION  AND  AWARD. 

1.  A  submission  provided  that  a  judgment  "might  be  rendered,"  in  the 
•  county  court,  upon  the  award  to  be  made. 

Held,  that  the  party  in  whose  favor  the  award  was  made  had  the 
right  to  elect  to  bring  action  thereon,  instead  of  moving  for  a  confirm- 
ation of  the  award,  and  judgment  thereon,  in  the  county  court;  and 
was  not  obliged  to  wait  until  a  term  of  the  county  court  had  inter- 
vened, before  commencing  his  action.  (Dickerson  a.  Tiner,  4  Blackf., 
253;  Titus  a.  Scantling,  76.,  89;  and  see  2  Hill,  271.)  Sixth  Dist., 
Gen.  T.,  1857,  Burnside  a.  Whitney,  24  Barb.,  633. 

2.  A  party  against  whom  an  award  has  been  rendered,  and  judgment 
thereon  entered,  pursuant  to  2  Revised  Statutes,  541,  cannot  review 
the  decision  of  the  arbitrator  upon  the  merits,  by  an  appeal  from  the 
judgment.     Second  Dist.,  Sp.  T.,  1857,  Ketchum  a.  Woodruff,  24 
Barb.,  147. 

3.  It  seems,  that  the  proper  remedy  is  to  move  to  vacate  or  to  modify 
the  award,  and,  on  appealing  from  the  judgment,  to  annex  to  the  judg- 
ment record  certified  copies  of  the  motion  papers.     Ib. 

ARREST. 

1.  Both  partners  are  liable  to  arrest  in  an  action  on  a  debt  of  the  firm, 
fraudulently  contracted  by  one  of  them.     Anonymous,  Ante,  319,  note. 

2.  The  defendant  kept  an  account  in  the  bank  of  the  plaintiffs,  and  during 
a  certain  number  of  years  drew  out,  to  a  very  large  amount,  more  than 
had  been  deposited  by  him ;  and,  on  examining  the  ledger  containing 
the  account  of  the  defendant  with  the  bank,  which  was  kept  by  a  clerk, 
one  B.,  it  appeared  that  in  the  ledger  the  deposits  of  the  defendant  had 
been  increased,  by  false  entries,  to  the  amount  overdrawn  by  the  de- 
fendant. 

Held,  that  this  was  sufficient  evidence  of  the  defendant's  knowledge 
of  and  complicity  in  the  fraudulent  entries  made  by  B. ;  and  that, 
further,  the  declarations  of  B.  in  relation  to  the  fraud,  as  testified  to  by 
his  wife,  were  evidence  against  him.  Union  Bank  a.  Mott,  Ante,  315. 

3.  In  an  action  against  an  innkeeper,  on  his  common-law  liability,  for 
negligent  loss  of  baggage,  the  defendant  cannot  properly  be  held  to 
bail,  except  under  section  179,  by  an  order  of  a  judge,  on  proof,  in 
addition  to  the  facts  constituting  the  cause  of  action,  that  the  defend- 
ant is  a  non-resident  of  the  State,  or  is  about  to  remove  therefrom. 
The  People  on  rel.  Burroughs  a.  Willett,  Ante,  37. 

4.  The  defendant,  having  obtained  large  orders  and  contracts  for  the  sale 
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of  shrubbery,  entered  into  a  written  contract  with  the  plaintiffs,  who 
were  nursery  men,  whereby  he  assigned  to  the  plaintiffs  all  those 
orders  and  contracts,  and  engaged,  as  their  agent,  to  deliver  their 
shrubbery,  in  fulfilment  of  the  orders  and  contracts,  and  collect  the 
payments  therefor,  and  remit  by  draft,  as  collected,  to  the  plaintiffs, 
until  they  should  receive  a  certain  sum,  after  which  the  plaintiffs  were 
to  reassign  and  release  all  further  interest  in  the  orders  and  contracts  to 
the  defendant. 

Held,  that  the  defendant  was  an  agent  in  a  fiduciary  capacity,  within 
the  meaning  of  section  179,  subdivision  2,  of  the  Code.  He  received 
the  trees,  in  trust,  to  deliver ;  he  was  to  receive  the  money  to  remit. 
He  had  no  discretionary  powers — no  power  to  make  contracts,  or 
deliver  to  others  than  those  with  whom  contracts  had  been  made.  He 
received  the  trees  in  trust,  and  the  money,  when  paid  to  him,  in  the 
same  character.  (Burnham  a.  Casey,  4  Sandf.,  707 ;  Stoll  a.  King,  8 
How.  Pr.  R.,  298;  White  a.  Platt,  5  Den.,  269;  Bowler's  L.  D.  ; 
Holbrook  a.  Homer,  6  How.  Pr.  R.,  86,  and  see  Goodrich  a.  Dunbar, 
17  Barb.,  644.)  Supreme  Ct.,  Eighth  Dist.,  Sp.  T.,  1857,  Frost  a. 
McCarger,  14  How.  Pr.  R.,  131. 

5.  The  defendant,  an  extensive  banker,  received  from  the  plaintiffs,  who 
kept  a  deposit  account  with  him,  a  draft  to  be  collected,  and  the  pro- 
ceeds to  be  passed  to  their  credit.     Under  their  agreement  respecting 
the  account,  he  was  at  liberty  to  use  their  funds,  and  was  chargeable 
with  interest  on  balances  in  his  hands.     The  draft  was  payable  on  the 
25th  of  the  month.     On  the  24th  he  was  insolvent,  and  knew  it ;  and 
on  the  25th,  before  the  draft  was  paid,  had  decided  to  suspend ;  and 
on  the  same  day  did  suspend.     There  was  nothing  to  show  that  he 
personally  knew  of  the  receipt  of  the  draft  until  after  it  had  been  col- 
lected by  his  clerks,  and  the  proceeds  passed  by  them  to  the  plaintiffs' 
credit;  and  there  was  some  evidence  that  he  did  not.     In  an  action 
brought  to  recover  the  proceeds,  the  plaintiff  sought  to  hold  the 
defendant  to  bail. 

Held,  that  he  did  not  "wrongfully  convert  the  property  of  the 
plaintiffs;"  that  he  was  not  acting  in  "a  fiduciary  capacity"  in  collect- 
ing the  draft ;  and  that  he  was  not  "  guilty  of  a  fraud  in  contracting 
the  debt  or  incurring  the  obligation  for  which  the  action  was  brought," 
or  in  "  disposing  of  the  property  ;"  and  that  he  could  not,  on  any  of  the 
grounds  claimed,  be  held  to  bail.  N.  Y.  Superior  Ct.,  Gen.  T.,  1858, 
Bussing  a.  Thompson,  15  How.  Pr.  R.,  97. 

6.  The  defendant,  being  liable  to  arrest  at  the  suit  of  the  plaintiff  for  a 
debt  incurred  in  a  fiduciary  capacity,  had  a  settlement  with  the  plain- 
tiff, on  which  he  gave  him  his  check,  post  dated,  for  a  part  of  the 
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ASSESSMENT    OF    DAMAGES. 


amount,  and  accepted  the  plaintiff's  draft  for  the  balance,  and  gave  a 
bond  for  the  faithful  payment  of  moneys  thereafter  received  by  him ; 
and  the  witness  of  the  plaintiff  deposed  that  the  securities  were  received 
by  the  plaintiff,  not  as  a  satisfaction  of  the  debt,  nor  with  any  view  of 
changing  the  character  of  the  liability,  but  that  the  draft  and  check 
were  to  be,  when  paid,  and  not  till  then,  a  satisfaction  of  the  debt. 

Held,  that,  although  perhaps  not  so  intended,  they  had  the  effect  to 
change  the  nature  of  the  liability,  and  the  defendant  was  no  longer 
liable  to  an  arrest.  No  third  party,  to  whom  the  check  and  draft 
might  have  been  transferred,  could  have  imprisoned  the  defendant,  and 
the  remedy  should  not  be  deemed  to  be  preserved  to  the  plaintiff. 
Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1856,  The  Alliance  Insurance  Com- 
pany a.  Cleveland,  14  How.  Pr.  JK.,  408. 

INJUNCTION,  4  ;  MOTION,  37 — 49. 

ASSESSMENT  OF  DAMAGES. 

1.  In  all  cases  in  which  the  defendant  has  appeared  in  the  action,  the 
plaintiff  must  give  him  notice  of  the  execution  of  a  writ  of  inquiry  to 
assess  the  damages,  on  taking  judgment  upon  his  failure  to  answer. 
Kelsey  a.  Covert,  Ante,  336,  note. 

2.  Where  the  answer  of  the  defendant,  in  an  action  for  assault  and  bat- 
tery, a'dmits  the  commission  of  the  act,  the  defendant  loses  no  right  by 
judgment  being  ordered  for  the  plaintiff,  on  account  of  the  frivolous- 

,  ness  of  the  answer.  The  omission  of  the  defendant  to  answer  is  a  con- 
fession only  of  the  material  allegations  in  the  complaint,  which  must 
be  established  to  entitle  the  plaintiff  to  a  judgment.  (Code,  §  168  ;  Fry 
a.  Bennett,  1  Sandf.,  54 ;  Newman  a.  Otto,  4  Ib.,  668 ;  Harlow  a. 
Hamilton,  6  How.  Pr.  R.,  475  ;  the  case  of  The  Mayor  of  Albany  a. 
Cunliff,  2  Comst.,  170,  not  conflicting.)  In  an  action  for  assault  and 
battery,  failure  to  answer  admits  only  nominal  damages.  (Bates  a.  Loo- 
mis,  5  Wend.,  134  ;  Grah.  Pr.,  797.)  Although,  where  a  party  suffers 
inquest  against  him  at  the  circuit,  he  loses  the  right  to  produce  testi- 
mony on  his  part,  and  is  restricted  to  cross-examining  the  plaintiff's 
witnesses  (Green  a.  Willis,  1  Wend.,  78 ;  Grah.  Pr.,  292) ;  yet,  it 
seems,  that  there  is  no  authority  that  thus  restricts  the  defendant's 
rights  on  the  assessment  of  damages,  either  at  the  circuit,  or  before  a 
sheriff's  jury,  when  judgment  goes  against  him  by  default,  for  not 
answering  the  complaint  (Foster  a.  Smith,  10  Wend.,  5 ;  Ib.,  563;  1 
Hill,  101 ;  Grah.  Pr.,  788,  799);  but,  in  such  case,  the  defendant  may 
call  his  witnesses  on  the  assessment  of  the  plaintiff's  damages — 
whether  they  shall  be  assessed  by  a  sheriff's  jury,  upon  a  writ  of 
inquiry,  or  otherwise — to  prove  all  proper  mitigating  facts.  (Saltus  a. 
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ASSIGNMENT. 


Kipp,  12  How.  Pr.  JR.,  342  ;  Lane  a.  Gilbert,  9  How.  Pr.  ft.,  150.) 
Supreme  Ct.,  Sixth  Dist.,  Gen.  T.,  1857,  Gilbert  a.  Rounds,  14  How. 
Pr.  ft.,  46. 

JUDGMENT,  6,  7. 

ASSIGNMENT. 

1.  A  manufacturer  of  steam-engines  made  a  voluntary  assignment  for 
the  benefit  of  creditors ;  and  having  on  hand  at  his  factory,  at  the 
time  of  making  the  assignment,  a  number  of  engines  in  different 
states  of  forwardness  in  the  course  of  their  construction,  by  the  as- 
signment he  authorized  the  assignees  to  apply  the  proceeds  of  the  sale 
of  the  assigned  property,  among  other  purposes,  to  pay  the  expenses 
of  the  management  of  said  business,  or  of  completing  or  fitting  up  for 
sale  any  of  the  property,  or  working  up  materials,  so  as  to  realize  the 
greatest  amount  of  money  therefrom,  as  in  the  judgment  of  the  assignees 
should  seem  most  advisable. 

Held,  void.  Such  assignments  should  not  be  permitted  to  substitute 
the  will  of  the  debtor  or  of  his  assignees,  or  even  their  discretion,  for 
the  judgment  of  the  courts,  as  to  the  time  or  manner  of  appropriating 
the  property  to  the  payment  of  debts.  The  debtor  can  authorize  no 
delay,  except  such  as  is  necessarily  incidental  to  the  creation  of  the  trust. 
Dunham  a.  Waterman,  Ante,  357.  - 

2.  It  seems,  that  a  debtor  who  makes  a  voluntary  assignment  for  benefit 
of  creditors,  may  direct,  in  general  terms,  a  sale  of  the  property  and 
collection  of  the  dues  assigned,  and  may  also  direct  to  what  debts,  and 
in  what  order,  the  proceeds  shall  be  applied ;  but  that  beyond  this  he 
can  prescribe  no  condition  whatever  as  to  the  management  or  disposi- 
tion of  the  assigned  property.     Ib. 

3.  Under  the  provisions  of  2  Revised  Statutes  respecting  fraudulent  con- 
veyances (2  Rev.  Stats.,  137,  §1),  honesty  of  purpose  in  the  assignee, 
in  a  voluntary  assignment  in  trust  for  the  benefit  of  creditors,  is  imma- 
terial.    The  assignor's  intent  is  the  intent  designated  by  the  statute. 
(18  Barb.,  272,  274.)     Third  Dist.,  Gen.  T.,  1857,  Wilson  a.  Forsyth, 
24  Ba,rb^  105,  120. 

4.  To  render  an  assignment  void  when  not  so  on  its  face,  as  a  matter  of 
law,  the  fact  of  a  fraudulent  intent  in  making  it  must  be  found,  and 
found  legitimately,  from  evidence  that  will  fairly  support  the  finding ; 
and  it  must  be,  also,  an  intent  to  commit  a  fraud  on  creditors  by  mak- 
ing the  assignment,  and  not  by  some  entirely  independent  act.     Ib. 
And  see  Hotop  a.  Durant,  Ante,  371,  note. 

5.  An   assignment,   accompanying  which  there  is  no  inventory,  is  not 
void  merely  because  the  assignor  retained  some  property  that  he  might 
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have  assigned,  or  which  he  might  have  delivered  under  the  general 
terms  of  the  assignment.  Ib.  And  see  American  Exchange  Bank  a. 
Webb,  15  How.  Pr.  R.,  393. 

6.  No  power  exists  in  any  number  of  partners  less  than  the  whole  to 
make  a  general  assignment  to  a  trustee  for  the  benefit  of  creditors,  even 
without  preferences.     Wetter  a.  Schlieper,  Ante,  123. 

7.  Such  an  assignment,  when  made  without  the  concurrence  or  consent 
of  all  the  partners,  is  absolutely  void.     Ib. 

So  held,  in  an  action  brought  by  a  non-concurring  partner  for  a  dis- 
solution of  an  insolvent  copartnership,  and  appointment  of  a  receiver 
to  close  up  its  affairs.  Ib. 

8.  Otherwise  of  an  assignment  executed '  by  those  alone   who   are  the 
general  partners  in  a  limked  partnership,  although,  by  failure  to  com- 
ply with  the  statute,  the  special  partner  had  made  himself  liable  as  a 
general   partner.      Gen.  T.,   1854,  Robinson   a.  Mclntosh,  3  E.  D. 
Smith's  C.  P.  JR.,  221. 

9.  Any  executor,  administrator,  receiver,  assignee,  or  other  trustee  of  an 
estate,  or  the  property  and  effects  of  an  insolvent  estate,  corporation, 
association,  partnership,  or  individual,  may,  for  the  benefit  of  creditors 
and  others  interested  in  any  estate  or  property  so  held  in  trust,  dis- 
affirm, treat  as  void,  and  resist  all  acts  done,  transfers  and  agreements 
made,  jn  fraud  of  the  rights  of  any  creditor,  including  themselves  and 
others  interested  in  any  estate  or   property  held  by,  or  of  right  be- 
longing  to,  any  such   trustee   dr  estate.     Laws  of  1858,  506,   ch. 
314,  §  1. 

10.  It  seems,  that  the  surrender,  and  an  assignment  with  intent  to  revest 
the  title  in  the  assignor,  may  operate  as  an  equitable  reassignment. 
Bull  a.  Larkin,  3  E.  D.  Smith's  C.  P.  R.,  555. 

11.  All  demands  arising  from  injuries  to  property  are  assignable;   and 
when   assigned,  the  action  is   properly  brought  in   the  name  of  the 
assignee.    (McKee  a.  Judd,  2  Kern.,  622.)    Third  Dist.,  Gen.  T.,  1856, 
Foy  a.  Troy  &  Boston  R.  R.  Co.,  24  Barb.,  382. 

12.  A  claim   against  common  carriers  for  damages  for  the  loss  of  goods 
is  assignable.     Gen.  T.,  1854,  Freeman  a.  Newton,  3  E.  D.  Smith's 
C.  P.  R.,  246. 

13.  A  debt,  evidenced  by  a  negotiable  promissory  note,  was  discharged 
by  the  payee  by  a  release  under  seal.     The  debtor  subsequently  prom- 
ised the  payee  that  he  would  pay  it,  notwithstanding  the  release.     The 
payee  having  indorsed  the  note  without  recourse,  the  indorsee  sued  the 
maker,  stating  the  note  as  his  cause  of  action. 

Held,  1.  That  the  assignment  of  the  note  did  not  operate  as  an  assign- 
ment of  the  new  promise,  which  constituted  the  only  cause  of  action, 
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nor  was  the  mere  indorsee  of  the  note  entitled  to  the  benefit  of  such 
new  promise  made  to  the  payee.  The  action  was  brought  by  the 
plaintiff,  not  as  assignee  of  a  subsisting  debt,  but  as  indorsee  of  a  note 
which  proved  to  have  been  extinguished.  (Compare  Dupuy  a.  Swart, 
9  Wend.,  2d  ed.,  241,  note.) 

2.  The  variance  between  the  allegation  of  a  subsisting  note  as  a 
cause  of  action,  and  the  evidence  of  a  new  promise  to  pay  an  ex- 
tinguished note,  was  one  that  could  not  have  been  properly  disre- 
garded on  the  trial.  The  only  cause  of  action,  alleged  in  the  com- 
plaint, viz.,  the  note,  was  disproved  in  its  entire  scope  and  meaning 
by  the  release.  Proof  of  the  new  promise  would  have  substituted  a 
new  cause  of  action,  which  the  defendant  had  not  been  required  to 
answer,  and  to  which  the  defence  in  his  answer  was  not  at  all  directed. 
Gen.  T.,  1856,  Stearns  a.  Tappin,  5  Duer,  294. 

CAUSE  OF  ACTION,  28 ;  COMPLAINT,  10. 

ATTACHMENT. 

1.  Under  section  229  of  the  Code,  it  is  enough  to  authorize  the  granting 
of  an  attachment,  that  the  defendant  has,  with  intent  to  defraud  his  cred- 
itors, disposed  of  and  secreted  any  property  in  his  possession,  and 
to  which  he  claimed  title,  although  his  title  was  imperfect  <jr  clearly 
bad.     The  injury  to  the  creditor,  and  the  intent  to  defraud,  are  as 
clearly  shown  in  that  case,  as  if  the  defendant  had  a  perfect  title. 
The  attachment  lies,  if  the  defendant  has  or  is  about  to  secrete  "  any" 
single  piece  of  his  property,  and  extends  to  all  his  property  of  every 
kind,  because  the  single  act  shows  a  readiness  and  an  intent  to  extend 
the  offence  as  far  as  may  be  necessary  to  promote  his  fraudulent  de- 
signs.    This  design  is  as  manifest  in  concealing  embezzled  property,  as 
in  concealing  that  which  is  lawfully  his.     Supreme  Ct.,  First  Dint., 
Gen.  T.,  18^7,  Treadwell  a.  Lawlor,  15  How.  Pr.  R.,  8. 

2.  A  threat  by  a  debtor  that  he  would  assign  and  put  his  property  out 
of  his  hands,  made  in  words  which  may  be  construed  to  mean  that  he 
would  make  a  lawful  assignment,  is  not,  without  any  evidence  of  con- 
temporaneous or  subsequent  acts  showing  a  fradulent  intent,  a  suffi- 
cient ground  for  an  attachment.     Wilson  a.  Britton,  Ante,  97. 

3.  That  the  defendant  threatened  to  assign  and  put  his  property  out  of 
his  hands,  so  that  the  plaintiff  should  get  nothing,  unless  the  plaintiff 
•would  accept  a  part  in  full,  is  not  presumptive  evidence  of  a  fraudulent 
intention.     Ib. 

4.  The  defendant  had  all  his  business  and  property  in  the  State  of  New 
York,  and  all  his  business  capital  and  his  bank  account  in  the  city  of 
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New  York,  where  he  was  engaged  in  business,  and  where  he  spent  on 
an  average  eight  hours  of  every  business  day;  but,  for  reasons  of 
convenience  and  economy  merely,  maintained  his  family  in  Jersey  City, 
in  the  State  of  New  Jersey,  and  spent  with  them  there  his  nights  and 
Sundays. 

Held,  that  he  was  "  not  a  resident  of  the  State  of  New  York"  with- 
in the  meaning  of  the  provisions  of  the  Code  respecting  attachments. 
Barry  a.  Bockover,  Ante,  374,  and  note. 

5.  An  attachment  is  the  commencement  of  process,  although  no  sum- 
mons be  served  ;  the  issuing  of  a  summons  alone  is  not  the  commence- 
ment of  action,  and  would  not  aid  in  giving  jurisdiction  to  the  court 
until  it  is  served.     Its  issuing  is  not  necessary  to  the  validity  of  an 
attachment.     The  court  acquires  jurisdiction  from  the  time  the  sum- 
mons is  served,  or  any  provisional  remedy  is  allowed.     Supreme  Ct., 
First  Dist.,  Gen.  T.,  1857,  Tread  well  a.  Lawlor,  15  How.  Pr.  R.,  8. 

6.  In  the  New  York  Superior  Court,  no  attachment  can  issue  against  a 
foreign  corporation,  unless  there  is  an  action  regularly  commenced. 
That  can  be  by  a  resident  for  any  cause  of  action  (Code,  §  427)  ;  but 
to  render  the  suit  effectual  there  must  be  property  within  the  State,  or 
the  cause  of  action  must  have  arisen  therein.     N.  Y.  Superior  Ct., 
Sp.  T.,  1856,  M'Donough  a.  Phelps,  15  How.  Pr.  R.,  372. 

7.  Where  goods,  against  which  an  attachment  was  issued,  were  in  the 
custom-house  and  the  duties  unpaid,  the  sheriff  cannot  require  a  man- 
ual delivery,  but  can  only  execute  the  attachment  in  the  mode  pre- 
scribed in  section  235  of  the  Code.    (Brownell  a.  Carnley,  3  Duer,  9.) 
Gen.  T.,  1856,  Kuhlman  a.  Orser,  5  Duer,  242,  250. 

8.  The  words  of  that  section,  describing  the  notice  as  "  showing   the 
property  levied  on,"  can  only  be  satisfied  by  a  notice  particularly  de- 
scribing the  property,  so  as  to  enable  the  holder  to  identify  it,  and  when 
released  from  his  own  lien  or  claims,  deliver  it  or  its  proceeds  to  the 
attaching  officer.     The  words,  and  the  policy  of  the  law,  alike  require 
this  construction.     A  notice  referring  in  general  terms  to  the  property, 
as  belonging  to  the  person  or  persons  named  in  the  warrant  of  attach- 
ment, is  useless,  since  it  would  convey  no  other  or  further  information 
than  is  contained  in  the  copy  of  the  warrant  itself,  required  to  be 
served.     The  requisition  of  a  notice  thus  general  would  be  superfluous 
and  unmeaning.     Under  section  232  of  the   Code,  the  sheriff  is  re- 
quired to  make  and  return  an  inventory  of  the  property  ;  and  it  is 
apprehended  that  such  is  his  duty  in  all  cases,  whether  the  warrant  be 
executed  by  the  manual  delivery  of  the  property,  or  by  the  service  of 
a  copy  and  notice.     Hence,  if  in  all  cases  an  inventory  must  be  made, 
it  must  in  all  cases  be  in  the  power  of  the  sheriff  to  render  the  notice 
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specific,  since  it  will  be  rendered  so  by  making  it  correspond  with  the 
inventory.  If  he  has  sufficient  information  to  enable  him  to  make  an 
inventory,  he  has  sufficient  to  enable  him  to  give  such  notice ;  and  if 
he  has  not  the  information,  it  is  his  duty  to  obtain  it  before  he  at- 
tempts to  execute  the  warrant.  Ib. 

9.  It  seems,  that  an  attachment  is  sufficiently  levied  on  a  chose  in  an 
action — e.  g.,  a  promissory  note — by  serving  a  copy  of  the  warrant 
and  notice,  showing  the  property  levied  upon,  after  a  previous  demand 
of  possession  and  refusal.     Russell  a.  Ruckman,  3  E.  D.  Smith's  C. 
P.  JR.,  419. 

10.  Attachments  subject  to  the  same  general  rules  as  execution,  with 
respect  to  the  liability  of  officers  and  parties  levying  them,  and  causing 
them  to  be  levied.     Gen.  T.,  1856,  Fairbanks  a.  Bloomfield,  5  Duer, 
434,  445 ;   Gen.  T^  1856,  Kuhlraan  a.  Orser,  5  Ib.,  242,  253. 

11.  And  with  respect  to  effecting  no' lien  as  against  a  bona  fide  purchaser 
before  actual  service  or  levy.     Kuhlmau  a.  Orser,  5  Ib.,  242,  250. 

12.  On  the  25th  of  July  the  defendants  caused  a  vessel  belonging  to  M. 
to  be  seized  in  Connecticut  under  an  attachment  against  his  property, 
issued  in  an  action  brought  by  them  against  him  in  a  court  of  that 
State.     At  the  time  of  the  levy  of  the  attachment  the  vessel  was  sub- 
ject to  a  chattel  mortgage  to  the  plaintiff,  which  was  not  then  due, 
and  under  which  M.  still  had  the  exclusive  right  to  the  possession  of 
the  vessel.     On  the  23d  of  August  the  mortgage  became  due  ;  and  in 
default  of  payment  the  plaintiff  demanded  of  the  defendants,  at  the 
city  of  New  York,  that  they  deliver  the  vessel,  or  authorize  the  con- 
stable to  deliver  it ;  which  they  refused  to  do. 

Held,  conceding  that  the  interest  of  M.  was  leviable,  and  that  the 
attachment  was  regular,  yet,  1.  That  on  the  23d  of  August  his  interest 
ceased,  and  that  from  that  time  the  detention  of  the  vessel,  contrary 
to  the  will  of  the  plaintiff,  was  as  unlawful  as  the  original  seizure 
would  have  been  if  he  had  possessed  at  that  time  the  same  exclusive 
title. 

2.  That  as  the  proceeding  in  which  the  attachment  was  issued  was 
subject  to  the  personal  control  of  the  defendants,  they  had  the  legal 
power  to  comply  with  the  demand. 

3.  That  although  property  in  the  custody  of  the  law  cannot  be 
made  the  subject  of  a  new  and  separate  action  (Jenner  a.  Jolliffe,  6 
Johns.,  9 ;  9  Ib.,  381),  yet  this  rule  does  not  extend  to  the  case  where 
the  property  seized  is  that  of  a  stranger  to  the  action,  and  the  seizure 
is  not  directed  by  the  terms  of  the  process.     Such  property  is  not  in 
the  custody  of  the  law,  for  the  seizure  itself  is  an  unlawful  act,  and 
renders  the  officer  making  it,  and  the  parties  directing  it,  at  once  liable 
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as  trespassers,  and  gives  to  the  true  owner  an  immediate  right  of  ac- 
tion. Whether  such  seizure  is  made  under  execution  or  attachment, 
is  immaterial.  This  is  equally  true  of  an  unlawful  detention  as  of  an 
unlawful  seizure.  Where  the  goods  detained  belong  to  a  stranger  to 
the  action,  and  their  detention  is  not  justified  by  the  terms  of  the  pro- 
cess, they  are  not  in  the  custody  of  the  law,  and  the  owner  is  at  once 
entitled  to  remedy  by  action. 

4.  The  defendants  were  bound  to  give  the  order  for  a  delivery  of 
the  vessel  demanded.  The  demand  was  properly  made  upon  the  de- 
fendants where  they  were  found  at  the  time,  and  the  plaintiff  was  not 
bound  to  tender  the  fees  of  the  attachment.  Gen.  T.,  1856,  Fairbanks 
a.  Bloomfield,  5  Duer,  434. 

13.  On  an  attachment  against  the  sheriff,  returnable  on  the  first  day  of 
a  special  term,  it  is  not  necessary  that  the  defendant  should  be  called 
as  well  on  the  first  as  on  the  second  day  of  term,  before  an  order  for 
the  prosecution  of  the  bond  be  made  where  he  does  not  appear.     It 
is  enough  that  he  is  called  on  the  second  day.     Supreme  Ct.,  Seventh 
Dist.,  Sp.  T.,  1857,  The  People  a.  Munro,  15  How.  Pr.  R.,  494. 

14.  It  seems,  that  he  may  be  called  on  the  first  day ;  and  if  he  appears, 
interrogatories  may  be  at  once  filed  and  served.     Ib. 

15.  The  provisions  of  the  Revised  Statutes  respecting  attachments  in 
justices'  courts  (2  Rev.  Stats.,  432,  §§  31,  32), — which  direct  that  if  a 
third  person  claim  goods  attached  by  any  constable,  he  may  require  a 
delivery  to  him  by  executing  a  bond  to  the  plaintiff  in  double  the  value 
of  the  property  attached, — are  for  the  benefit  of  the  real  owner  as  well 
as  that  of  the  plaintiff;  and  a  bond  for  less  than  double  the  value  of 
the  property,  though  it  be  more  than  double  the  amount  of  the  debt 
for  which  the  attachment  was  issued,  is  insufficient.     Kamena  a.  Wan- 
ner, Ante,  193. 

16.  An  attachment  in  an  action  in  the  Supreme  Court  is  issued  by  a 
justice  as  one  of  its  judges  and  not  as  Supreme  Court  Commissioner, 
(2  Wend.,  298),  and  therefore  the  proceeding  does  not  die  when  his 
term  of  office  expires.     Supreme   Ct.,  fourth  DisL,  Sp.  T.,  1856, 
Davis  a.  Ainsworth,  14  How.  Pr.  R.,  346. 

MOTION,  50,  51 ;  SHERIFF,  2,  8. 

ATTORNEY. 

1.  When  the  accredited  minister  of  a  foreign  State  declares  that  he  is 
acting  under  the  authority  of  his  government  in  directing  the  bring- 
ing of  an  action  on  their  behalf,  in  the  courts  of  this  State,  the  court 
•will  not  further  inquire  into  the  authority  of  the  attorney  to  act  for 
the  foreign  State.  Not  even  the  government  to  which  such  minister 


NEW- YORK:  JANUARY— JULY,  1858.          451 


is  accredited  can  require  him  to  exhibit  his  instructions.  (Manual 
Dipl,  ch.  2,  §  16 ;  1  Wheat.  Int.  L.,  268,  §  9.)  Gen.  T.,  1856,  Re- 
public of  Mexico  a.  Arangois,  5  Duer,  643,  affirming  S.  C.,  1  Ante, 
437. 

2.  The  attorney's  authority,  under  a  general  retainer,  should  be  held  as 
between  the  plaintiff  and  defendant,  not  to  allow  him  to  satisfy  the 
judgment,  except  upon  actual  payment  in  money  of  the  full  amount. 
Supreme  Ct.,  Eighth  Dist.,  Gen.  T.,  1858,  Lewis  a.  Woodruff,  15  How. 
Pr.  R.,  539. 

3.  A  client  has  a  right  to  change  his  attorney  at  his  own  volition,  what- 
ever may  be  his  motives, — whether  a  mere  caprice  or  a  substantial 
reason.     The  relation  requires  the  most  unlimited  confidence  and  per- 
fect harmony.     The  attorney  has  no  claim  upon  papers  placed  in  his 
hands,  except  the  lien  to  secure  costs  and  fees  ;  and  even  this  lien  may 
be,  under  certain  circumstances,  so  modified  as  to  compel  him  to  pro- 
duce such  documents  upon  an  emergency  pressing  for  their  use.     N. 
T.  Superior  Ct.,  Sp.  T.,  1856,  Trust  a.  Bepoor,  15  How.  Pr.  JR.,  570. 

4.  The  client  is  responsible  for  the  acts  of  his  attorney  affecting  the 
rights  of  parties  to  the  record, — e.  g.,  for  false  imprisonment  upon 
arrest  under  an  execution  not  warranted  by  any  judgment,  although 
he  may  have  been  wholly  ignorant  of  the  issuing  of  the  execution. 
(Taylor  a.  Trask,  7  Cow.,  261.)     The  liability  of  the  attorney,  who 
was  the  direct  agent  to  authorize  such  an  arrest,  is  still  more  clear. 
(Deyo  a.  Van  Valkenburgh,  5  Hill,  242.)     Gen.  T.,  1855,  Sleight  a. 
Leaven  worth,  5  Duer,  122. 

JUSTICE'S  COURT,  tit.  Authority  of  Attorney. 

BAIL. 

ARREST;  DEPOSIT,  3  ;  MOTION,  46,  47,  48,  49. 

BILL  OF  PARTICULARS. 

After  a  dissolution  of  a  partnership,  and  an  action  brought  by  the  part- 
ner intrusted  with  the  settling  of  the  business,  against  his  copartner 
for  an  account,  the  court  will  not  order  a  general  bill  of  the  particu- 
lars of  the  plaintiff's  claim  to  be  furnished.  When  the  complaint 
states  claims  not  evidenced  by  the  books  of  the  firm,  and  particu- 
lars of  such  claims  are  sought,  the  application  should  be  special  and 
directed  to  the  specific  transactions  of  which  particulars  are  sought, 
and  the  moving  affidavits  should  state  the  grounds  creating  the  neces- 
sity, or  establishing  the  propriety,  of  granting  the  application.  Sp. 
T^  1856.  Depew  a.  Leal,  5  Duer,  663. 
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CARRIER. 

1.  The  complaint  stated,  and  the  answer  did  not  deny,  that  the  defend- 
ants were  partners,  and  as  such  were   "  carrying  on  the  express  and 
forwarding  business  between  the  cities  of  New  York  and  Philadelphia." 

Held,  that  defendants  were  common  carriers,  and  liable  as  such. 
Gen.  T.,  1855,  Newstadt  a.  Adams,  5  Duer,  42. 

2.  In  an  action  against  common  carriers  for  loss  of  goods,   undertaken 
by  them  to  be  delivered  in  Chicago,  it  was  proved  that  no  part  of  the 
goods  were  carried  there,  and  that  prior  to  the  commencement  of  the 
action  they  had  no  office  or  agent  there,  on  whom  the  demand  could 
have  been  made. 

Held,  1.  That  proof  of  a  demand  there  was  unnecessary,  it  being 
excused  by  the  proof  that  it  was  impossible. 

2.  That  even  otherwise,  no  demand  would  have  been  necessary. 
It  is  the  carrier's  duty  to  seek  the  person  to  whom  the  delivery  is 
to  be  made,  and  make  a  tender ;  and  from  this  duty  he  can  only  be 
discharged  by  a  special  contract,  or  by  proof  of  an  opposite  usage. 
(Gibson  a.  Culver,  17  Wend.,  305;  Magill  a.  Potter,  2  Johns.  Cas., 
371 ;  Fisk  a.  Austin,  1  Den.,  45 ;  Biice  a.  Powell,  3  Comst.,  322.) 
Gen.  T.,  1855,  Schroeder  a.  The  Hudson  River  R.  R.  Co.,  5  Duer,  55. 

3.  Under  what  circumstances  a  common  carrier  is  estopped  from  ques- 
tioning the  title  of  the  consignees.     Supreme  Ct.,  first  Dist.,  Sp.  T., 
1857,  McGaw  a.  Adams,  14  How.  Pr.  R.,  461. 

CAUSE  OF  ACTION,  5,  6. 

CAUSE  OF  ACTION. 

1.  A  complaint  which  alleges  that  the  defendant  assaulted  the  plaintiff, 
and  at  the  same  time  slandered  him,  states  but  a  single  cause  of  action. 
The  plaintiff  may  bring  his  action  for  the  whole  transaction,  to  recover 
damages  for  the  compound  injury  he  has  sustained.     Supreme  Ct., 
Third  Dist.,  Sp.  T.,  1857,  Brewer  a  Temple,  15  How.  Pr.  R.,  286. 

2.  The  complaint  alleged  for  a  first  cause  of  action  that  the  plaintiff,  a 
married  woman,  having  a  separate  estate,  employed  her  attorney,  the 
defendant,  to  purchase  for  her  from  a  dissolute  son  his  interest  in  the 
estate  of  her  deceased  former  husband,  and  she  furnished  the  defendant 
with  funds  of  her  separate  estate  to  make  the  purchase  with.     That 
he  did,  while  the  son  was  intoxicated,  procure  from  him  a  conveyance 
to  himself,  instead  of  to  the  plaintiff.     That  the  interest  so  conveyed 
was  worth  $2500,  but  that  the  defendant  only  paid  $340.57  for  it, 
and  now  refused  to  convey  to  the  plaintiff.     It  further  stated  for  a 
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second  cause  of  action,  that  at  the  time  that  defendant  was  the  guar- 
dian of  the  son,  and  fraudulently  procured  such  conveyance,  that 
the  son  had  since  assigned  to  the  plaintiff  his  interest  in  the  estate, 
and  his  claim  against  the  defendant  respecting  the  conveyance,  and 
that  the  plaintiff  had  demanded  a  reconveyance,  and  offered  to  repay 
the  consideration.  The  defendant  demurred,  on  the  grounds  that 
several  causes  of  action  were  improperly  united,  that  the  plaintiff's 
husband  and  the  son  were  necessary  parties,  and  that  the  second  state- 
ment did  not  constitute  a  cause  of  action. 

Held,  1.  That  the  complaint  contained  but  a  single  cause  of  action. 
The  mistake  of  the  pleader,  in  stating  his  facts  as  if  they  constituted 
two  causes  of  action,  did  not  vitiate  the  pleading,  but  it  should  be  treated 
as  presenting  but  one. 

2.  That  the  husband  and  son  were  not  necessary  parties. 

3.  That  the  whole  complaint  stated  facts  sufficient  to  constitute  a 
cause  of  action.     Supreme  Ct.,  Third  Dist.,  Gen.  T.,  1856,  Hillman 
a.  Hillman,  14  How.  Pr.  R.,  456. 

3.  The  defendant,  by  fraud,  obtained  a  deed  of  the  plaintiff's  interest 
in  an  estate  without  consideration  ;  but  subsequently,  on  her  discover- 
ing the  facts,  promised  to  pay  her  a  certain  sum.    Afterwards,  by  fraud, 
he  procured  her,  the  plaintiff,  to  execute  a  satisfaction  piece  of  a  mort- 
gage on  the  same  premises,  given  by  him,  for  a  loan  she  had  made  to 
him.     He  afterwards  conveyed  the  premises  through  a  third  party  to 
his  wife.     The  plaintiff  brought  her  action,  seeking  to  cancel  the  deed 
and  re-establish  the  mortgage,  or  that  the  land  be  declared  subject  to 
her  claim. 

Held,  on  demurrer,  1.  That  the  complaint  stated  one  cause  of  ac- 
tion, viz.,  a  lieu  on  the  lands ;  or  if  the  two  liens  were  to  be  deemed, 
within  section  167  of  the  Code,  several  causes  of  action,  they  both 
might  be  considered  as  one  contract,  or  both  as  injuries  to  property,  or 
clearly  both  as  on  transactions  connected  with  the  same  subject,  viz., 
the  land. 

2.  That  the  wife  of  the  defendant  was  properly  joined,  being  a 
necessary  party.  Supreme  Ct.,  first  Dist.,  Sp.  T.,  1857,  Ver- 
muele  a.  Beck,  15  How.  Pr.  R.,  333. 

4.  It  is  not  necessary  that  various  causes  of  action  in  one  complaint 
should  affect  all  the  parties  equally  :  it  is  enough  that  they  affect  all, 
though   in   unequal   degrees ;    that  is  the   case  wherever   there   are 
various  incumbrances  in  a  foreclosure  suit,  or  persons  having  diverse 
interests,  as  the  owners  of  the  fee  and  dowress  or  lessee,  &c.     Ib. 

5.  A  mail  agent  or  other  person  whom  a  railroad  company,  in  pursuance 
of  a  contract  made  with  and  for  the  benefit  of  a  third  party,  under- 
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take  to  carry  in  their  trains,  may  maintain  an  action  against  the  rail- 
road company  for  an  injury  sustained  by  him  while  so  carried  ;  but ' 
the  foundation  of  his  action  is  not  the  contmct  between  the  defendants 
and  the  third  party,  nor  upon  any  contract,  express  or  implied,  but 
upon  the  obligation  which  the  law  imposes  upon  every  one  who  at- 
tempts to  do  any  thing,  even  gratuitously,  for  another,  to  exercise  some 
degree  of  care  and  skill.  The  basis  of  the  liability  of  defendants  in 
such  a  case  is  culpable  negligence.  The  contract  of  the  defendants 
with  the  third  party  may,  however,  be  resorted  to  for  the  purpose  of 
showing  that  the  plaintiff  became  a  passenger  with  the  assent  of  the 
defendants,  and  not  as  a  mere  intruder.  Nolton  a.  The  Western  Rail- 
road Company,  1857,  15  N.  Y.  R.  (1  E.  P.  Smith),  444. 

6.  It  seems,  that  in  all  cases  where  a  railroad  company  voluntarily  under- 
takes to  convey  a  passenger  upon  their  road,  whether  with  or  without 
compensation,  in  the  absence  at  least  of  an  express  agreement  ex- 
empting it  from  responsibility,  if  such  passenger  is  injured   by  the 
culpable  negligence  or  want  of  skill  of  the  agents  of  the  company,  the 
latter  is  liable.     Ib. 

7.  An  action  on  the  common-law  liability  of  an  innkeeper  is  founded  in 
tort  and  not  in  contract ;  but  it  is  not  an  action  for  injuring  or  wrong- 
fully taking,  detaining,  or  converting  property,  within  the  meaning  of 
section   179  of  the  Code.     The  People  on  rel.  Burroughs  a.  Willett, 
Ante,  37.     Compare  Newstadt  a.  Adams,  5  Duer,  43. 

8.  The  assignor  of  the  plaintiff  having  a  money  demand  for  loans  made 
to  the  defendant,  was  induced  by  fraud,  to  accept  promissory  notes 
giving  an  extended  credit  to  the  defendant ;  these  notes  he  transferred 
to  the  plaintiff,  who,  before  they  were  all  due,  commenced  an  action  to 
recover  the  moneys  secured  by  them. 

Held,  1.  That  the  fraud  vitiated  the  credit  agreed  to  by  the  notes, 
and  no  obligation  whatever  rested  upon  the  assignor  of  the  plaintiff  to 
delay  his  action  for  an  hour.  All  that  it  was  necessary  for  him  to  do 
was  to  produce  the  notes,  on  the  trial,  to  be  cancelled.  The  assignor 
had  at  all  times,  from  the  moment  the  loans  were  made,  to  and  at  the 
time  of  the  assignment,  a  just  and  valid  claim  to  the  money  lent,  and 
a  right  of  action  therefor. 

2.  That  such  claim  was  not  to  be  deemed  as  arising  upon  a  tort, 
although  the  complaint  alleged  also  that  the  original  loans  were  pro- 
cured by  the  defendant  from  the  assignor  by  fraud.  The  cause  of 
action  was  a  demand  for  money  lent,  and  was  assignable.  Gen.  T., 
1856,  French  a.  White,  5  Duer,  254. 

9.  Whether  the  owner  of  goods  converted  and  sold  by  the  defendant  may 
waive  the  tort,  and  sue  as  for  goods  sold  and  delivered, —  Query?   (Sa- 
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mine  a.  Donnell,  2  Ld.  Raym.,  1216  ;  Chitt.  Pl^  94,  103 ;  Linden  a. 
Hooper,  Cowp.,  419;  Parker  a.  Norton,  6  T.  R.,  699;  Abbotts  a. 
Barry,  2  Brod.  &  B.,  369;  Butts  a.  Collins,  13  Wend.,  156,  157; 
Putnam  a.  Wise,  1  Hill,  240;  and  note;  Berly  a.  Taylor,  5  Ib.,  583, 
and  wofe,  j9.  584  ;  McKnight  a.  Dunlop,  4  Barb.,  42,  and  cases  there 
cited.)  Henry  a.  Marvin,  3  E.D.  Smith's  C.  P.  .&,  71. 

10.  It  seems,  that  in  such  case  he  may  sue  for  money  received.    Ib. 

11.  The  defendants  B.  &  V.,  partners,  received  goods  for  sale  on  commis- 
sion from  the  plaintiff.  Subsequently  the  defendants  dissolved  partner- 
ship, and  V.  continued  the  business,  and  made  sales  of  plaintiff's  goods, 
and  received  the  proceeds,  and  having  paid  over  a  part,  failed  in  busi- 
ness, leaving  a  balance  unpaid. 

Held,  that  both  partners  could  be  made  liable  for  the  balance,  by  a 
complaint  on  their  original  contract  or  undertaking  to  sell  plaintiff's 
goods  on  commission,  and  account  and  pay  over  proceeds,  alleging  a 
breach  of  that  contract  in  refusing  to  pay  over  the  proceeds.  1857, 
Briggs  a.  Briggs,  15  N.  T.  R.  (1  K  P.  Smith),  471. 

12.  Whether  the  retiring  partner  could  have  been  made  liable  in  an 
action  for  money  received, —  Query  ?    Ib. 

13.  As  to  the  distinction  that  may  be  taken  between  the  making  of  a 
loan  and  the  giving  of  a  note,  or  other  chose  in  action,  as  a  security 
for  the  loan  ;  and  in  what  cases  the  creditor  may  recover  by  bringing 
his  action  on  the  contract  of  loan,  although  the  security  taken  may 
have  been  void.     1857,  Curtis  a.  Leavitt,  15  N.  Y.  R.  (1  JS.  P.  Smith), 
9 ;  and  see  pp.  95,  96,  246. 

14.  It  seems,  that  to  recover,  by  virtue  of  a  new  promise,  a  debt  that  has 
once  been  released  by  the  creditor,  the  action  should  be  founded  upon 
the  new  promise,  and  not,  as  in  the  case  of  a  debt  barred  by  limita- 
tions, upon  the  original  demand.     Such  a  promise  does  not  revive  the 
original  debt,  but  is  anew  contract,  creating  a  new  and  distinct  cause  of 
action.     (See  Depuy  a.  Swart,  3  Wend.,  135;  Baker  a.  Wheaton,  5 
Mass.,  509 ;  Moore  a.  Videle,  4  Wend.,  420 ;  Dean  a.  Hewitt,  5  Ib., 
257.)     Gen.  T^  1856,  Stearns  a.  Tappin,  5  Duer,  394. 

15.  Under  the  statute  of  1847  (Laws  of  1847,  575,  ch.  450),  giving  an 
action  to  the  personal  representative  of  a  person,  against  the  person  or 
corporation  whose  wrongful  act  shall  have  caused  the  death  of  the 
decedent,  the  only  condition  on  which  the  right  of  the  administrator 
to  sue  depends,  is  the  common-law  right  of  the  injured  person  to  main- 
tain an  action  if  he  were  living.  (Oldfield  a.  The  Harlem  Railroad  Co., 
4  Kern.)     It  is  not  required  that  the  person  killed  should  be  a  husband, 
father,  or  protector,  though  the  legislature  in  passing  the  act  were 
doubtless  influenced  by  the  evident  justice  of  compelling  the  wrong- 
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doer  to  compensate  families  dependent  in  a  greater  or  loss  degree  for 
support  on  tlie  deceased.  1857,  Quin  a.  Moore,  15  JV.  Y.  R.  (1  E.  P. 
Smith],  432. 

16.  As  the  statute  expressly  gives  the  right  of  action,  nominal  damages 
may  be  recovered  at  least,  and  where  the  deceased  was  a  minor  of 
twelve  years,  and  the  only  heir  and  next  of  kin  his  mother,  a  recovery 
was  sustained.  Ib.  And  see  Oldfield  a.  The  N.  Y.  &  Harlem  R.  R.  Co., 
3  E.  D.  Smith's  C.  P.  R.,  103. 

17.  Under  the  statutes  of  1847  and  1849,  an  action  may  be  maintained 
in  this  State  to  recover  for  injuries  committed*  without  the  State  and 
resulting  in  death,  without  reference  to  the  laws  of  the  place  where 
the  injuries  were  committed.   Beach  a.  The  Bay  State  Company,  Ante, 
415.     To  the  contrary  effect  is  Vanderwercken  a.  The  New  York  & 
New  Haven  Railroad  Company,  Ante,  239. 

18.  An  action  may  be  maintained  under  these  statutes  against  the  per- 
sonal representatives  of  the  wrong-doer  after  his  death,  if  the  complaint 
states  facts  constituting  a  cause  of  action  founded  on  contract — e.  y., 
the  contract  of  the  defendant's  testator  or  intestate,  as  a  common  car- 
rier, safely  to  carry  the  plaintiff's  testator  or  intestate,  and  the  death 
of  the  latter,  by  circumstances  involving  a  breach  of  the  contract. 
Supreme    Ct.,   Third  District,  Sp.  T.,  1857,  Doedt  a.  Wiswall,  15 
How.  Pr.  R.,  128.     Affirmed  Gen.  T.,  1857.     Ib. 

19.  Upon  the  death  of  the  defendant  in  an  action  under  these  statutes, 
the  action  cannot  be  continued  against  his  personal  representatives. 
The  fact  that  the  wrong-doer  was  acting  in  the  capacity  of  a  carrier 
of  passengers,  of  whom  deceased  was  one,  does  not  alter  the  case.     It 
is  only  because  his  action  is  for  a  wrong,  that  the  plaintiff  is  able  to 
maintain  it  at  all,  even  as  against  the  wrong-doer  himself.     When  the 
alleged  wrong-doer  is  dead,  the  character  of  the  action  is  not  changed  ; 
it  still  remains  an  action  for  a  personal  wrong.     The  rule  that  actio 
personalis  moritur  cum  personce,  is  as   applicable  to  the  death  of  the 
wrong-doer  as  to  that  of  the  party  injured.    Supreme  Ct.,  Third  Dist., 
Sp.  T.,  1856,  Norton  a.  Wiswall,  14  How.  Pr.  R.,  42.     But  see 
Doedt  a.  Wiswall,  supra. 

20.  Parties  who  project  and  promulgate  the  scheme  of  a  joint-stock  com- 
pany, cause  the  usual  books  to  be  opened,  allow  or  cause  the  inscrip- 
tion of  a  person  as  owner  of  an  interest  to  a  definite  amount  and  value 
therein,  and  issue  certificates  of  stock  therefor,  when  the  capital  has 
not  been  paid  in  fully  and  in  good  faith,  and  annex  to  the  certificate  a 
written  power,  authorizing  the  transfer  at  large  by  the  party  to  whom 
the  certificate  is  issued, — who  publish  false  statements,  tending  to  pro- 
duce the  belief  that  the  stock  was  at  least  of  par  value,  and  that  the 
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business  had  warranted  successive  dividends  from  profits, — are  liable  di- 
rectly in  damages  in  an  action  for  deceit  brought  by  any  innocent 
party  who,  on  the  faith  of  the  public  representations  and  of  the  state- 
ments of  the  certificate,  has  purchased  from  third  parties,  and  paid 
for,  shares  of  the  stock.  Cross  a.  Sackett,  Ante,  247.  And  see  Seiser 
a.  Mali,  Ante,  270,  note  ;  and  Mead  a.  Mali,  15  How.  Pr.  JR.,  347. 

21.  So  are  officers  of  a  corporation,  who,  having  over-issued  stock,  make 
statements  as  to  the  company's  prosperity,  and  conceal  the  over-issue. 
Supreme  Ct.,  First  Dist^  Sp.  T.,  1857,  Mead  a.  Mali,  15  How.  Pr. 
R.,  347  ;  affirmed,  Gen.  T.,  1857.     Ib. 

22.  In  such  an  action  the  same  facts  must  concur  as  in  an  action  for  the 
false  representation  of  the  credit  of  a  buyer.     The  pleading  must  state 
what  the  false  representation  was  :  it  must  have  been  false,  and  so 
known  to  be  to  the  defendant,  and  made  with  the  intent  and  with  the 
effect  of  deceiving  the  plaintiff,  and  must  have  caused  loss  to  him.     It 
is  not  essential  that  the  representation  should  be  addressed  directly  to 
the  plaintiff.     If  it  were  made  with  the  intent  of  influencing  every 
one  to  whom  it  might  be  communicated,  or  who  might  read  or  hear 
of  it,  the  latter  class  of  persons  would  be  in  the  same  position  as 
those  to  whom  it  was  directly  communicated ;  but  they  must  have 
come  to  a  knowledge  of  it  before  their  purchase.     Ib. 

23.  An  allegation  that  the  defendants  made  a  certain  representation,  with- 
out stating  to  whom,  and  that  the  plaintiff  was  influenced  thereby,  is 
sufficient  on  demurrer  (3  Kern.,  330),  though  it  should  be  amended 
as  indefinite.     Ib. 

24.  Officers  of  a  corporation  who  over-issue  stock,  are  liable  in  an  action 
by  an  individual  stockholder  to  recover  the  amount  of  the  deprecia- 
tion in  the  market  value  of  the  stock,  resulting  from  the  disclosure  of 
the  over-issue.     Ib. 

25.  They  are  also  liable  to  persons  who  have  purchased  spurious  stock 
from  third  parties.     Ib. 

26.  It  seems,  that  there  is  no  wrong  or  fraud  which  directors  of  a  joint- 
stock  company,  incorporated  or  otherwise,  can  commit,  which  cannot 
be  redressed  by  appropriate  and  adequate  remedies.     Cross  a.  Sackett, 
Ante,  247 ;  Butterworth  a.  Fox,  15  How.  Pr.  R.,  546. 

27.  Although  a  conveyance  in  fraud  of  creditors  may  be  valid  as  between 
the  parties  (1  Rev.  Stats.,  728),  and  the  fraudulent  grantor  may  be 
deemed  estopped  by  his  own  act,  yet,  if  a  reconveyance  to  him  has 
once  been  executed  and  delivered  by  his  grantee,  he  has  a  right  to  the 
benefit  of  it ;  and  if  the  deed  of  reconveyance  has  been  taken  from  his 
possession,  and  is  withheld  from  him  by  the  alienee,  he  may  have  a 
judgment  for  its  redelivery,  and  for  an  accounting  and  payment  of  the 
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rents  and  profits  of  the  estate.     Supreme  Ct.,  First  Dist.,  Sp.  T.,  1857, 
Moore  a.  Livingston,  14  How.  Pr.  R.,  1. 

28.  A  covenant  to  pay  rent  runs  with  the  land  and  binds  the  assignee; 
and  when  a  covenant  to  pay  rent  becomes  broken  after  an  acceptance 
of  an  assignment,  and  during  actual  possession,  the  assignee  is  liable 
for  the  whole  rent  then  becoming  due.     Holsman  a.  De  Gray,  Ante,  79. 

29.  A  municipal  corporation  are  liable  in  an  action  for  tort  for  the  irreg- 
ular and  illegal  exercise  by  their  authorized  agents  of  a  power  which 
the  corporation  possess.    (2  KenCs  Com.,  284  ;  Aug.  &  A.  on   Corp., 
250,  330.)     Howell  a.  The  City  of  Buffalo,  15  N.   Y.  R.  (1  E.  P. 
Smith),  512.     DENIO,  C.  J.,  COMSTOCK  &  BOWEN,  JJ.,  dissented. 

30.  The  reversioner  may  maintain  an  action  for  an  injury  to  the  freehold, 
committed  by  the  tenant ;  and  it  may  be  brought  before  the  expiration 
of  the  term.  (14  East.,  489.)     Gen.  T.,  1856,  Ray  a.  Ayres,  5  Duer, 
494. 

31.  How  far  the  owner  of  a  private  building  is  liable  for  damages  in- 
curred by  a  stranger,  by  an  accident  incurred  in  the  building.     Roul- 
ston  a.  Clark,  3  E.  D.  Smith's  C.  P.  R.,  367. 

32.  One  who  indorses  a  negotiable  promissory  note,  payable  to  the  order  of 
the  payee,  before  its  delivery  to  the  payee,  for  the  purpose  of  obtain- 
ing credit  with  the  payee  for  the  maker  by  such  indorsement,  is  liable 
as  indorser,  upon  due  notice  of  presentment  to  the  maker,  and  non- 
payment.    Waterbury  a.  Sinclair,  Ante,  20. 

33.  Whether  the  indorsee  of  the  payee  in  such  a  case  could  recover 
against  such  an  indorser. —  Query?     Ib. 

34.  Where  the  complaint  stated  these  facts,  and  also  averred  that  the 
defendant  guaranteed  the  payment  of  the  note,  it  was  held  that  the 
averment  of  a  guarantee  might  be  disregarded  as  surplusage.     Ib. 

35.  The  complaint  on  a  promissory  note,  in  an  action  against  maker  and 
indorser,  stated  that  the  defendant  G.  made  the  note  payable  to  the 
order  of  the  plaintiff;  and  that  the  same,  "  for  a  further  inducement  to 
the  plaintiff  to  accept  the  same,  was  indorsed  by  the  defendant,  and 
was  then  delivered  to  and  indorsed  by  the  plaintiff."     It  further  set 
forth  the  note,  demand,  non-payment,  and  notice  to  the  indorser. 

Held,  upon  the  demurrer  of  the  indorser,  that  the  action  was  not 
maintainable  against  him  upon  the  facts  set  forth  in  the  complaint. 
(3  Sandf.  R.,  647  ;  2  Duer,  40 ;  30  Kern.}  N.  Y.  Superior  Ct.,  Sp. 
T.,  1857,  Murphy  a.  Merchant,  14  How.  Pr.  R.,  189. 

36.  The  owner  of  personal  property  mortgaged  it  to  secure  a  sum  pay- 
able on  demand,  with  a  stipulation,  that  until  default  in  payment,  he 
should  remain  in  possession.     Before  any  demand,  and  while  in  pos- 
session, a  judgment  was  recovered  against  him,  and  the  sheriff  levied 
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on  the  mortgaged  property.     The  property  was  such  as  to  be  by  law 
exempt  from  execution. 

Held,  that  the  mortgagor  might  maintain  an  action  for  conversion 
against  the  sheriff.  The  levy  would  have  been  justifiable  but  for  the 
exemption,  for  the  mortgagor,  under  a  mortgage  payable  on  demand, 
is,  until  demand  and  refusal,  in  precisely  the  same  position  as  if  the 
debt  were  not  payable  until  a  fixed  future  period.  (See  Hull  a.  Cam- 
ley,  1  Kern.,  505  ;  S.  C.,  1  Abbotts'  Pr.  JR.,  158;  and  S.  C.  below, 
2  Duer,  103.)  Gen.  T.,  1856,  Livor  a.  Orser,  5  Duer,  501. 

37.  When  the  special  partner,  under  a  limited  partnership,  does  not  pay 
in  the  amount  of  his  capital  specified  in  the  certificate,  and  the  firm 
having  become  insolvent  assign  the  property  thereof  for  the  benefit  of 
creditors,  the  assignee  may  maintain  an  action  against  the  special  part- 
ner to  recover  for  the  estate  the  capital  agreed  to  be  put  in.     Gen.  T., 
1854,  Robinson  a.  Mclntosh,  3  E.  D.  Smith's  C.  P.  R.,  221. 

38.  Every  person  who  shall,  in  fraud  of  the  rights  of  creditors  and  others, 
have  received,  taken,  or  in  any  manner  interfered  with  the  estate, 
property,  or  effects  of  any  deceased  person  or  insolvent  corporation, 
association,  partnership,  or  individual,  shall  be  liable  in  the  proper 
action  to  the  executors,  administrators,  receivers,  or  other  trustees  of 
such  estate  or  property  for  the  same,  or  the  value  of  any  property  or 
effects  so  received  or  taken,  and  for  all  damages  caused  by  such  acts 
to  any  such  trustee  or  estate.     Laws  of  1858,  506,  ch.  314,  §  2. 

39.  A  person  whose  indorsement  of  negotiable  paper  was  obtained  by 
fraud,  but  under  circumstances  which  would  not  constitute  a  defence 
in  an  action  brought  by  a  bona  fide  holder  for  value,  may  sustain  an 
action  against  holders  who  are  not  holders  for  value,  without  notice  of 
the  fraud,  to  have  the  indorsements  declared  void  and  cancelled,  and 
the  defendants  restrained  from  enforcing  them  against  him.     (Reid  a. 
The  Bank  of  Newburgh,  a.  Con  way,   1   Kern.,  517.)     Fifth  Dint., 
Gen.  T.,  1857,  Farrington  a.  The  Frankfort  Bank,  24  Barb.,  554. 

40.  The  complaint  of  certain  makers  of  premium  notes  alleged  that  the 
corporation  was  never  duly  organized ;  that  there  was  fraud  in  the  or- 
ganization ;  and  demanded  that  the  court  declare  that  the  corporation 
was  never  organized,  and  that  the  notes  were  void :  but  the  complaint 
did  not  show  that  the  notes  were  made  at,  and  in  order  to,  the  organiza- 
tion of  the  company. 

Held,  insufficient.  If  the  company  had  in  form  a  charter  authorizing 
it  to  act  as  a  body  corporate,  and  was,  in  fact,  in  the  exercise  of  cor- 
porate powers  at  the  time  of  its  dealing  with  the  plaintiffs,  then  it  was 
as  to  them  and  all  third  persons  a  corporation  de  facto,  and  the  validity 
of  its  corporate  existence  could  only  be  tested  by  proceedings  in  behalf 
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of  the  people.  (Per  Senator  Beardsley,  7  Wend.,  553  ;  Trustees  of 
Vernon  Society  a.  Hills,  6  Cow.,  23 ;  Wood  v.  Jefferson  Co.  Bank, 
9  Ib.,  194.)  Fifth  Dist.,  Sp.  T.,  1855,  Jones  a.  Dana,  24  Barb.,  394  ; 
and  see  The  Mechanics'  Building  Association  a.  Stevens,  Post,  tit. 
Defences. 

41.  Whether  the  complaint  would  have  stated  a  cause  of  action  if  it  had 
shown  that  the  notes  were  made  in  order  to  the  organization — Query? 
Jones  a.  Dana,  supra. 

42.  Sureties  and  trustees  may  recover  from  their  principals  and  cestuis 
que  trust  costs  of  actions  against  them.     Laws  of  1858,  506,  §  3. 

43.  A  lease  contained  a  clause  to  the  effect  that,  if  the  yearly  rent,  or 
any  part  thereof,  should  remain  unpaid  on  the  day  of  payment,  for  the 
space  of  fifteen  days,  or  if  default  should  be  made  in  the  performance 
of  any  of  the  covenants  contained  therein,  it  should  be  lawful  for  the 
lessor  to  re-enter,  and  to  remove  all  persons  therefrom.     Held,  that  an 
action  to  recover  possession  could  be  maintained  without  giving  the 
fifteen  days'  notice  prescribed  by  the  statute  (2  Rev.  Stats.,  505,  §  31) 
in  certain  cases.     Gen.  T.,  1856,  Keeler  a.  Davis,  5  Duer,  507. 

44.  It  seems,  that  where  a  recovery  of  damages  is  sought  for  goods  stored, 
and  their  actual  loss  is  proved,  it  is  not  necessary  to  prove  a  tender  of 
the  storage.     Rivara  «.  Ohio,  3  E.  D.  Smith's  C.  P.  R.,  264. 

45.  In  an  action  against  a  municipal  corporation  to  recover  damages  sus- 
tained in  consequence  of  a  grating  over  an  area  in  a  sidewalk  being  in 
a  defective  or  unsafe  condition,  it  is  not  enough  to  prove  that  the  cov- 
ering was  insecurely  fastened,  and  that  by  reason  thereof  and  without 
fault  on  his  part,  the  plaintiff  was  injured.     Notice  to  the  defendant 
of  the  defect,  or  negligence  of  duty  in  not  ascertaining  and  remedying 
it,  must  be  shown.     Sp.  T.,  1856,  McGinity  a.  The  Mayor,  5  Duer, 
674. 

46.  In  an  action  brought  to  recover  damages  against  the  continuator  of 
a  private  nuisance,  originally  erected  by  another,  the  plaintiff  must 
prove  a  notice  to  the  defendant  of  its  existence  and  a  request  to  remove 
it.    (5  Coke,  101,  H.  a.  Willes,  583  ;  2  Chitt.  PL,  333,  n.  [c.]  )     Second 
Dist.,  Gen.  T.,  1857,  Hubbard  a.  Russell,  24  Barb.,  404. 

47.  A  void  instrument — e.  g^  a  written  contract  rendered  void  by  the  fail- 
ure and  inability  of  the  defendants  to  comply  with  its  provisions  within 
the  time  limited  for  performance — should  not  be  ordered  to  be  delivered 
up  and  cancelled  on  the  ground  that  the  defendants  may  use  it  for  the 
sinister  purpose  of  harassing  the  plaintiff  with  vexatious  suits ;  and  a 
complaint  seeking  that  relief  is  demurrable.     Such    inability  arises 
from  the  non-existence  of  facts  necessary  to  be  proved  in  order  to 
maintain  any  such  suits,  and  therefore  the  plaintiffs  are  no  more  in 
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danger  from  them  than  if  the  instrument  were  void  on  its  face.  JV.  Y. 
Superior  Ct.,  Gen.  T.,  1857,  Field  a.  Holbrook,  14  How.  Pr.  R.,  103. 
Compare  Field  a.  Holbrook,  3  Ante,  377. 

48.  A  suit  for  the  rescission  of  a  contract  of  sale,  on  the  ground  of  fraud, 
cannot  be  maintained  by  the  vender  while  he  retains  any  part   of  the 
consideration  received  by  him  from  the  purchaser.     Gen.  T.,  1854, 
Fisher  a.  Conant,  3  E.  D.  Smith's  C.  P.  JR.,  199.     Compare  Clark- 
son  a.  Mitchell,  3  Ib.,  272  ;  Rosenbaum  a.  Gunter,  3  Ib.,  203. 

49.  A  bo'dy  or  association  of  persons,  having  no  pecuniary  interest  in 
their  associated  character — e.  g.,  a  hose  company — cannot  maintain  a 
joint  action  for  libel  upon  matter  charging  an  offence  upon  some  of 
them  and  not  upon  all.     (Ryckman  a.  Delavan,  25  Wend,  199.)     Gen. 
T.,  1854,  Giraud  a.  Beach,  3  E.  D.  Smith's  0.  P.  R.,  337. 

50.  The  vendor  of  goods  who  accepts  from  the  purchaser,  in  payment, 
the  note  of  a  third  party  indorsed  by  the  purchaser,  but  the  payment 
of  which  is  not  otherwise  guaranteed  by  him,  cannot,  upon  dishonor 
of  the  note,  maintain  an  action  for  the  price  of  the  goods,  upon  offer- 
ing to  return  the  note.     His  remedy  is  only  upon  the  note  and  indorse- 
ment.    (Waydell  a.  Luce,  3  Den.,  410,  and  cases  there  cited.)     Gen. 
T.,  1854,  Soffe  a.  Gallagher,  3  E.  D.  Smith's  C.  P.  £.,  507. 

51.  It  seems,  that  an  assignee  of  chattels,  lawfully  in  the  possession  of  a 
third  party,  cannot  maintain  an  action  for  an  unlawful  detention,  with- 
out proof  of  a  demand  of  the  property  by  himself,  his  agent,  and  on 
notice  to  the  defendant  that  the  plaintiff  has  acquired  the  title.     (Hall 
a.  Robinson,  2   Comst.,  293.)     Freeman  a.  Newton,  3  E.  D.  Smith's 
C.  P.  R.,  246. 

52.  A  purchaser's  mere  neglect  to  disclose  his  insolvency  is  not  sufficient 
to  maintain  an  action  founded  on  false  representations  on  his  part. 
Gen.  T.,  1854,  Fisher  a.  Conant,  3  E.  D.  Smith's  0.  P.  E.,  199. 

53.  A  person  seduced  cannot  maintain  an  action  for  damages  against  her 
seducer.     The  only  civil  action  which  can  be  founded  on  a  seduction, 
is  an  action  by  the  parent  or  other  person  entitled  to  the  services  of 
the   female,  to  recover  for  loss   of  service.      Hamilton   a.   Lomax, 
Ante,  142. 

AMENDMENT,  7;  ARREST,  6;  ASSIGNMENT,  12,  13,  14;  ATTORNEY,  4; 
COMPLAINT,  13,  35,  44;  INJUNCTION,  5;  LIMITATIONS,  2;  MALICIOUS 
PROSECUTION;  PARTIES,  16,  17,  21;  PLEADING. 

CERTIORARI. 

1.  Under  2  Revised  Statutes,  563,  §  69 — authorizing  the  removal  of 
proceedings  by  certiorari — the  Supreme  Court  has  authority  to  examine 
and  correct  any  erroneous  decision  of  the  officer  upon  a  question  of 
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law.  (Morewood  a.  Hollister,  2  Seld.,  309.)     Seventh  Dist.,  Gen.  T., 
1857,  The  People  on  rel.  Rhoades  a.  Humphreys,  24  Barb.,  521. 

2.  On  an  application  for  a  certiorari  to  remove  into  the  Supreme  Court 
proceedings  of  trial  and  dismissal  of  members  of  the  police  force,  the 
papers  disclosing  doubt  as  to  the  regularity  of  the  proceedings, — Held, 
that  their  regularity  ought  to  be  established  beyond  all  question,  and  a 
reference  was  the  proper  course  to  ascertain  the  facts.     The  People  on 
rel.  Gambling  a.  Choi  well,  Ante,  151. 

3.  A  writ  of  certiorari  to  bring  proceedings  of  the  Board  of  Police  before 
the  Supreme  Court  should  be  addressed  to  the  Board,  and  it  is  defect- 
ive if  addressed  to  all  the  members  of  the  Board,  individually,  as  com- 
missioners.    Ib. 

4.  Such  a  writ  may  be  amended  even  after  a  return  made,  and  a  new 
return  directed  to  be  filed.     Ib. 

5.  A  certiorari  may  issue  to  one  who  was  formerly  in  office,  to  bring  up 
his  official  proceedings  for  review,  although  his  term  of  office  expired 
before  the  time  of  making  the  application  for  the  writ.     The  People 
on  rel.  Devlin  a.  Peabody,  Ante,  228. 

FORCIBLE  ENTRY  AND  DETAINER,  1 ;  POLICE,  2 ;  SEDUCTION,  1. 

CHATTEL  MORTGAGE. 

1.  What  errors  in  the  copy  and  statement  filed  before  the  expiration  of 
the  year  are  to  be  deemed  immaterial.     Ely  a.  Carnley,  3  E.  D. 
Smith's  C.  P.  R.,  489. 

2.  Whether,  after  default  of  the  mortgagor,  by  which  the  title  vests  in 
the  mortgagee,  a  copy  must  be  filed  before  the  expiration  of  the 
year, —  Query?     Ib. 

'3.  Of  the  rules  by  which  the  validity  of  a  chattel  mortgage  executed  in 
a  British  province  upon  a  British  vessel  is  to  be  judged.  Fairbanks  a. 
Bloomfield,  5  Duer,  434  ;  q.  v.,  Ante,  449. 

4.  Where  the  mortgagee  has  no  right  immediate  of  possession,  it  cannot 
be  said  that  his  omission  to  take  possession  is  evidence  of  a  fraudulent 
intent.     Ib. 

5.  Of  the  rights  of  parties  under  a  chattel  mortgage.     Livor  a.  Orser,  5 
Ib.,  501 ;  q.  v.,  Ante,  458 ;  Brown  a.  Cook,  3  E.  D.  Smith's  C.  P. 
R.,  123. 

CITY  COURT  OF  BROOKLYN. 

1.  The  City  Court  of  Brooklyn  is  a  court  of  limited  jurisdiction.   Simons 
a.  De  Barre,  Ante,  188. 

2.  A  copy  of  a  judgment  of  divorce  rendered  by  that  court  is  inadmissi- 
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ble  to  prove  the  divorce,  without  evidence  that  all  the  necessary  steps 
had  been  taken  to  give  the  court  jurisdiction  to  render  such  judg- 
ment. Ib. 

CLAIM  AND  DELIVERY. 

1.  The  sheriff  having  taken  possession  of  certain  chattels  in  proceedings 
of  claim  and  delivery  instituted  in  an  action  brought  by  R.  for  recov- 
ery of  their  possession,  a  third  party  brought  an  action  against  the 
sheriff  and  R.  to  recover  possession  of  the  same  property,  and  issued  a 
requisition  to  the  coroner  to  retake  the  property. 

Held,  irregular.  It  is  only  by  affidavit  made  and  served  on  the 
sheriff,  pursuant  to  section  216.  of  the  Code,  that  a  third  party  can 
assert  his  claim  in  such  case.  Edgerton  a.  Ross,  Ante,  190. 

2.  If  after  the  sheriff  has  taken  property  belonging  to  a  third  party,  on 
the  plaintiff's  requisition,  directing  him  to  take  property  from  the 
defendant,  the  plaintiff  causes  his  sureties  in  the  undertaking  to  justify, 
that  is  prima  facie  evidence  that  the  plaintiff  directed  the  property  of 
the  third  person  to  be  seized.     Gen.  T.,  1854,  Aldrich  a.  Ketcham,  3 
E.  D.  Smith's  C.  P.  R.,  577. 

CLERK. 

1.  The  provisions  of  the  Code  respecting  the  fees  of  the  clerk  are  a  sub- 
stitute for  the  fee  bill  of  1840,  and  of  the  Revised  Statutes,  so  far  as 
the  latter  was  in  force  at  the  time  of  the  Code,  and  taken  in  connec- 
tion with  section  468  of  the  Code  must  be  deemed  to  repeal  those  fee 
bills,  so  far  as  they  relate  to  clerks  of  courts.     The  trial  fee  of  $1.00 
was  obviously  intended  to  pay  the  clerk  for  the  ordinary  miscellaneous 
services  required  of  him  in  the  progress  of  the  cause,  as  well  as  the 
services  rendered  in  the  court  on  the  trial,  and  must  embrace  the  ser- 
vice of  putting  the  cause  on  the  calendar.     Supreme  Ct.,  Seventh 
Dist.,  Sp.  T.,  1857,  The  People  on  rel.  "Williams  a.  The  Supervisors 
of  Monroe,  15  How.  Pr.  R.,  225. 

2.  It  seems,  however,  that  the  printing  of  the  calendar  is  a  county 
charge.     Ib. 

COMPLAINT. 

1.  Where  summons  and  complaint  are  served  together,  if  the  name  of  the 
court  appears  in  the  summons  its  omission  from  the  complaint  should 
be  disregarded  as  a  technical  irregularity,  which  cannot  injure  the 
defendant.  (Van  Namee  a.  Peoble,  9  How.  Pr.  R.,  198.)  Supreme 
Ct.,  Third  Dist.,  Sp.  T.,  1856,  Van  Benthuysen  a.  Stevens,  14  How. 
Pr.  R.,  70.  But  see  Hotchkiss  a.  Crocker,  tit.  MOTION,  4. 
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2.  If  the  complaint  varies  from  the  process,  there  is  the  same  reason  and 
the  same  right  on  the  part  of  the  defendant  to  object  to  the  complaint, 
that  there  formerly  was  to  set  aside  a  declaration  which  varied  from 
the  writ.     Tuttle  a.  Smith,  Ante,  329  ;  but  see  Dunn  a.  Bloomingdale, 
Ante,  340,  note. 

3.  The  plaintiff  cannot  avail  himself  of  an  allegation  in  the  statement  of 
one  cause  of  action  to  sustain  a  defect  in  the  statement  of  another 
cause  of  action.     Gen  T.,  1856,  Sinclair  a.  Fitch,  3  E.  D.  Smith's  C. 
P.  R.,  677.     (Compare  Swift  a.  Kingsley,  Ante,  431.) 

4.  It  seems,  he  may,  preliminarily  to  the  statement  of  either  cause  of 
action,  make  those  general  averments  which  are  applicable  to  both 
causes  of  action,  so  that  each  statement,  with  the  preliminary  aver- 
ment, would  be  perfect  in  itself.     Ib. 

5.  Where  a  complaint  sets  forth  one  cause  of  action  in  two  statements 
or  counts,  as  two  causes  of  action,  the  complaint  should  be  set  aside  on 
motion  of  defendant,  and  this  even  though  there  be  some  reason  for 
supposing  that  no  defence  to  the  action  was  contemplated.     Supreme 
Ct.,  Third  Dist.,  Sp.  T.,  1856,  Ford  a.  Mattice,  14  How.  Pr.  R^  91. 

6.  It  is  unnecessary,  in  any  case,  for  the  plaintiff  to  distinguish  in  his 
complaint  the  allegations  which  are  made  on  information  and  belief. 
Ricketts  a.  Green,  Ante,  82.     To  the  same  effect  is  Truscott  a.  Dole 
(Eighth  Dist.,  Sp.  T.,  1851),  7  How.  Pr.  R.,  221  ;  New  York  Mar- 
bled Iron  Works  a.  Smith,  4  Duer,  362. 

7.  An  officer  of  a  foreign  bank  brought  an  action  here  in  his  own  name, 
upon  a  bill  of  exchange  belonging  to  the  bank,  and  alleged  in  his 
complaint  that  he  was  such  officer,  and  "  duly  authorized"  to  com- 
mence any  and  all  proceedings  at  law,  &c.,  on  behalf  of  the  bank,  and 
that  this  action  was  brought  on  behalf  of  the  bank.     Held,  that  the 
complaint  was  bad  on  demurrer  for  not  setting  forth  the  existence  and 
terms  of  the  foreign  law,  if  any,  under  which  the  bank  was  organized, 
and  an  authority  given  to  the  plaintiff  to  sue  on  its  behalf.     Myers  a. 
Machado,  Ante,  198. 

8.  An  allegation,  that  the  plaintiff  was  duly  authorized  to  bring  the  ac- 
tion, is  not  an  allegation  of  a  fact,  but  merely  of  a  conclusion  of  law. 
Ib. 

9.  A  complaint  by  an  assignee,  which — after  setting  out  the  note  or 
other  chose  in  action  upon  which  suit  is  brought,  and  stating  that  on 
such  a  day,  <fec.,  it  was  assigned  by  the  payee  to  the  plaintiff — alleges 
that  it  is  the  property  of  the  assignor,  and  that  he  is  the  lawful  owner 
and  holder  thereof,  or  that  the  defendant  is  indebted  thereon  to  the 
assignor,  is  bad  on  demurrer,  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause   of  action,  although  the  assignment 
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stated  was  in  trust,  and  the  plaintiff  alleges  that  he  has  possession  of 
the  note.  Palmer  a.  Smedley,  Ante,  205.  Compare  Myers  «.  Ma- 
chado,  Ante,  198. 

10.  In  an  action  by  the  assignee  of  an  undertaking,  given  in  proceedings 
of  claim  and  delivery,  for  the  payment  of  such  judgment  as  might  be 
recovered,  it  is  sufficient,  by  way  of  showing  the  plaintiff's  title,  to 
allege,  that  the  undertaking  was  duly  assigned,  &c.,  to  him  without 
alleging  that  the  judgment  in  the  action  was  also  assigned.     Morange 
a.  Mudge,  Ante,  243. 

11.  In  an  action  brought  by  "the  Seneca  Nation  of  Indians" under  the 
act  of  1845 — which  provides  that  that  nation  may  in  that  name  pros- 
ecute and  maintain  any  action,  &c. — a  complaint  which  states  a  good 
cause  of  action,  but  does  not  allege  that  the  plaintiffs  are  a  state  or  a 
corporation,  nor  show  by  what  right  they  contracted  or  sued,  is  suffi- 
cient on  demurrer.     Supreme  Ct.,  Eighth  Dist.,  Sp.  T.,  1857,  Seneca 
Nation  a.  Tyler,  14  How.  Pr.  JR.,  109. 

12.  In  an  action  by  a  corporation  to  recover  funds  received  by  the  de- 
fendant as  their  treasurer,  the  complaint  showed  that  the  defendant 
was  treasurer  of  the  plaintiffs,  and  bound  to  perform  the  duties  of  the 
office  for  a  period  named.    Then  followed  this  allegation  :  "  The  plain- 
tiffs further  show  that  the  defendant  is  indebted  to  them  in  the  sum  of 
$5886.74  for  money  received  by  the  defendant  while  acting  as  such 
treasurer  ;  and  that  the  items  of  their  account  are  as  follows,"  giving 
the  amounts  received  on  each  day  for  a  certain  period  within  that  first 
named.     The  defendant  demurred,  and  insisted  that  a  demand  should 
have  been  alleged. 

Held,  although  it  might  not  be  as  definite  as  would  be  proper,  it 
was  sufficient  on  demurrer.  If  a  demand  was  necessary,  the  allega- 
tion, as  a  matter  of  fact  that  he  is  indebted,  with  a  statement  of  the 
items  of  moneys  received  by  him,  is  an  allegation  that  all  that  is  es- 
sential to  make  him  indebted  has  been  done,  and  consequently  that  a 
demand  has  been  made.  In  such  a  case  the  summons  is  a  sufficient 
demand ;  and  if  none  were  made,  the  defendant  should  pay  the  debt, 
but  not  the  costs,  first  Dist.,  Gen.  T.,  1857,  Second  Avenue  Rail- 
road Company  a.  Coleman,  24  Barb.,  300. 

13.  When  the  non-performance  of  an  entire  written  contract  for  work 
and  labor  results  from  an  overruling  cause — e.  g.,  sickness  or  death — a 
recovery  may  be  had  for  partial  performance  upon  a  quantum  meruit. 
(See  19  Barb.,  341 ;  8  Cow.,  297  ;  12  Wend.,  589.)     In  such  case  the 

•   complaint  may  be  on  the  quantum  meruit.     It  may  be  expedient,  but 
is  not  necessary,  to  set  forth  the  special,  contract,  and  the  excuse  for  its 
breach.     The  contract  and  the  excuse  couM  be  shown  under  the  com- 
VOL.  VI.— 30 
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mon  counts.     Fifth  Dist.,  Gen.  T.,  1857,  Wolfe  a.  Howes,  24  Barb., 
174,  666. 

14.  The  complaint  alleged  that  on,  &c.,  the  defendant  made  his  contract 
in  writing,  and  gave  a  copy  of  it,  viz. :  "For  value  received,  I  promise 
to  pay  H.  C.,  or  his  wife  E.,  annually  on  the  1st  of  April,  during  the 
life  of  the  longest  liver  of  them,  the  sum  of  $200,  if  called  for  or 
needed.     (Signed)  W.  C.," — and  that  tlie  same,  prior  to  the  1st  of 
April,  1854,  became  the  property  of  plaintiff  by  purchase  ;  that  H.  C. 
was  deceased,  and  his  wife  E.  living ;  that  on,  <fec.,  the  plaintiff  had 
demanded  payment  of  the  $200.     The  defendant  demurred,  and  spe- 
cified, among  other  grounds  of  objection,  that  the  complaint  did  not 
set  forth  a  valid  assignment  and  transfer  of  the  obligation  to  the 
plaintiff. 

Held,  that  though  under  the  rules  of  common-law  pleading  there 
was  a  fatal  defect,  under  section  162  of  the  Code  it  was  sufficient  on 
demurrer.  (The  People  on  rel.  Crane  a.  Ryder,  2  Kern.,  433.)  If 
there  were  any  defect  in  form,  it  must  be  reached  by  motion.  1857, 
Prindle  a.  Caruthers,-15  N.  Y.  R.  (1  E.  P.  Smith),  425,  reversing 
S.  C.,  10  How.  Pr.  R.,  33. 

15.  There  are  but  two  modes  by  which  section  162 — which  provides 
that  in  an  action  or  defence  founded  on  an  instrument  for  the  payment 
of  money  only,  it  shall  be  sufficient  for  the  party  to  give  a  copy  of  the 
instrument,  and  to  state  that  there  is  due  to  him  thereon  from  the  ad- 
verse party  a  specified  sum  which  he  claims — can  be  reconciled  with 
section  142,  which  requires  the  complaint  to  contain  a  plain  and  con- 
cise statement  of  the  facts  constituting  a  cause  of  action.     One  is,  to 
subordinate  section  162  to  section  142  ;  the  other  is,  to  hold  the  case 
provided  for  by  section  162  to  be  an  exception  to  the  general  rule  of 
pleading  prescribed  by  section  142.     The  latter  is  the  least  objection- 
able, and  the  most  in  accordance  with  the  spirit  of  the  Code.     Other 
sections  of  this  chapter  of  the  Code  dispense  with  as  important  alle- 
gations and  averments,  in  pleading  as  this  does.     A  complaint  worded 
in  the  manner  which  section  162  declares  sufficient,  implies  that  the 
plaintiff  owns*  the  instrument  in  some  legal  manner  of  deriving  title, 
that  the  event  has  happened  on  which  the  pay  depends ;  and  the 
amount  is  expressly  stated.     Every  fact  thus  impliedly  averred  may  be 
traversed  in  the  same  manner  as  if  expressly  averred.     (Haight  a.  Hoi- 
ley,  3  Wend.,  263;  11  East.,  406.)     Per  SHANKLAND,  J.     Ib. 

16.  A  complaint  on  a  non-negotiable  instrument  must  show  a  considera- 
tion ;  and  the  words  "  value  received,"  in  the  copy  set  forth,  coupled 
with  the  allegation  that  defendant  "  made"  the  instrument,  are  a  suffi- 
cient averment  of  a  consideration  on  demurrer.     Per  JOHNSON,  J.   Ib. 
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17.  A  complaint  which,  after  showing  that  the  defendant  made  and  de- 
livered to  a  third  party  a  promissory  note,  simply  alleges  "  that  the 
plaintiff  is  now  the  bona  fide  holder  and  owner  of  the  note,"  is  suffi- 
cient on  demurrer.     That  plaintiff  is  the  legal  holder  and  owner  is  the 
pleadable  fact,  of  which  production  of  the  note  indorsed,  or  other  cir- 
cumstances, would  be  the  evidence.     (See  Benson  a.  Cushman,  1  Code 
R.,  119  ;  Taylor  a.  Corbiere,  8  How.  Pr.  R.,  385  ;  Mitchell  a.  Hyde, 
12  Ib.,  460  ;  James  a.  Chalmers,  5  Sandf.,  52.)     Supreme  Ct.,  Third 
List.,  at  Chambers,  1857,  Holstein  a.  Rice,   15  How.  Pr.  R.,  1.     To 
the  contrary  effect  is  White  a.  Brown  (Seventh  Dist.,  Sp.  T.,  1857), 
14  Ib.,  282. 

18.  It  seems,  that  if  the  allegation  had  been  merely,  that  "the  hote  before 
it  became  due  was  duly  delivered  to  and  came  into  the  possession  of 
the  plaintiff,"  it  would  have  been  insufficient.     (See  Parker  a.  Totten, 
10  How.  Pr.  R.,  233.)     Holstein  a.  Rice,  supra. 

19.  The  complaint  stated  that  a  draft  was  drawn  on  defendants ;  that  they 
accepted  it ;  that  the  payee  indorsed  it ;  then  set  out  a  copy  of  the 
draft  and  acceptance ;  and  then  averred  that  defendants  were  indebted 
to  the  plaintiff  thereon  in  a  specified  amount. 

Held,  that  this  was  a  sufficient  statement  of  facts  to  constitute  a 
cause  of  action.     Levy  a.  Levy,  Ante,  89. 

20.  In  an  action  on  a  promissory  note,  the  averment  that  the  defendant 
made  the  note  is  equivalent  to  saying  that  he  signed  it  and  delivered 
it  to  the  payees.     Gen.  T.,  1856,  Burrall  a.  DeGroot,  5  Duer,  379. 

21.  Where  the  answer  (which  alleged  usury)  admitted  that  the  note 
was  in  fact  delivered  to  plaintiff  by  one  of  the  parties  to  it,  the  allega- 
tion of  the  complaint  respecting  the  delivery  should  be  construed  most 
liberally ;  and  in  such  case,  an  allegation  that  the  payees,  and  D.  (an- 
other defendant),  "severally  indorsed  said  note  in  blank,  and  that  the 
same  so  indorsed  was  delivered  to  plaintiff,  who  now  holds  and  owns 
the  same,"  should  be  understood  to  mean  that  the  payees  indorsed  it 
to  D.,  and  that  he  indorsed  it  to  the  plaintiff.     The  word  "  indorse" 
imports  a  delivery,  and  the  averment  that  the  plaintiff  has  the  pos- 
session of  and  owns  the  note,  in  connection  with  those  that  precede 
it,  is  equivalent  to  saying  that  it  was  delivered  by  the  payees  to  D.,  and 
by  D.  to  the  plaintiff.     (Griswold  a.  Laverty,  12  N.  Y.  Leg.  Obs.,  316  ; 
S.  C.,  3  Duer,  690.)    Gen.  T.,  1856,  Burrall  a.  DeGroot,  5  Duer,  379. 

22.  Demand  and  notice  of  non-payment  are  "conditions  precedent"  to 
charge  the  indorser,  within  the  meaning  of  section  162.     (5  How.  Pr. 
R.,  107  ;  8  Ib.,  53  ;  1  Duer,  602.)      Supreme  Ct.,  Fourth  Dist^  Sp. 
T.,  1856,  Adams  a.  Sherrill,  14  How.  Pr.  R.,  297. 

23.  The  averment  that  the  note  was  duly  demanded,  &c.,  and  was  duly 
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protested  for  non-payment,  and  notice  thereof  was  duly  given  to  the 
indorser,  is  a  sufficient  statement  of  the  performance  of  the  conditions 
precedent  to  the  plaintiff's  right  to  recover  against  the  indorser.  It  is 
not  necessary  that  such  statement  should  be  in  the  precise  language 
of  the  Code.  Language  equivalent  to  that  used  in  the  Code  is  suf- 
ficient. Supreme  Ct.,  Fourth  Dist.,  Sp.  T.,  1856,  Adams  a.  Sherrill, 
14  How.  Pr.  R.,  297. 

24.  It  seems,  that  in  a  complaint  on   a  promissory  note,  in  an   action 
against  an  indorser,  the  weight  of  authority  requires — in  the  absence  of 
the  general  averment  authorized  by  the  first  clause  of  the  162d  sec- 
tion— specific  averments  of  the  demand  of  the  note  at  maturity  at  the 
place  of, payment,  and  notice  to  the  indorser  of  such  demand,  and  of 
its  non-payment.     (19  Johns.,  409  ;  5  Hoio.  Pr.  R.,  6  ;  5  Den.,  329  ; 
1  Duer,  602  ;  8  How.  Pr.  R.,  51 ;   4  Sandf.,  696  ;  10  How.  Pr.  R., 
33,  34;   Contra,  Roberts  a.  Morrison,   11  JV.  Y.  Leg.  Obs.,  60.)     Ib. 
But  compare  Prindle  a.  Caruthere,.  Ante,  466. 

25.  In  an  action  by  the  payee  of  a  draft  drawn  by  the  president  of  a 
corporation  on  the  treasurer  of  the  corporation,  for  payment  of  an  in- 
debtedness of  the  corporation  to  the  payee,  the  complaint  may  be 
framed  as  on  a  promissory  note  of  the  corporation.   (Miller  a.  Thomson, 
3  Mann  &  G.,  576.)     It  is  not  necessary,  if  the  complaint  states  the 
indebtedness  for  which  the  note  was  given,  to  allege  presentment  to 
the  drawee  for  payment.     The  burden  of  proof  is  on  the  corporation 
to  show  that  the  drawee  was  provided  with  funds,  and  ready  to  pay 
at  maturity,  in  order  to  exempt  them  from  damages  and  costs.    (Wol- 
cott  a.  Van  Santvoord,  17  Johns.,  248*)   1857,  Fairchild  a.  The  Ogdens- 
burgh,  Clayton,  &  Rome  R.  R.  Co.,  15  N.  Y.  R.  (1  E.  P.  Smith), 
337. 

26.  A  complaint  on  several  promissory  notes,  only  one  of  which  is  due, 
but  payment  of  all  which,  is  claimed  under  an  agreement  in  writing, 
made  contemporaneously  with  the  notes,  that  in  case  of  any  default  in 
the  payment  of  the  notes  the  whole  amount  should  forthwith  become 
due  and  payable,  is  sufficiently  definite  and  certain  if  it  alleges  the 
making  of  the  notes   in  consideration  of   an  indebtedness  in  their 
amount,   and  the  making  of  the   agreement,   without  stating  when, 
where,  or  how  the  indebtedness  arose.     Brown  a.  The  Southern  Mich- 
igan R.  R.  Co.,  Ante,  237. 

27.  In  an  action  upon  an  instrument  for  the  payment  of  money,  which  is 
in  the  form  of  a  promissory  note  in  other  respects,  but  which  states 
the  consideration  of  it,  and  that  such   consideration   had   not   been 
received,  and  also  states,  or  clearly  implies,  that  the  consideration  is  to 
be  transferred  when  the  money  is  to  be  paid,  the  complaint  must  allege 
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that  the  plaintiff  has  transferred  or  tendered  the  consideration.  This  is 
matter  of  substance  and  not  of  form ;  the  burden  of  proof  is  on  him  to 
allege  and  show  it.  ^V.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Considerant 
a.  Brisbane,  14  How.  Pr.  R.,  487. 

28.  In  an  action  brought  upon  a  covenant  for  the  payment  of  rent,  the 
complaint  alleged  that  after  the  making  of  the  indenture  which  con- 
tained the  covenant,  and  before 'the  first  of  January,  1848,  all  the 
estate  of  the  party  of  the  second  part  (the  lessee)  came  to  and  vested 
in  the  defendant  by  assignment  legally  made ;  that  the  party  of  the 
first  part  (the  lessor)  died  on  the  26th  of  January,  1839,  having  by 
his  last  will  and  testament  devised  the  rent  to  R.,  who  assigned  the 
same  to  W.,  by  whom  the  same  was  assigned  to  the  plaintiff,  on  the 
19th  of  November,  1850 ;  that  after  the  death  of  the  party  of  the  first 
part,  and  after  the  defendant  had  become  assignee  of  a  part  of  the 
premises  as  aforesaid,  and  while  he  was  such  assignee,  and  before  the 
commencement  of  the  action,  eight  years'  rent  had  become  and  still 
was  due  and  owing,  in  arrear  and  unpaid,  to  the  plaintiff. 

Held,  on  demurrer,  sufficient.  The  complaint  showed  facts  which, 
as  to  rent  accrued  and  unpaid  at  the  time  of  the  conveyance  to  the 
plaintiff,  entitled  him  to  maintain  the  suit  as  assignee  of  a  chose  in 
action ;  and  as  to  rent  subsequently  accruing  and  to  become  due,  the 
allegation  of  the  facts  constituting  him  an  assignee  of  the  rent  was  a 
sufficient  allegation  that  he  was  assignee  of  the  covenant  for  its  pay- 
ment, and  it  was  not  necessary  to  allege  that  plaintiff  still  continued 
to  be  owner  of  the  rent  till  suit  was  commenced ;  that  was  to  be  pre- 
sumed. The  further  allegation,  that  the  rent  claimed  accrued  and 
become  due  after  the  defendant  became  and  while  he  was  assignee, 
showed  the  defendant's  ownership.  Third  Dist.,  Gen.  T.,  1855,  Van 
Rensselaer  a.  Bonesteel,  24  Barb.,  365. 

29.  The  complaint  in  an  action  by  the  landlord  against  an  assignee  of 
the  lease  was  held  good  on  demurrer,  although  it  did  not  aver  that  the 
rent  was  unpaid  at  the  commencement  of  the  action ;  but  merely  that, 
although  frequently  requested,  the  assignee  had  refused  to  pay.   Hols- 
man  a.  De  Gray,  Ante,  79. 

30.  Of  the  requisites  of  a  complaint  on  an  undertaking.     Morange  a. 
Mudge,  Ante,  243. 

31.  Degrees  of  negligence  are  matters  of  proof  and  not  of  averment ; 
and  a  general  allegation  of  negligence,  want  of  care  and  skill,  <fec.,  is 
sufficient  in  an  action  for  injuries  caused  by  such  negligence,  whether 
the  defendant  is  liable  for  ordinary  or  only  gross  negligence.     1857, 
Nolton  a.  The  Western  Railroad  Co.,  15  N.  Y.  R.  (1  E.  P.  Smith], 
444. 
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32.  It  is  unnecessary  for  the  plaintiff  to  allege  in  his  complaint  that  the 
injury  happened  without  any  want  of  ordinary  care  on  the  part  of  the 
plaintiff  or  the  deceased.     (Gough  a.  Byran,   2  Mees.  &  W.,.  790 ; 
Bridge  a.  The  Grand  Junction  R.  R.  Co.,  3  Ib.,  244.)     Gen.  T.,  1855, 
Johnson  a.  The  Hudson  River  R.  R.  Co.,  5  Duer,  21. 

33.  Damages  not  the  immediate  and  natural  consequences  of  an  unlaw- 
ful act,  or  which  the  law  would  pot  presume  necessarily  to  flow  from 
it,  must  be  specially  stated.     (Squier  a.  Gould,  14  Wend.,  159  ;  Strang 
a.  Whitehead,  12  Ib.,  64;  1  Chitt.  PL,  371 ;  Sedg.  an  Damages,  Id 
ed,,  67,  68  ;  Sayer  on  Damages,  315.)     Such  averments  are  not  trav- 
ersable,  but  they  are  necessary  in  the  complaint,  that  the  defendant 
may  not  be  taken  by  surprise.    They,  therefore,  are  not  to  be  struck 
out  as  irrelevant.     N.   Y,  Common  Pleas,  Sp.  T.,  1858,  Molony  a. 
Dows,  15  How.  Pr.  R.,  261. 

34.  Matters    merely  in    aggravation    of  damages,  are   not   pleadable. 
(Warne  a.  Croswell,  2  Stark.,  457.)     Ib. 

35.  As  to  when  it  is  proper  to  allege  fraud  in  an  action  for  false  war- 
ranty ;  and  that  in  an  action  on  the  case,  the  fraud,  though  alleged,  need 
not  be  proved.     Gen.  T.,  1854,  Fowler  A.  Abrahms,  3  E.  D.  Smith's 
C.  P.  JR.,  1. 

36.  A  complaint  seeking  to  charge  the  separate  estate  of  a  married 
woman  with  her  debt,  is  bad  upon  demurrer,  if  it  does  not  set  forth 
the  property,  and  the  nature  of  her  interest.     Saxton  a.  Fleet,  Ante,  8. 

37.  A  complaint  by  a  married  woman  respecting  her  separate  estate — 
e.  g.,  for  damages  for  the  loss  of  her  goods  by  a  carrier — is  not  bad  on 
demurrer  because  it  alleges  in  merely  general  terms  that  the  goods 
were  her  separate  property.     Sp.  T.,  1856,  Spies  a.  The  Accessory 
Transit  Co.,  5  Duer,  662. 

38.  If  the  defendant  has  a  right  to  be  informed  of  the  facts  constituting 
the  goods  her  separate  property,  his  remedy  is  by  motion.     Ib. 

39.  A  creditor  of  a  bank  organized  in  a  foreign  State,  and  which  has 
been  dissolved  by  a  tribunal  of  that  State,  cannot  maintain  an  action 
here,  against  the  sole  owner  of  the  bank,  who  fraudulently  withdrew 
its   funds,  without   showing   in   his    complaint  that   by  the  laws  of 
the  foreign  State  the  right  of  action  against  such  a  person  does  not, 
upon  the  bank's  dissolution,  pass  to  the  State,  or  to  a  receiver  appointed 
under  its  laws,  or  that  the  State  cannot  or  refuses  to  give  relief,  or  that 
the  receiver  colludes  with  the  defendant,  or  that  no  receiver  can  be 
appointed.     Supreme   Ct.,  First  Dist.,   Sp.  T.,  1857,  Tinckham  a. 
Borst,  15  How.  Pr.  R.,  204. 

40.  To  entitle  a  judgment  creditor  of  a  foreign  corporation  to  maintain  an 
action  here  for  the  debt,  against  subscribers  to  the  capital  stock  whose 


NEW-YOKE  :  JANUARY— JULY,  1858.  471 


COMPLAINT. 


agreement  was  fraudulent  and  illegal,  it  must  appear  by  the  complaint, 
that  the  corporation  could,  in  their  own  State,  succeed  in  such  a  suit ; 
that  the  subscription  was  clearly  illegal,  and  incapable  of  ratification 
by  the  directors  or  stockholders,  or  if  capable,  has  not  been  ratified ; 
that  a  demand  for  payment  in  money  can  be  supported ;  and  that  a 
forfeiture  of  the  stock  is  not  the  only  remedy,  and  that  such  an  action 
could  be  brought  in  such  State,  without  making  it  in  behalf  of  credi- 
tors at  large,  and  against  stockholders  generally.  N.  Y.  Superior  Ct., 
Sp.  T.,  1856,  McDonough  a.  Phelps,  15  How.  Pr.  R.,  372. 
41.  In  an  action  for  lands  the  complaint  merely  alleged  "  that  the  plain- 
tiff has  lawful  title,  as  the  owner  in  fee  simple,  to  the  following  de- 
scribed real  estate  (describing  it).  And  the  defendant  is  in  the  pos- 
session of  the  said  real  estate,  and  unlawfully  withholds  the  possession 
of  the  same  from  the  plaintiff.  Wherefore,  <fec." 

Held,  sufficient  on  demurrer, — 1.  The  plaintiff's  title  was  sufficiently 
alleged.  It  was  not  necessary  to  state  the  requisite  facts  to  show  that 
he  had  title.  Such  a  general  allegation  was  sufficient  under  the  Re- 
vised Statutes,  except  in  an  action  to  recover  dower ;  and  being  some- 
thing which  the  plaintiff  would  be  bound  to  prove,  on  the  trial,  relates 
to  the  subject-matter  of  the  action,  and  the  provision  of  the  Revised 
Statutes  (2  Rev.  Stats.,  304,  §  10)  is  still  applicable.  (Code,  §  455.) 
Although  the  averment  that  the  plaintiff  was  in  possession,  was  perhaps 
by  implication,  required  by  the  Revised  Statute  (2  Ib.  304,  §  7),  yet 
such  an  allegation  is  merely  formal,  for  they  further  expressly  provide 
that  the  plaintiff  need  not  prove  an  actual  entry,  or  the  actual  receipt 
of  profits,  but  that  it  should  be  sufficient  to  show  a  right  to  possession 
at  the  time  of  the  commencement  of  the  action.  (Ib.,  §  25.)  Under 
the  Code  of  1848  the  plaintiff  was  required  to  verify  his  complaint. 
If  he  had  never  been  in  possession,  he  could  not  swear  that  he 
had.  Under  the  first  Code,  therefore,  the  averment  of  possession 
could  not  have  been  required,  and  the  amendment  could  not  have 
been  intended  to  renew  the  necessity  of  making  formal  and  false 
statements. 

2.  The  charge  that  the  defendant  unlawfully  withholds  the  posses- 
sion, was  sanctioned  by  the  Revised  Statutes,  and  when  coupled  with 
the  allegation  of  plaintiff's  title,  is  sufficiently  explicit.  It  would  be 
impossible  for  the  plaintiff  to  negative  particularly  every  way  in  which 
one  might  lawfully  hold  possession  of  the  land  of  which  another  was 
owner  in  fee  simple.  Where  it  is  averred  that  the  plaintiff  owns  the 
land  in  fee  simple,  and  that  the  defendant  is  in  possession,  and  unlaw- 
fully withholds  possession  from  the  plaintiff,  all  is  asserted  which 
is  necessary  to  be  proved.  If  the  defendant  has  any  right  of  pos- 
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session  which  could  interfere  with  the  plaintiff's  claim,  he  is  bound 
to  show  it  affirmatively.  Supreme  Ct.,  Second  Dist.,  Gen.  T.,  1857, 
Ensign  a.  Sherman,  14  How.  Pr.  R.,  439.  Reversing  S.  C.,  13 
Ib.,  35. 

42.  But  it  must  appear  on  the  face  of  the  complaint  that  the  plaintiff  is 
out  of  possession,  and  that  possession  is  unlawfully  withheld  from  him. 
While  in  possession,  he   cannot  maintain  his  action  against  another 
who  claims  possession  or  exercises  acts   of  ownership.     A  complaint 
which  shows  that  the  plaintiff  is  in  possession,  is  bad  on  demurrer. 
Supreme  Ct.,  Second  Dist.,  Sp.  T.,  1858,  Taylor  a.  Crane,  15  How. 
Pr.  R.,  358. 

43.  The  complaint  in  an  action  brought  by  a  judgment  creditor  to  set 
aside  an  alleged  fraudulent  assignment  of  real   estate,  stated  that  in 
the  action   in  which  his  judgment  was  recovered,  he  attached  the 
particular  property  which  he  now  sought  to  reach,  and  that  a  part  of 
the  judgment  was  satisfied  out  of  the  personal  property  attached,  leav- 
ing a  balance  due ;  but  did  not  show  an  execution  returned  unsatis- 
fied, nor  show  that  the  assignee  had  a  colorable  title  to  the  real 
estate. 

Held,  that  the  action  could  not  be  maintained.  It  did  not  appear 
that  the  plaintiff's  remedy  "  at  law"  was  not  ample.  Third  Dist.,  Gen. 
T.,  1857,  Wilson  a.  Forsyth,  24  Barb.,  105. 

44.  Where  facts,  excusing  the  performance  of  a  condition  precedent  are 
relied  on  as  a  ground  of  recovery,  they  must  be  stated,  since  such 
facts,  as  material  and  issuable,  constitute,  in  part,  the  cause  of  action. 
(Garvey  a  Fowler,  4  Sandf.,  665.)    Gen.  T.,  1856,  Kelly  a.  Upton,  5 
Duer,  336. 

45.  Facts  authorizing  arrest'  need  not  be  set  forth,  except  when  they  are 
facts  constituting  the  cause  of  action.     The  Union  Bank  a  Mott,  Ante, 
315.    Supreme  Ct.,  Eighth  Dist.,  Sp.  T.,  1857,  Frost  a.  McCarger,  14 
How.  Pr.  R.,  131. 

CAUSE  OF  ACTION  ;  CORPORATION,  4  ;  DEMURRER,  1,  3, 4,  5 ;  INJUNCTION, 
8  ;  JOINDER  OF  CAUSES  ;  JUSTICE'S  COURT,  tit.  Pleadings  ;  MOTION,  4, 
34;  PLEADING. 

CONFESSION  OF  JUDGMENT. 
JUDGMENT,  13-24  ;  EXECUTION,  2. 

CONSOLIDATION  OF  ACTIONS. 

1.  The  plaintiff  brought  at  one  time,  and  against  the  same  defendants,  a 
separate  action  in  each  of  the  counties  of  the  State,  for  one  and  the 
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same  libel,  which  was  published  in  the  county  in  which  all  of  the  par- 
ties resided. 

Held,  that  the  defendant's  motion  to  consolidate  the  actions  into  one 
must  be  granted.  Percy  a.  Seward,  Ante,  326. 

2.  The  motion  to  consolidate  was  properly  made  in  the  county  in  which 
all  the  parties  resided.     Ib. 

3.  The  time  to  plead  in  the  consolidated  action,  in  such  a  case,  should  be 
the  time  which  remained  in  the  action  in  the  county  to  which  the  other 
actions  were  drawn  by  the  consolidation.     Ib. 

4.  Several  causes  should  not  be  consolidated,  unless  the  defences  are  iden- 
tical.    Crane  a.  Koehler,  Ante,  328,  note  ;  Morris  a.  Knox.     Ib. 

MOTION,  17. 

CONTEMPT. 

1.  A  defendant,  who,  after  being  served  with  an  injunction  restraining 
him  and  his  servants  and  agents  from  an  act,  stood  by  while  his  part- 
ner, with  his  concurrence,  assistance,  and  direction,  did  the  act,  was 
punished  as  for  contempt.     Supreme  Ct.,  Seventh  Dist.,  Sp.  T.,  1857, 
Neale  a.  Osborne,  15  How.  Pr.  R.,  81. 

2.  In  proceedings  supplementary  to  judgment,  the  defendant  appeared, 
and  was  examined,  and  a  receiver  of  his  property  appointed.     Subse- 
quently an  order  was  made  that  he  show  cause  why  he  should  not  be 
punished  for  alleged  misconduct, — which  was,  that  he  had  refused  to 
deliver  his  property  to  the  receiver;  or  why  such  further  order  as  was 
proper  should  not  be  made.     No  order  existed  requiring  him  to  so 
deliver  his  property  to  the  receiver.     On  the  return  of  the  order  to 
show  cause,  he  denied  the  alleged  contempt ;  and  thereupon  a  further 
order  was  made,  referring  it  to  a  referee  to  examine  whether  the  de- 
fendant was  guilty  of  contempt,  either  in  disposing  of  his  property 
contrary  to  the  prohibitions  of  the  original  order  for  his  examination, 
or  in  refusing  to  deliver  his  property  to  the  receiver.     The  referee  re- 
ported that  he  was  guilty  in  both  respects.     Thereupon  the  plaintiff 
moved  for  an  order  adjudging  the  defendant  guilty  of  contempt  in 
both  respects. 

Held,  1.  That  the  order  of  reference  was  authorized  by  section  271 
(subdivision  3)  of  the  Code ;  and  the  defendant  not  having  appealed 
from  it,  but  having  been  examined  under  it,  could  not  now  object  to 
its  validity  or  regularity,  nor  to  that  of  proceedings  regularly  had 
under  it.  That  order  directed  an  investigation  as  to  the  commission 
of  a  contempt,  by  disposing  of  his  property  in  violation  of  the  in- 
junction, and  the  defendant  could  not  now  object  that  such  contempt 
was  not  specified  in  the  order  to  show  cause. 
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2.  That  in  refusing  to  deliver  his  property  to  the  receiver,  he  had 
committed  no  contempt,  for  he  had  not  disobeyed  any  order  of  the 
court.  To  punish  as  for  a  contempt,  for  refusing  to  deliver  property 
to  a  receiver,  an  order  requiring  such  delivery  is  a  necessary  requisite. 
Sp.  T.,  1856,  Watson  a.  Fitzsimmons,  5  Duer,  629. 

3.  Of  the  proper  mode  of  proceeding  to  punish  for  contempt.     Ib, 

4.  If  neither  party  appear  upon  the  return  day  of  process,  requiring  the 
attendance  of  one  party  on  behalf  of  another — e.  <?.,  a  subpoena  and 
notice,  under  section  391  of  the  Code,  to  appear  and  be  examined  in 
the  action — the  proceedings  must  be  deemed  abandoned  ;  and  subse- 
quent stipulations  between  the  attorneys,  continuing  the  proceedings, 
but  entered  into  without  the  knowledge  of  the  party  subpoenaed,  can- 
not be  the  foundation  for  punishing  him  for  contempt  in  not  appear- 
ing.    Supreme  Ct.,  Fourth  Dist.,  Sp.  T.,  1857,  Gardener  a.  Peterson, 
14  How.  Pr.  R.,  513. 

5.  It  seems,  that  punishment  for  disobedience  of  an  order,  made  by  a  jus- 
tice out  of  court,  should  be  administered  only  by  the  justice  whose 
order  is  disobeyed.     Supreme  Ct.,  First  Dist.,  Sp.  T.,  1857,  Wicher 
a.  Dresser,  14  Now.  Pr.  R.,  465.     To  the  contrary  effect  is  Wickes  a. 
Dresser,  4  Ante,  93. 

6.  The  court  has  not,  by  the  statute  of  1857,  lost  its  power,  concurrently 
and  by  original  action,  to  adjudicate  upon  contempts  committed  before 
referees.     Case  of  Jobson  and  Seely,  Ante,  217,  note. 

7.  Summary  punishment  is  only  necessary  where  an  attachment  is  issued 
in  the  first  instance.     It  is  not  necessary  where  an  order  to  show  cause 
is  taken.     Ib. 

8.  A  justice  of  the  peace  before  whom  a  person  found  intoxicated  is 
brought,  under  the  act  of  1857  (Laws  of  1857,  ch.  628),  has  no  power 
to  commit  him  for  a  refusal  to  be  sworn  as  to  the  cause  of  his  intoxi- 
cation.    Such  a  refusal  is  not   "resistance  of  an  order"  within  the 
meaning  of  the  statute.     (2  Rev.  Stats.,  748,  §  44,  4th  ed.,  931  ;  §  51, 
1  Ib.,  263,  273,  274,  4th  ed.,  458,  459.)     The  resistance  contemplated 
by  section   274,  subdivision  3,  is  an  act  committed  by  any  person, 
by  which  the  execution  of  an  order  or  process  of  the  justice  is  hin- 
dered, obstructed,  or  prevented,  and   not  an   omission  to  act,   or  a 
refusal  to  obey.     (Mallory  a.  Benjamin,  9  How.  Pr.  R.,  419.)     Su- 
preme Ct.,at  Chambers,  1857,  The  People  a.  Webster,  14  How.  Pr. 
R.,  242. 

9.  The  power  of  a  justice  of  the  peace  to  commit  a  witness,  under  2  Rev. 
Stats.,  274,  §279,  for  refusing  to  be  sworn  as  provided  in  that  section, 
is  conditional,  dependent  upon  the  fact  that  the  party,  at  whose  in- 
stance the  witness  attends,  shall  make  oath  that  the  testimony  of  the 
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witness  is  so  far  material  that  without  it  he  cannot  safely  proceed  in 
the  trial.    Ib. 

CORPORATION,  2;  COURT;  MOTION,  8,  16. 

CONVERSION. 

1.  If  a  person  who  has  hired  a  horse  to  go  a  fixed  distance,  goes  beyond 
it,  it  is  a  conversion  for  which  action  will  lie.     Gen.  T.,  1855,  Fish  a. 
Ferris,  5  Duer,  49. 

2.  A  demand  upon,  and  refusal  by,  one  of  two  persons  in  joint  possession 
of  chattels,  is  a  sufficient  demand  and  refusal  to  maintain  an  action 
against  both.     Gen.  T.,  1854,  Ball  a.  Larkin,  3  E.  L>.  Smith's   C.  P. 
£.,  555. 

ATTACHMENT,  12;  CAUSE  OF  ACTION,  9;  INFANT,  1. 

CORPORATION. 

1.  Section  10  of  the  act  of  1850  (Laws  of  1850,  211,  ck.  140) — which 
provides  that  stockholders  in  railroad  corporations  shall  be  individu- 
ally liable  for  debts  of  their  corporation  in  an  action  brought  after 
judgment  and  execution  unsatisfied  against  the  corporation — places  all 
judgment  creditors,  whose  judgments  were  not  recovered  for  services 
rendered,  upon  an  equal  footing,  without  discrimination,  in  respect  to 
the  times  the  debts  were  contracted,  or  the  judgments  therefor  re- 
covered.     Supreme  Ct.,   Seventh  Dist.,   Gen.   T.,   1856,   Rankin  a. 
Elliott,  14  How.  Pr.  R.,  339. 

2.  When  the  court  in  a  proceeding  within  its  jurisdiction  has  regularly 
sequestered  the  estate  and  effects  of  a  debtor  for  the  benefit  of  creditors 
generally,  it  will  not  afterwards  permit  an  individual  creditor  to  use  its 
process  to  defeat  or  impair  such  proceedings  without  a  prior,  legal,  or 
equitable  lien  upon  the  property  or  effects  which  he  is  seeking  to  reach. 
If  he  attempts  to  d(f  so  after  notice  of  the  other  proceedings,  it  seems 
that  he  is  in  contempt.     But  whether  he  has  notice  or  not,  he  may 
be  restrained  from  such  proceedings.     Ib. 

3.  Of  the  liability  of  stockholders  in  railroad  corporations,  under  the  act, 
of  April  15,  1854.     Third  Dist.,  Gen.  T.,  1857,  Conant  o.  Vanschaick, 
24  Barb.,  87. 

4.  In  an  action  against  the  stockholders  under  that  act,  the  plaintiff 
must  not  only  move  a  judgment  against  the  corporation,  and  that  exe- 
cution has  been  returned  unsatisfied,  but  he  must  also  prove  that  the 
debt  for  which  the  judgment  was  recovered  was  one  of  the  sort  named 
in  the  act.     Ib. 

5.  In  the  act  of  1849  (Laws  o/"1849,  ch.  226),  relative  to  closing  up  the 
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affairs  of  an  insolvent  bank,  the  provision  prescribing  the  time  within 
•which  the  referee  is  to  make  the  apportionment,  is  directory  only,  and 
therefore  an  apportionment  made  after  the  time  prescribed,  in  pursu- 
ance of  extensions  of  the  time  ordered  by  the  court,  is  not  invalid. 
Case  of  the  Empire  City  Bank,  Ante,  385. 

6.  In  proceedings  under  the  act  of  1849,  to  enforce  the  personal  liability 
of  stockholders,  a  stockholder,  who  is  also  a  creditor,  cannot  offset  his 
claim  against  his  assessment  as  a  stockholder.     Ib. 

7.  The  person  who  was  liable  as  a  stockholder  is  the  one  in  whose  name 
the  stock  stands  on  the  books  of  the  bank,  although  in  fact  it  belonged 
to  another  person.     Ib. 

8.  It  is  not  necessary  to  inquire  who  were  stockholders  when  the  debts 
were  contracted.     Those  stockholders  are  liable  who  were  such  when 
the  bank  failed,  whether  they  were  so  or  not  when  the  debts  were  con- 
tracted.    Ib. 

9.  A  want  of  particularity  in  respect  to  certain  debts  of  the  bank,  in  the 
account  presented  by  the  receiver  and  referred  to  the  referee,  or  the 
omission  of  the  residence  of  some  of  the  stockholders  in  the  list  of 
stockholders,  does  not  affect  the  jurisdiction  of  the  court  over  the  pro- 
ceedings on  the  referee's  report  based  on  that  account,  nor  is  any  one 
not  directly  affected  by  such  defect  entitled  to  object.     Ib. 

10.  It  is  not  necessary  that  the  receiver  should,  before  making  his  report, 
distribute  all  the  moneys  in  his  hands  among  the  creditors.     Ib. 

11.  It  is  not  a  ground  of  exception  to  the  report,  that  the  referee  has 
counted  as  debts  certain  claims  which  the  receiver  is  resisting  by  liti- 
gation.    Ib. 

12.  Stock  of  the  insolvent  bank  held  by  an  individual  in  trust  for  the 
bank,  was  not  thereby  extinguished,  but  is  valid  in  the  hands  of  the 
trustee,  and  he  is  liable,  as  a  stockholder,  to  be  apportioned  therefor.    Ib. 

13.  A  stockholder  cannot  resist  apportionment  on  the  ground  that  he 
became  such  by  an  illegal  contract,  or  that  he  was  induced  to  become 
such  by  fraud  of  the  directors.     Ib. 

14.  The  act  of  1849  is  not  unconstitutional.     Ib. 

15.  In  proceedings  under  it,  it  is  not  necessary  that  the  referee  should  as- 
certain preliminarily  whether  the  officers  were  not  liable  under  the  act 
of  1852.     (Laws  of  1852,  ch.  71,  §  4.)     Ib. 

16.  In  proceedings  under  that  act  to  enforce  the  personal  liability  of 
stockholders  in  an  insolvent  bank,  upon  appeal  from  the  judgment  of 
the  special  term  confirming  the  referee's  report  of  apportionment,  it 
was  objected  that  it  did  not  affirmatively  appear  in  the  proceedings  that 
the  bank  was  an  association  or  corporation,  "  issuing  bank  notes  to  cir- 
culate as  money." 


NEW- YORK:  JANUARY— JULY,  1858.          477 


Held,  that  the  objection  was  well  taken,  and  the  judgment  must  be 
reversed.  That  fact  must  affirmatively  appear,  in  order  to  confer  juris- 
diction on  the  court.  Such  proceedings  being  special  and  summary, 
and  in  derogation  of  the  common  law,  the  statute  must  be  strictly  com- 
plied with.  Ib. 

17.  Of  the  requisites  of  an  application  for  the  voluntary  dissolution  of  a 
corporation.     Case  of  the  Westchester  Iron  Co.,  Ante,  386,  note.   . 

18.  Whether  the  provisions  of  2  Revised  Statutes,  461,  for  proceedings 
against  corporations  in  equity,  were  repealed  by  chapter  226  of  the 
Laws  of  1849, — Query  ?    Ferry  a.  The  Bank  of  Central  New  York, 
15  How.  Pr.  R.,  445. 

19.  Although  a  payment  or  transfer  is  made  by  a  corporation  when 
actually  insolvent,  it  is  not  to  be  deemed  void,  as  made  with  intent  to 
prefer  a  particular  creditor,  unless  the  intent,  as  well  as  the  insolvency, 
are  alleged  and  proved.     Curtis  a.  Leavitt,  15  N.   Y.  R.  (1   E.  P. 
Smith),  9  ;  and  see  109,  138,  198. 

20.  What  constitutes  insolvency.     Ib. ;  Ferry  a.  The  Bank  of  Central 
New  York,  15  How.  Pr.  R.,  445  ;  and  compare  5  Ante,  338. 

21.  A  promissory  note  made  by  a  corporation  for  money  borrowed  for 
purposes  of  its  legitimate  business  is  valid.     Seventh  Dist.,  Gen.  T., 
1857,  Mead  a.  Keeler,  24  Barb^  20. 

22.  Business  of  a  corporation  is  presumed  to  be  legitimate  in  such  case 
until  the  contrary  is  shown.    (4  Seld.,  180  ;  24  Wend.,  473  ;  14  Barb., 
258  ;  2  Kenfs  Com.,  299  ;  15  Johns.,  358,  383.)     Ib. 

CAUSK  OF  ACTION,  20,  21,  22,  23,  24,  25,  29,  40,  41 ;  COMPLAINT, 
39,  40;  DEFENCES,  12,  13,  23;  MUNICIPAL  CORPORATION;  RE- 
CEIVER, 1,  11. 

COSTS. 

1.  In  a  creditor's  action,  brought  against  a  judgment  debtor  and  fourteen 
other  persons,  his  grantees,  and  seeking  to  set  aside  his  conveyances  to 
them,  various  of  the  defendants  appeared  by  different  attorneys.  Six 
demurrers  to  the  whole  complaint  were  put  in,  all  presenting  substan- 
tially the  same  objections.  Three  of  the  demurrers  were  put  in  by 
one  attorney,  who  appeared  for  each  of  the  three  demurrants.  Other 
defendants,  appearing  by  two  separate  attorneys,  moved  that  the  com- 
plaint be  made  more  definite  and  certain.  At  special  term,  upon  both 
motions,  one  order  was  made  that  the  complaint  be  amended ;  upon 
all  the  demurrers  one  "  order"  (as  it  was  termed  in  the  notice  of  ap- 
peal) was  made,  directing  judgment  for  the  demurrants.  The  plain- 
tiffs appealed  to  the  general  term,  where  the  orders  were  reversed,  and 
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leave  given  to  the  defendants  to  answer  on  payment  of  costs.  The 
plaintiffs  claimed  costs  as  on  appeal  from  a  judgment,  and  separate  bills 
against  the  separate  demurrants. 

Held,  1.  That  the  plaintiffs  were  entitled  to  receive  all  the  dis- 
bursements incurred  in  consequence  of  the  numerous  appearances 
put  in ;  also,  the  expense  of  printing  the  case  and  points  on  the 
appeal. 

2.  That  the  plaintiffs  were  entitled  to  but  a  single  bill  of  costs 
against  all  of  the  demurrants.  (Everson  a.  Gehrman,  2  Abbotts1  Pr.  R., 
413;  Buell  a.  Gay,  13  How.  Pr.  R.,   31,  disapproving  of  Comstock 
a.  Hal  lock,  4  Sand/.,  671 ;  and  see  Frirot  a.  Adams,  5  How.  Pr.  R., 
138.) 

3.  That  the  costs  to  be  recovered  were  not  costs  of  motion  under 
subdivision  7,  nor  costs  of  argument,  &c.,  under  subdivision  5,  of  section 
307 ;  but  costs  of  an  issue  of  law  with  the  proper  term  fees,  and  $10 
under  section  307,  subdivision  3  of  section  307,  for  all  proceedings 
subsequent  to.  notice  of  trial  and  before  trial ;  the  notice  of-  argument 
being,  in  effect,  a  notice  of  trial. 

4.  That  the  plaintiffs  were  not  concerned  with  any  apportionment 
of  the  bill  between  the  defendants.     The  whole  must  be  paid  before 
any  one  would  be   entitled  to  answer.     Supreme   Ct.,   Second  Dist., 
Gen.  T.,  1857,  Phipps  a.  Van  Cott,  15  How.  Pr.  R.,  110. 

2.  When,  upon  an  application  for  judgment,  made  upon  the  whole  of 
the  pleadings  relating  to  all,  or  only  one  of  the  causes  of  action  stated 
in  the  complaint,  judgment  is  ordered  with  costs  of  the  application, 
the  costs  must  be  inserted  in,  and  collected  as  a  part  of,  the  judgment. 
Such  an  application  is  neither  a  motion,  strictly  so  called,  nor  a  trial. 
Wesley  a.  Bennett,  Ante,  12. 

3.xThe  act  of  1840  (Laws  of  1840,  333,  ch.  386,  §  15)  does  not  author- 
ize a  precept  to  collect  such  costs,  but  only  to  collect  the  costs  of  mo- 
tions strictly  so  called.  Ib. 

4.  In  an  action  for  chattels,  the  defendant  obtained  judgment  for  the  value 
of  the  property,  and  for  damages  for  taking  and  detaining  it,  and  for 
costs.  The  plaintiff  appealed,  and  the  court,  at  general  term,  held  that 
the  defendant  was  entitled  to  recover  damages  and  costs,  but  not  the 
value  of  the  property ;  and  the  judgment  was  reversed,  providing,  how- 
ever, that  it  might  yet  stand  as  a  valid  judgment,  on  condition  that 
the  defendant  would  stipulate  that  he  would  collect  only  the  damages 
mentioned  in  the  judgment,  and  the  costs. 

Held,  that  under  the  stipulation  the  defendant  could  not  have  costs 
of  the  appeal.  It  was  evidently  intended  that  the  defendant,  if  he 
would  take  the  benefit  of  the  condition  in  the  rule,  should  waive  his 
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right  to  any  other  costs  than  those  embraced  in  the  judgment  appealed 
from.  Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1857,  Livard  a.  Morris,  15 
How.  Pr.  R.,  276. 

5.  Where  the  point  upon  which  the  general  term  reversed  a  judgment 
was  one  which  might  have  been  taken  by  demurrer,  but  was  for  the 
first  time  taken  on    appeal    from   judgment  at  special  term,  neither 
party  was  allowed  costs  on  the  reversal.     Seventh  Dist.,  Gen.  T.,  1857, 
Youngs  a.  Wilson,  24  Barb.,  510. 

6.  A  reference  ordered  upon  consent,  entered  into  after  the  circuit  has 
commenced,  is  a  postponement  within  the  meaning  of  subdivision  8  of 
307  of  the  Code,  as  it  stood  before  the  amendment  of  1857,  and  the 
prevailing  party  is  entitled  to  tax  a  term-fee  for  such  circuit.     Supreme 
Ct.,  Third  Dist.,  Sp.  T.,  1857,  Fisher  a.  Hunter,  15  How.  Pr.  R.,  156. 

7.  A  cause  was  referred  at  circuit  by  consent,  on  a  stipulation  that  the 
costs  of  the  term  should  abide  the  event.     On  entering  judgment,  the 
clerk  taxed  costs  of  that  term. 

Held,  that  although  it  did  not  appear  that  the  stipulation  was  exhib- 
ited to  the  clerk,  yet,  as  it  did  not  appear  that  the  other  party  had  ob- 
jected specifically  to  this  charge  before  the  clerk,  it  should  be  retained. 
Supreme  Ct.,  Fourth  Dist.,  Sp.  T.,  1857,  Toll  a.  Thomas,  15  How. 
Pr.  R.,  317. 

8.  Whether  the  costs  of  a  plaintiff  "  for  all  proceedings  before  notice  of 
trial  shall  be  $7  or  $12,  depends  solely  upon  the  nature  of  the  action. 
At  Chambers  (with  concurrence  of  all  the  justices),  1856,  Candee  a. 
Ogilvie,  5  Duer,  658. 

9.  After  a  cause  had  been  two  terms  upon  the  calendar  on  the  plaintiff's 
notice,  he  moved  out  of  court  on  a  five  days'  notice,  and  obtained 
judgment,  on  account  of  the  frivolousness  of  the  answer. 

Held,  that  he  could  not  tax  a  term-fee  for  either  term.     Ib. 

10.  Subdivisions  5,  6,  and  7,  of  section  307  of  the  Code,  amended  to 
read  as  follows : 

"5.  To  either  party  on  appeal,  except  to  the  Court  of  Appeals,  and 
except  appeals  in  the  cases  mentioned  in  section  349,  before  argument, 
fifteen  dollars ;  for  argument,  thirty  dollars  ;  and  the  same  costs  shall  be 
allowed  to  either  party  before  argument,  and  for  argument,  on  applica-* 
tion  for  judgment,  upon  special  verdict,  or  upon  verdict  subject  to  the 
opinion  of  the  court  as  for  a  new  trial  on  a  case  made,  and  in  cases 
where  exceptions  are  ordered  to  be  heard,  in  the  first  instance,  at  a 
general  term,  under  the  provisions  of  section  265." 

"  6.  To  either  party  on  appeal  to  the  Court  of  Appeals,  before  argu- 
ment, twenty-five  dollars ;  for  argument,  fifty  dollars ;  and  when  a 
judgment  is  affirmed,  the  court  may,  in  its  discretion,  also  award  dam- 
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ages  for  a  delay,  not  exceeding  ten  per  cent,  upon  the  amount  of  the 
judgment." 

"  7.  To  either  part}7,  for  every  circuit  or  term  not  exceeding  five  cir- 
cuits, and  five  special  and  five  general  terms,  at  which  the  cause  is 
necessarily  on  the  calendar,  and  is  not  reached  or  postponed,  ten  dol- 
lars." Laws  of  1858,  ch.  226,  §  11. 

11.  The  prevailing  party  is  entitled  to  tax,  as  a  disbursement,  a  certified 
copy-order  of  reference.     Supreme  Ct.,  Fourth  Dist.,  Sp.  T.,  1857, 
Toll  a.  Thomas,  15  How.  Pr.  R.,  316. 

12.  It  seems,  that  the  fees  paid  to  the  referee  should  also  be  taxed  where 
they  are  sworfl  to  in  the  general  affidavit  of  disbursements ;  or  if  this 
is  not  sufficient,  it  is  enough,  to  oppose  a  motion  for  readjustment  on 
this  account,  to  produce  upon  the  motion  the  referee's  receipt  in  addi- 
tion.    Ib. 

13.  A  party  is  entitled  to  tax  a  fee  for  transcript  and  docketing,  in  the 
county  in  which  the  defendant  resides ;  but,  it  seems,  not  elsewhere, 
without  proof  of  actual  necessity  for  such  docketing.     Ib. 

14.  For  serving  a  summons,  the  sheriff  is  entitled  to  fifty  cents  for  each 
defendant  served.     He  is  also  entitled  to  six  cents  per  mile  for  going 
only,  to  be  computed  from  the  court-house.     But  this  fee  only  applies 
to  the  process  itself,  and  not  to  the  number  of  defendants  named,  or 
who  may  be  served.     But  one  travel  fee  can  be  charged  on  the  same 
process.     The  certificate  required  by  section  138  of  the  Code  must  be 
regarded  as  a  substitute  for  a  return,  and  the  officer  is  entitled  to 
the   fees  formerly  allowed  for  such  a  return.     Supreme  Ct.,  Fourth 
Dist.,  Sp.  T.,  1857,  Benedict  a.  Warriner,  14  How.  Pr.  R.,  568. 

15.  For  service  of  notice  of  no  personal  claim  in  foreclosure  actions, 
&c.,  the  plaintiff  may  tax  a  reasonable  disbursement,  whether  made  by 
the  sheriff  or  any  other  person.     (Gallager  a.  Eagan,  2  Sandf.,  742.) 
He  cannot,  however,  tax  any  disbursement  for  copy  of  notice.     When 
such  notice  is  served  by  the  sheriff,  the  certificate  of  service  should  be 
embodied  in  the  return  to  the  summons ;  but  whether  it  be  or  not,  no 
fee  can  be  allowed.     It  is  not  a  return  to  process.     Ib. 

16.  A  party  cannot  tax  as  a  disbursement,  in  an  action  for  lands,  fees 
.   paid  a  surveyor  for  surveys,  made  in  order  that  he  might  know  his 

rights  and  be  prepared  to  protect  them.  It  is  only  when  the  survey 
is  a  part  of  the  proceedings  in  the  action,  as  in  the  case  of  partition 
or  admeasurement  of  dower,  that  such  fees  are  taxable.  Supreme  Ct., 
Third  Dist.,  Sp.  T.,  1857,  Haynes  a.  Mosher,  15  How.  Pr.  R.,  216. 

17.  Expenses  of  serving  subpoenas  are  not  taxable.     Supreme  Ct.,  Third 
Dist.,  Sp.  T.,  1858,  Burnett  a.  Westfall,  15  How.  Pr.  R.,  431. 

18.  To  entitle  a  party  to  witness  fees,  his  affidavit  must  state  the  respec- 
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tive  names  and  places  of  abode  of  the  witnesses,  the  distance  they 
respectively  travelled,  and  that  each  of  them  was,  or  was  believed  to 
be,  a  material  and  necessary  witness  for  the  party  on  whose  behalf  he 
was  subpoenaed ;  their  materiality  need  not  be  shown,  in  the  first  in- 
stance, until  the  opposite  party  shall  have  raised  a  suspicion  that  they 
were  subpoenaed,  or  otherwise  called,  for  the  purpose  of  swelling  the 
bill.  If  the  adverse  party  shows  that  a  number  of  witnesses  were  not 
called  on  the  trial,  the  party  calling  for  the  expense  of  their  attendance 
must  explain  why  they  were  not  called,  or  the  expense  of  their  attend- 
ance should  be  disallowed.  The  clerk  then  is  not  at  liberty  to  follow 
the  ordinary  affidavit.  (5  Hill,  595;  3  76.,  457;  6  76.,  376;  19 
Wend.,  82;  6  How.  Pr.  R.,  410.)  Supreme  Ct.,  Fourth  Dist.,  Sp. 
T.,  1857,  Toll  a.  Thomas,  15  How.  Pr.  R.,  516  ;  Third  Dist.,  Sp.  T., 
1857,  Haynes  a.  Mosher,  15  76.,  216. 

19.  A  party  who  has  attended  and  been  examined  as  a  witness   in  his 
own  behalf,  is  not  entitled  to  tax  fees  for  his  attendance  as  for  a  witness. 
(Christy  a.  Christy,  6  Paige,  170;  Perry  a.  Livingston,  6  How.  Pr. 
R.,  404;  Logan  a.  Thomas,  11  Ib.,  160;  compare  Querissle  a.  Hil- 
lard,  3  Abbotts'  Pr.  R^  31.)     Supreme  Ct.,  Sixth  Dist.,  Sp.  T.,  1857, 
Cornell  a.  Potter,  15  How.  Pr.  JR.,  278. 

20.  Section  309  of  the  Code  amended  by  adding  the  following :  "  In  dif- 
ficult and  extraordinary  cases,  when  a  trial  has  been  had,  and  in  any 
of  the  actions  or  proceedings  specified  in  section  three  hundred  and 
eight,  the  court  may  also,  in  its  discretion,  make  a  further  allowance 
to  any  party,  not  exceeding  five  per  cent,   upon  the  amount  of  the 
recovery  or  claim  or  subject-matter  involved."     Laws  of  1858,  ch.  226, 
§  12. 

21.  Under  section  308  of  the  Code,  wherever  the  action  is  for  the  recov- 
ery of  money  or  of  real  or  personal  property,  and  a  trial  has  been  had, 
and  the  case  is  a  difficult  or  extraordinary  one,  an  allowance  may  be 
made,  whether  the  action  be  legal  or  equitable,  or  partly  legal  and 
partly  equitable.     Supreme  Ct.,  Fourth  Dist.,  Sp.  T.,  1856,  Davis  a. 
Glean,  14  How.  Pr.  R.,  310. 

22.  It  is  not  necessary  to  move  the  court  in  order  to  obtain  the  allow- 
ances provided  by  section  308,  as  amended  in  1857.     The  extra  per- 
centage is   prescribed   as  a  method  simply  of  determination  of  the 
amount  of  costs  taxable  in  these  cases.     It  is  made  definite  and  certain, 
and  attaches  as  a  fixed  right  to  the  plaintiff,  upon  the  recovery  of  judg- 
ment.    It  is  therefore  the  duty  of  the  clerk,  in  the  adjustment  of  costs 
in  such  cases,  under  §  311,  to  insert  in  the  entry  of  the  judgment  such 
percentage,  as  a  part  of  the  sum  of  costs  allowed  by  the  Code,  pro- 
vided the  suit  was  determined  subsequent  to  the  amendment.     Su- 
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preme  Ct.,  Fourth  Dist.,  Sp.  T.,  1857,  Hunt  a.  Middlebrook,  14  How. 
Pr.  R.,  300. 

23.  In  an  action  for  the  recovery  of  money  only,  although  a  warrant  of 
attachment  has  been  issued,  the  plaintiff  has  no  right  to  a  percentage 
under  section  308  of  the  Code,  as  amended  in  1857,  except  upon  the 
recovery  of  judgment.     Where  the  defendant  tenders  the  debt  and 
costs  in  an  action  mentioned  in  section  304,  before  judgment,  the 
plaintiff  is  not  entitled  to  the  allowance.     Supreme  Ct.,  Eighth  Dist., 
Sp.  T.,  1857,  Pratt  a.  Conkey,  15  How.  Pr.  R.,  27.     Compare  Thurs- 
ton  a.  Marsh,  5  Ante,  389. 

24.  But  whether  any  property  has  been  attached  or  not,  is  immaterial. 
Supreme  Ct.,  First  Dist.,  Sp.  T.,  1858,  Jackson  a.  Figaniere,  15  How. 
Pr.  R.,  224. 

25.  The  mere  question  of  the  plaintiff's  motives  in  purchasing  the  chose 
in  action,  and  in  suing,  are  not  material  to  show  that  the  prosecution 
has  been  unreasonably  or  unfairly  conducted,  where  there  is  nothing  to 
impeach  the  plaintiff  in  regard  to  the  manner  of  the  prosecution  after 
the  action  was  commenced.     Supreme   Ct.,   Seventh  Dist.,   Sp.   T., 
1857,  Burnett  a.  Westfall,  15  How.  Pr.  .#.,  420. 

26.  The  fact  that  the  witnesses  of  a  party  testified  untruly,  is  not  of  itself 
evidence  that  the  prosecution  or  defence  was  unreasonably  conducted. 
Supreme  Ct.,  First  Dist.,  Gen.  T.,  1857,  The  People  on  rel.  Giles  a. 
Flagg,  15  How.  Pr.  R.,  36. 

27.  It  seems,  that   to   charge   a  party  with   unreasonable  conduct  on 
account  of  such  testimony,  there  must  be  shown — 1.  The  falsity  of  the 
testimony ;  2.  The  intent  of  the  witnesses  to  testify  falsely ;  3.  Guilty 
knowledge  or  complicity  in  the  party.     Ib. 

28.  In  what  cases  such  guilty  knowledge  of  the  plaintiff  can  be  asserted 
in  an  action  brought  by  the  people  of  the  State,  on  the  relation  of  an 
individual.     Ib. 

29.  An  allowance  cannot  be  granted  in  an  action  brought  under  the 
act  to  authorize  the  sale  of  real  estate  in  certain  cases  to  pay  assess- 
ments (Laws  ofI84:l,  ch.  341),  and  the  act  to  provide  for  the  due 
apportionment  of   taxes  and    assessments.     (Laws  of  1857,  537,  ch. 
327.)    Second  Dist.,  Sp.  T.,  1857,  Powers  a.  Barr,  24  Barb.,  142. 

30.  It  seems,  that  an  allowance  cannot  be  had  in  an  action  to  try  title  to 
an  office.     In  such  case  there  is  no  pecuniary  value  on  which  to  com- 
pute the  percentage.     The  People  on  rel.  Giles  a.  Flagg,  15  How.  Pr. 
JR.,  36. 

31.  With  his  answer,  which  set  up  a  counter-claim,  the  defendant  served 
an  offer  to  allow  judgment  for  a  part  of  plaintiff's  claim.     The  plain- 
tiff disregarded   the   offer,  and  replied   to   the   counter-claim.     The 
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answer  was  served  in  September,  and  the  cause  tried  in  February 
ensuing.  The  plaintiff  had  judgment,  but  for  no  more  than  the 
defendant  offered. 

Held,  1.  That  the  defendant  was  not  entitled  to  tax  $10  costs  for 
proceedings  after  the  offer  and  before  notice  of  trial.  No  such  pro- 
ceedings could  be  or  were  taken  by  him. 

2.  That  defendant  was  not  entitled  to  tax  clerk's  fee  for  entering 
judgment,  &c.  That  item  was  chargeable  by  the  clerk  to  the  plaintiff 
in  such  case.  Supreme  Ct.,  Seventh  Dist.,  Sp.  T.,  1858,  Burnett  a.  West- 
fall,  15  How.  Pr.  R.,  431. 

32.  In  the  taxation  of  costs,  it  is  the  duty  of  the  clerk  to  look  only  to 
the  law  as  it  stands  at  the  time  he  is  called  to  act.     He  has  no  power 
to  act  under  repealed  or  suspended  provisions.    (3  Den.,  173.)     In  tax- 
ing costs  upon  entering  judgment  upon  the  report  of  a  referee,  the 
costs  are  not  to  be  adjusted  as  of  the  time  of  the  signing  and  delivery 
of  the  report,  where  the  law  at  that  date  had  been  since  amended. 
(4  How.  Pr.  R.,  173;  1  Duer,  618;  4  Wend.,  210.)     Supreme  Ct., 
Eighth  Dist.,  Sp.  T.,  1857,  Torry  a.  Hadley,  Uffow.  Pr.  R.,  357. 

33.  Whether  the  law  of  the  date  of  the  filing  of  the  report,  or  the  law 
of  the  date  of  the  taxation,  should  govern, —  Query  ?     Ib. 

34.  The  costs  are  to  be  taxed  according  to  the  statute  in  force  at  the 
determination    of   the   suit.    (3  Den.,  173;  and    see  4  Wend.,  210.) 
Supreme  Ct.,  Fourth  Dist.,  Sp.  T.,  1857,  Hunt  a.  Middlebrook,  14  How. 
Pr.  R.,  300. 

35.  That  determination  is  the  final  decision  authorizing  a  judgment.     In 
the  case  of  a  trial  by  the  court,  it  is  making  and  filing  the  decision — in 
the  case  of  a  referee,  it  is  the  making  and  delivery  of  the  report — which 
stands  as  the  decision  of  the  court.     When  the  report  is  made,  the 
action  is  terminated — the  right  to  a  judgment  and  costs  is  affixed.    Ib. 

36.  A  party  is  entitled  to  have  his  costs  adjusted  -according  to  the  Code 
as  it  existed  at  the  time  of  the  verdict,  as  respects  all  items  prior  to 
that  date.     The  "  recovery,"  which  gives  the  right  to  costs  mentioned 
in  the  statute,  means  the  "  verdict,"  and  not  the  judgment.     N.  Y. 
Superior  Ct.,  Gen.  T.,  1857,  Moore  a.  Westervelt,  14  How.  Pr.  R., 
279;  Supreme  Ct.,  Seventh  Dist.,  Sp.  T.,  1858,  Burnett  a.  Westfall, 
15  How.  Pr.  R.,  430. 

37.  It  seems,  that  the  court  have  not  power  to  order  judgment  nunc  pro 
tune,  as  of  a  date  prior  to  the  actual  judgment,  to  enable  a  party  to 
effect  the  amount  of  his  costs.     Moore  «.  Westervelt,  supra. 

38.  Before  the  act  of  April,  1857,  amending  the  provisions  of  the  Code 
respecting  costs,  took  effect,  the   defendant  had  the  complaint  dis- 
missed at  circuit  for  the  failure  of  the  plaintiff  to  move  the  trial  of 
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the  issues.  The  plaintiff  obtained  a  stay  of  proceedings,  and  after 
the  act  took  effect,  moved  to  open  the  default.  The  motion  was 
denied. 

Held,  that  the  costs  must  be  taxed  by  the  provision  as  it  stood  be- 
fore the  amendment.  The  action  had  been  disposed  of  prior  to  the 
taking  effect  of  the  amendment.  Supreme  Ct.,Eighth  Dist.,  Sp.  T.,  1857, 
Huber  a.  Lockwood,  15  How.  Pr.  R.,  74. 

39.  Section   317  of  the  Code  supersedes  the  provisions  of  2   Revised 
Statutes,  615,  §   17,  as  to  costs  against  executors,  &c.     Under  that 
section  of  the  Code,  if  the  plaintiff  fails  in  an  action  prosecuted  by 
him  in  his  representative  capacity,  the  defendant  recovers  costs  of 
course,  to  be  collected  of  the  estate ;  but  there  must  be  a  direction  of 
the  court,  to  authorize  a  personal  judgment  for  costs  in  such  case,  al- 
though the  action  was  not  necessarily  prosecuted  in  the  representative 
capacity.     (12  How  Pr.  R.,  305.)     Supreme  Ct.,  Sixth  Dist.,  Gen.  T., 
1857,  Woodruff  a.  Cook,  14  How.  Pr.  R.,  481. 

40.  As  to  when  an  action  by  an  administrator,  &c.,  is  necessarily  prose- 
cuted in  his  representative  capacity.     Ib. 

41.  But  if  a  trustee,  &c.,  sues  as  in  his  own  right,  an  order  of  court  is 
not  necessary.     Murray  a.  Hendrickson,  Ante,  96. 

42.  The  plaintiff,  an  assignee  for  the  benefit  of  creditors,  being  assured 
by  his  assignors  that  the  defendant  was  indebted  to  them,  brought 
suit  as  such  assignee  against  the  defendant,  but  without  first  making 
any  application  to  him  for  payment.     At  the  time  of  bringing  the 
action  he  had  no  funds  of  the  estate  with  which  he  could  pay  costs  if 
unsuccessful. 

Held,  on  motion  for  an  order  that  plaintiff  pay  the  costs  personally, 
1.  That  the  plaintiff  was  a  trustee  of  an  express  trust,  and  was  placed 
by  the  Code  on  the  same  footing  as  an  executor  or  administrator,  re- 
specting costs.  (Code,  §§  111,  113,  317.) 

2.  That  the  fact  that  he  sued  without  application  first  made  to  de- 
fendant, and  without  funds  with  which  to  pay  costs  if  unsuccessful, 
were  not  sufficient  to  charge  him  with  bad  faith  in  bringing  the  action. 
There  cannot  be  said  to  be  bad  faith  in  bringing  or  prosecuting  any 
action  in  which  the  plaintiff  honestly  believes,  and  is  advised  by  coun- 
sel, that  he  is  entitled  to  recover.  (2  Rev.  Stats.,  615,  §§  1G,  17; 
Grah.  Pr.,  737,  739.)  Sp.  T.,  1856,  Cunningham  a.  McGreggor,  5 
Duer,  648. 

43.  A  receiver  or  trustee  should  apply  to  the  court  for  leave  to  sue  as 
such.     If  he  neglects  to  do  so,  and  judgment  is  recovered  against  him, 
he  ought  not,  as  a  general  rule,  to  be  exempted  from  personal  liability 
for  costs.  Smith  a. Woodruff,  Ante,  65;  Murray  a.  Heodrickson,  Ante,  96. 
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44.  An  action  which   on  the  death  of  the  defendant  abated,  was  revived 
and  continued  against  his  administrators  without  presenting  to  them 
the  demand  and  offering  to  refer,  and  the  plaintiff  recovered  judgment 
for  less  than  the  amount  claimed. 

Held,  that  he  could  not  recover  costs  from  the  administrators.  He 
had  claimed  more  than  he  was  entitled  to,  and  he  had  not  offered  to 
refer  the  claim.  Supreme  Ct.,  first  Dist.,  Gen.  T.,  1857,  McCann  a. 
Bradley,  15  How.  Pr.  R.,  79. 

45.  To  entitle  a  party  to  costs  against  executors  or  administrators  in  an 
action  against  the  estate,  on  the  ground  that  they  refused  to  refer  the 
claim,  an  actual  refusal,  or  something  equivalent,  must  be  shown.     A 
rejection  of  the  claim  is  no  evidence  on  the  subject  of  a  reference.     If 
either  party  desires  to  refer,  he  must  offer  to.     The  executor  or  admin- 
istrator cannot  be  said  to  refuse,  until  the  claimant  in  some  way  mani- 
fests his  willingness  to  refer.     (2  Rev.  Stats.,  90,  §  41 ;  Stephenson  a. 
Clark,  12  How.  Pr.  R.,  282  ;  disapproving  of  Fort  a.  Gooding,  9  Barb., 
394.)     Supreme   Ct.,    Seventh  Dist.,  at  Chambers,   1856,  Proude  a. 
Whiton,  15  How.  Pr.  R.,  304.     Affirmed,  Gen.  T.,  1857. 

46.  It  seems,  that  a  neglect  to  answer  an  offer  or  proposition  might  be 
deemed  a  refusal.     Ib. 

47.  The  court  have  power,  upon  confirming  the  report  of  referees  in  pro- 
ceedings under  2  Revised  Statutes,  89,  to  adjudge  costs  as  well  as  dis- 
bursements against  executors  and  administrators,  as  in  an  action  under 
the  Code  (disapproving  of  Van  Sicklen  a.  Graham,  7  How.  Pr.  R.,  208  ; 
Avery  a.  Smith,  9  Ib.  349).    In  such  case  the  question  is,  whether,  the 
demand  having  been  duly  presented,  its  payment  has  been  unreason- 
ably resisted  or  neglected.     Where  this  has  been  done,  it  is  enough 
for  the  court  to  see  that,  had  an  action  been  brought,  it  might  have 
awarded  costs  to  the  successful  party;  and  precisely  the  same  costs 
may  be  adjudged  upon  the  reference  without  action,  as  if  an  action  had 
been  brought.     Section  317  of  the  Code,  which  entitles  the  successful 
party  to  recover  his  disbursements,  cannot  be  regarded  as  affecting  the 
power  of  the  court  in  proper  cases  to  award  costs,  as  in  an  action,  to 
the  prevailing  party.     This  provision  was  only  intended  to  secure  the 
party  his  disbursements,  in  all  cases,  without  regard  to  the  exercise  of 
the  discretion  vested  in  the  court  to  grant  or  withhold  costs.     Supreme 
Ct.,  Third  Dist.,  Sp.  T.,  1857,  Linn  a.  Clow,  14  How.  Pr.  R.,  508. 

48.  Under  the  Code,  the  rule  should  be  observed  which  prevailed  under 
the  Revised  Statutes  (2  Rev.  Stats.,  614,  §  9),  that  payments  made  to- 
wards satisfying  a  debt  are  not  demands,  and  constitute  no  part  of  an 
account,  but  extinguish  the  debt  pro  tanto.     (Matteson  a.  Bloomfield, 
10  Wend.,  556  ;  Mills  a.  New  York  Common  Pleas,  10  Ib.,  557  ;  La- 
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moure  a.  Caryl,  4  Den.,  370;  and  see  2  Cow.,  418.)  And  where  the 
sum  total  of  the  accounts,  rejecting  such  items,  is  less  than  $400,  a 
justice  of  the  peace  would  have  jurisdiction ;  and  if  the  plaintiff  re- 
covered less  than  $50  in  a  court  of  record,  he  must  pay  costs.  Su- 
p-erne Ct.,  Sixth  DisL,  Sp.  T.,  1857,  Grim  a.  Cronkite,  15  How. 
Pr.  R.,  250. 

49.  It  seems,  that  in  such  case  the  judgment  in  favor  of  the  plaintiff  for 
the  balance,  and  the  one  in  favor  of  the  defendant  for  costs,  must  be 
in  the  same  judgment-roll.     (See  3  Wend.,  308  ;  12  Ib.,  236  ;  4  Hill, 
588 ;  Grah.  Pr.,  2d  ed.,  339  ;  Totes'  PI.,  805,  806.)     Ib. 

50.  If  in  an  action  in  a  court  of  record,  against  a  sheriff  for  not  returning 
an  execution,  the  plaintiff  recovers  less  than  $50  damages,  he  must 
pay  costs.     It  is  not  one  of  the  actions  of  which,  according  to  section 
64  of  the  Code,  a  justice  of  the  peace  has  no  jurisdiction.     N.  Y. 
Superior  Ct.,  Gen.  T.,  1858,  Laughran  a.  Orser,    15  How.  Pr.  R^ 
281. 

51.  So  also  in  an  action  for  a  false  return.     Supreme  Ct.,  Seventh  Dist., 
Sp.  T.,  1857,  Worden  a.  Brown,  14  Ib.,  327. 

52.  In  an  action  for  damages  from  the  bite  of  a  dog,  the  answer  alleged 
that  the  plaintiff  was  in  fault   in  being  at   the  time  in  a  yard  in 
rightful  possession  of  a  third  party,  who  had  given  plaintiff  no  right  to 
enter. 

Held,  that  no  question  of  title  was  involved,  and  a  justice  would 
have  had  jurisdiction.  Gen.  T.,  1854,  Pierret  a.  Holier,  3  E.  D. 
Smith's  C.  P.  R.,  574. 

53.  Such  a  fact  is  immaterial,  except  as  to  the  question  of  damages,  and 
its  averment  is  not  issuable.     Ib. 

54.  It  seems,  that  an  action  for  waste,  seeking  damages  and  forfeiture, 
involves  title  to  lands,  and  a  justice's  court  has  no  jurisdiction,  so  that 
although  the  plaintiff  waives  the  forfeiture  on  the  trial,  and  recovers 
less  than  fifty  dollars,  he  is  entitled  to  costs.     Gen.  T.,  1854,  Snyder 
a.  Beyer,  3  E.  D.  Smith's  C.  P.  R.,  240. 

MANDAMUS,  6 ;  OFFICER,  6  ;  SPECIAL  PROCEEDINGS,  6. 

COUNTER-CLAIM. 

The  answer  of  a  defendant,  setting  up  as  a  counter-claim  a  promissory 
note  made  by  the  plaintiff  to  a  third  party,  is  not  sufficiently  definite 
and  certain,  unless  it  state  whether  the  note  was  transferred  to  the  de- 
fendant before  or  after  the  commencement  of  the  action,  although  the 
note  was  due  at  the  commencement  of  the  action.  The  allegation 
that  the  note  "  is  a  counter-claim,  and  cause  of  action  existing  against 
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the  plaintiff  at  and  before  the  commencement  of  the  action,"  is  not 
enough.     Gen.  T.,  1856,  Van  Valen  a.  Lapham,  5  Duer,  689. 

JUDGMENT,  3  ;  MECHANIC'S  LIEN,'  15  ;  PLEADING,  25,  29  ;  TRIAL,  6. 

COUNTY  COURT. 

1.  The  provisions  of  the  Code  conferring  upon  county  courts  jurisdiction 
of  actions  for  the  foreclosure  of  mortgages,  are  not  unconstitutional. 
Benson  a.  Cromwell,  Ante,  83. 

2.  The  meaning  of  "special  cases,"  in  section  16  of  article  6  of  the  con- 
stitution, considered.    Ib. 

HABEAS  CORPUS,  2. 

COURT. 

1.  A  judgment  debtor  having  disobeyed  an  order  in  supplementary  pro- 
ceedings, made  by  one  of  the  justices  of  the  first  judicial  district  at 
chambers,  upon  proof  of  the   disobedience,  another  of  the  justices, 
by  an  order  entitled  both  as  at  a  special  term  and  as  at  chambers,  di- 
rected that  an  attachment  issue  against  the  debtor  for  such  misconduct, 
commanding  the  sheriff  to  produce  the  body  of  the  debtor  before  "  one 
of  the  justices  of  the  court  at  a  special  term,"  designating  the  place, 
day,  and  hour. 

Held,  1.  That  the  second  order  was  valid  as  an  order  at  chambers, 
although  entitled  also  as  at  special  term.  (19  JBarb.,  602.) 

2.  That  there  was  no  irregularity  in  making  the  order  returnable 
before  one  of  the  justices  at  a  special  term,  although  the  proceeding 
must  be  had  at  chambers.  When  the  judge  directing  the  process  to 
issue  has  jurisdiction,  and  when  any  judge  of  the  same  court,  who  is 
found  at  the  place  designated  on  the  day  specified,  has  jurisdiction, 
when  place  and  time  are  distinctly  pointed  out,  the  mere  fact  that  the 
party  is  to  be  brought  before  the  judge  when  holding  a  court  at  spe- 
cial term,  does  not  render  the  proceeding  or  process  void.  JV.  Y.  Su- 
perior Ct^  Gen.  T.,  1857,  Dresser  a.  Van  Pelt,  15  How.  Pr.  R.,  19. 

2.  The  true  interpretation  of  section  27  of  the  Code  is,  that  a  proceeding 
commenced  in  the  first  judicial  district  by  any  judge  competent  to  in- 
stitute it  therein,  may  be  continued  in  such  district,  by  any  other  judge 
competent  to  have  commenced  it.     (Kelly  a,  McCormick,  2  E.  D. 
Smith's  C.  P.  R.,  503 ;  and  see  Shepard  a.  Dean,  13  How.  Pr.  R., 
173.)     Section  302,  which  declares  that  disobedience  of  an  order  of  a 
judge  may  be  punished  by  the  judge  as  for  a  contempt,  should  be 
read  as  if  the  clause  of  section  27  were  added  to  it ;  i.  e.,  by  the  judge- 
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or  one  of  the  judges  of  the  first  judicial  district  continuing  the  pro- 
ceeding.    Ib. 

CONTEMPT,  5,  6  ;  DEFAULT,  3  ;  MO'TION,  6  ;  STAY  OF  PROCEEDINGS,  1. 

COURTS  OF  SESSIONS. 

1.  Every  conviction  in  the  Court  of  General  Sessions  of  the  City  of  New 
York  for  a  capital  offence,  or  one  punishable  by  imprisonment  for  life 
as  a  minimum   punishment,    may   be    brought  before  the   Supreme 
Court  and  Court  of  Appeals,  by  a  writ  of  error,  with  stay  of  proceed- 
ings as  a  matter  of  right :  the  appellate  court  may  order  a  new  trial, 
if  satisfied  that  the  verdict  was   against  the  weight  of  evidence  or 
against  law,  or  that  justice  requires  a  new  trial,  whether  any  exception 
was  taken  in   the  court  below  or  not.     Laws  of  1858,  556,  ch.  330, 

§o 
o. 

2.  The  clerk  of  the  Court  of  Special  Sessions  shall  certify  to  the  sheriff 
the  conviction  and  sentence  of  convicts,  which  shall  be  sufficient  au- 
thority to  the  sheriff  or  deputy  to  execute  such  sentence,  and  he  shall 
execute  it  accordingly.     Laws  ofl85S,  441,  ch.  282. 

3.  A  bill  of  exceptions,  on  a  trial  in  the  Court  of  Sessions  of  a  county  of 
the  State,  has  not  passed  beyond  the  power  of  the  court  to  order  a  re- 
settlement because  it  has  been  settled  and  agreed  upon  by  the  coun- 
sel for  the  prisoner  and  the  district  attorney,  signed  by  a  majority  of 
the  members  of  the  court,  and  filed  with  the  clerk.     Supreme  Ct., 
Seventh  Dist.,  Sp.  T.,  1857,  The  People  on  rel.  McDonald  a.  The 
Court  of  Sessions  of  Wayne  County,  15  How.  Pr.  JR.,  387. 

CREDITOR'S  ACTION. 

1.  A  party  who  in  good  faith  purchased  property  at  a  sale  under  a  frau- 
dulent judgment  and  assignment,  should  not  be  held  liable,  in  a  cred- 
itor's action,  to  set  aside  the  judgment  and  assignment,  and  reach  the 
property.     Dunham  a.  Waterman,  Ante,  357. 

2.  A  judgment  creditor  may  maintain  a  creditor's  action  under  the  Code 
to  set  aside  an  assignment  made  by  his  debtors  of  their  partnership 
property,  as  fraudulent  and  void,  although  he  has  instituted,  and  is 
continuing  against  them,  proceedings  supplementary  to  the  judgment. 
Supreme  Ct.,  first  Dist.,  at  Chambers,   1858,  Taylor  a.  Persse,  15 
How.  Pr.  R.,  417. 

3.  It  seems,  that  the  creditor's  bill  against  a  judgment  debtor,  as  provided 
by  2  Revised  Statutes  (173,  §  41),  is  superseded  by  the  Code.     Ib. 

COMPLAINT,  43. 
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CRIMINAL  LAW.  *  ' 

1.  Of  the  requisites  of  an  indictment  for  an  offence  created  by  statute. 
The  People  a.  Borges,  Ante,  131. 

2.  The  prisoner  was  arrested  by  a  constable,  without  warrant,  on  suspi- 
cion, as  being  the  probable  murderer  of  his  wife.     He  was  taken  before 

•the  coroner,  then  holding  inquest,  and  examined  as  a  witness ;  and  upon 
his  trial  at  Oyer  and  Terininer,  for  the  murder,  his  testimony  thus 
given  was  received  as  evidence. 

Held,  error.  Statements  and  confessions  made  in  the  course  of 
judicial  proceedings  are  excluded,  on  the  same  ground  that  extra-judi- 
cial statements  and  confessions,  not  voluntarily  made,  are  excluded ; 
viz.,  because  the  agitation  and  disturbance  of  mind  caused  by  a  crim- 
inal charge  render  it  unsafe  to  look  for  free  and  voluntary  mental 
action.  Consequently,  there  is  no  ground  for  a  distinction  between 
the  case  of  the  testimony  of  a  prisoner  arrested  on  a  warrant  and  a 
prisoner  arrested  by  a  public  officer  without  a  warrant.  1857,  The 
People  a.  McMahon,  15  N.  Y.  R.  (1  E.  P.  Smith],  384. 

3.  Of  the  defence  of  insanity  and  the  burden  of  proof  thereof.    The 
People  a.  McCann,  15  How.  Pr.  R.,  '503  ;  Kodgers  a.  The  People,  15 
Ib.,  557. 

STATUTORY  CONSTRUCTION,  9-14. 

DAMAGES. 

1.  Of  the  measure  of  damages  for  an  eviction.  Chattertona.Fox,  5  Duer,  64. 

2.  For  injuries  to  the  person.     Ransom  a.  The  New  York  &  Erie  Rail- 
road Co.,  15  N.  Y.  R.  (1  E.  P.  Smith),  415  ;  and  see  Ib.,  432  ;  and 
3  E.  D.  Smith's  C.  P.  R,  103. 

3.  For  a  partial  breach  of  warranty  of  the  amount  due  on  a  chose  in  ac- 
tion.    Furniss  a.  Ferguson,  15  N.  Y.  R.  (1  E.  P.  Smith),  437. 

4.  For  breach  of  contract  to  convey  lands.     Brinckerhoff  a.  Phelps,  24 
Barb.,  401. 

5.  For  obstructing  a  right  of  way.     Smiles  a.  Hastings,  24  Ib.,  44. 

6.  In  an  action  by  the  assignee  of  a  demand  for  damages  for  a  breach  of 
warranty.     Sweet  a.  Bradley,  24  Ib.,  549. 

7.  In  an  action  against  the  hirer  of  chattels  who  retains  them  beyond 
the  time  agreed.    Russell  a.  Roberts,  3  E.  D.  Smith's  C.  P.  R.,  319. 

8.  Of  probable  loss  of  profits.  Hunt  a.  The  Hoboken  Land  Co.,  3  Ib.,  144. 

DEFAULT. 

1.  In  the  New  York  Superior  Court,  a  default  regularly  taken  will  not 
be  opened  to  allow  the  defendant  to  interpose  the  defence  of  usury. 
Morris  a.  Slatery,  Ante,  74. 
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2.  Whether  an  inquest  regularly  taken  ought  to  be  opened  at  all,  simply 
on  the  ground  of  the  actual  engagement  of  counsel  in  another  court, — 
Query  ?    Ib. 

3.  It  seems,  that  where  the  plaintiff  is  strictly  regular  in  entering  up 
judgment  on  failure  to  answer,  and  the  default  is  subsequently  opened 
upon  terms,  those  terms  rest  in  the  discretion  of  the  court,  and  the 
exercise  of  that  discretion  will  not  be  reviewed  at  general  term.     (2 
Code  R.,  41;  3  /&.,  141;  1  Comst.,  43,  and  cases  cited;  4  Sandf., 
709.)     Lord  a.  Vandenburgh,  15  How.  Pr.  R.,  363. 

AFFIDAVIT  OF  MERITS  ;  INQUEST  ;  JUSTICE'S  COURT,  tit.  Default. 

DEFENCES. 

1.  A  mortgagor  brought  an  action  to  set  aside  the  mortgage,  and  upon 
the  pleadings  and  proofs  a  judgment  was  rendered  that  he  was  not  en- 
titled to  the  relief.     In  a  subsequent  action  brought  by  the  mortgagee 
for  the  foreclosure  of  the  mortgage,  he  set  up  as  a  defence  the  same 
facts,  and  asked  the  same  relief. 

Held,  that  the  former  judgment  was  conclusive  between  the  parties, 
and  estopped  the  defendant.  Sp.  T.,  1856,  The  Hamilton  Building 
Association  a.  Reynolds,  5  Duer,  671. 

2.  Failure  to  recover  against  two,  upon  an  allegation  that  they  are  jointly 
liable,  is  not  a  bar  to  an  action  against  one  of  them  separately.     To 
make  such  former  action  a  bar,  the  defendant  must  show  that  it  turned 
on  the  existence,  and  not  upon  the  joint  nature,  of  the  liability.      Gen. 
T.,  1854,  O'Conor  a.Bagley,  3  E.  D.  Smith's  C.  P.  R.,  149. 

3.  Failure  to  recover  in  an  action  for  the  price  of  chattels,  upon  an 
alleged  contract  of  sale,  is  no  bar  to  an  action  for  damages  for  the 
wrongful  detention  of  the  same  goods,  proceeding  upon  the  ground  that> 
there  having  been  no  sale,  the  plaintiff  is  entitled  to  possession.      Gen. 
T.,  1854,  Ball  a.  Larkin.     3  Ib.,  556. 

4.  In  a-  creditor's  action,  brought  against  vendor  and  purchaser  to  set 
aside  the  conveyance  on  the  ground  of  fraud,  as  against  the  plaintiff,  a 
separate  judgment  was  taken,  as  against  the  vendor,  and  an  order  of 
discontinuance  entered,  as  against  the  purchaser. 

Held,  that  the  action  not  having  been  brought  to  trial  against  the 
purchaser,  such  discontinuance  was  no  bar  to  a  new  suit  against  him. 
N.  T.  Superior  Ct.,  Sp.  T.,  1857,  Earl  a.  Campbell,  14  How.  Pr. 
R.,  330. 

5.  Failure  to  set  up  as  a  defence  to  one  of  two  promissory  notes,  that  the 
transaction  upon  which  they  were  given  was  illegal,  does  not  preclude 
the  defendant  from  setting  up  that  defence  to  an  action  on  the  other 
note.     Gen.  T.,  1856,  Hughes  a.  Alexander,  5  Duer,  488. 
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6.  Of  the  effect  of  a  former  judgment  as  an  estoppel.     /&. 

7.  If  the  defendant  desire  to  avail  himself  of  the  defence,  that  the  cause 
of  action  is  one  which  the  plaintiff  might  have  pleaded  or  given  notice 
of  in  a  former  action,  by  the  present  defendant  against  the  plaintiff,  as 
a  set-off,  under  2  Revised  Statutes,  234,  §  48,  but  that  he  neglected  so 
to  plead  or  give  notice  of  it,  whereby  he  is  precluded  from  maintain- 
ing an  action  thereon,  the  answer  to  set  up  such  defence  should  state 
facts  to  bring  the  case  within  §  48  ;  that  is,  it  should  state  facts  show- 
ing that  the  action  brought  by  the  defendant  against  the  plaintiff  in 
the  justice's  court  was  an  action  founded  upon  demands  which  could 
themselves  be  the  subject  of  set-off.     There  is  nothing  in  the  Code 
requiring  him  so  to  avail  himself,  or  be  precluded  from  maintaining  an 
action.     The  preclusion  can  only  be  applied  to  the  cases  specified  in 
the   Revised   Statutes.     Supreme   Ct.,  Eighth  Dist^  Sp.   T.,  1857, 
Welch  a.  Hazleton,  14  How.  Pr.  R.,  97. 

8.  The  defendant  in  an  action  on  a  note  which  he  admits  to  be  due,  may 
set  up  as  a  defence  that  a  judgment  had  been  recovered  against  him  for 
another  claim,  in  which  the  plaintiff  was  the  principal   and  he  the 
surety,  and  obtain  therein  affirmative  relief,  directing  such  judgment 
to  be  paid,  so  far  as  deducting  the  plaintiffs  claim  from  its  amount 
will  pay  it.     Gen.  T.,  1854,  Hannay  a.  Pell,  3  E.  D.  Smith's  C.  P. 
R.,  432. 

9.  The  affirmative  relief  which  the  defendants  should  have  in  such  a 
relief  ought  not  to  extend  beyond  what  becomes  necessary  to  constitute 
a  defence.     He  would  have  no  right  to  claim  from  the  plaintiff  any 
moneys  but  what  would  arise  on  a  contract,  nor  to  ask  for  a  judgment 
in  his  favor  for  matters  which  did  not  constitute  a  defence  to  the  plain- 
tiff's claim.     Ib. 

10.  That  in  an  action  for  labor  and  materials  the  defendant  may  claim  a 
reduction  from  the  contract  price,  by  showing  imperfection  in  the  arti- 
cles made  and  delivered.      Norris  a.  La  Farge,  3  E.  D.  Smith's  C.  P. 
R.,  375. 

11.  Whether  the  negligence  of  the  plaintiff,  which  contributed  to  the 
accident,  should  be  deemed  a  bar  to  his  recovery  in  an  action  for 
damages  for  personal  injuries,  of  which  the  negligence  of  the  defend- 
ant was  the  sole  proximate  cause, —  Query?     (Davies  a.  Mann,   10 
Mees.  &  W.,  546.)     Johnson  a.  The  Hudson  River  R.  R.  Co.,  5  Duer, 
21,  27. 

12.  It  is  no  defence  to  a  foreclosure  action,  brought  by  a  building  associ- 
ation against  their  mortgagor,  that  the  association  had  forfeited  its 
charter.     It  belongs  to  the  State  alone,  by  a  proceeding  instituted  for 
that  purpose,  to  enforce  the  forfeiture  ;  and  the  association,  until  by  a 
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judicial  sentence  its  charter  be  declared  void,  is  a  corporation  de  facto, 
and  no  person  dealing  with  it  can  be  permitted  to  say  that  it  was  not 
a  corporation  de  jure.  (Trenton  Ins.  Co.  a.  McGarian,  4  Den.,  392  ; 
Brower  a.  Appleby,  1  Sand/.,  107;  Palmer  a.  Lawrence,  3  Ib.,  161, 
170.)  Sp.  T.,  1856,  Mechanics'  Building  Association  a.  Stevens,  5 
Duer,  676;  and  see  Jones  a.  Dana,  Ante,  459. 

13.  It  is  no  defence,  in  an  action  by  the  receiver  of  a  dissolved  corpora- 
tion against  one  of  its  stockholders  to  recover  upon  a  debt  due  from  the 
defendant  to  the  late  corporation,  that  he  had  pledged  with  the  cor- 
poration before  its  dissolution,  as  security  for  the  debt,  certain  shares 
of  its  own  capital  stock  which  belonged  to  him,  and  that  the  corpora- 
tion, by  fraud  and  wrong-doing  of  its  officers,  had  become  insolvent 
and  rendered  the  stock  worthless.     JV.  Y.  Superior  Ct.,  Sp.  T.,  1858, 
Butterworth  a.  Fox,  15  Hoio.Pr.R.,  545. 

14.  Where  a  person  knowingly  engages  in  an  unlawful  course,  whether 
for  his  immediate  benefit  or  not,  he  cannot  escape  liability  by  showing 
that  he  acted  as  an  agent.     Supreme  Court,  First  Dist.,  Sp.  T.,  1857, 
Hecker  a.  DeGroot,  15  How.  Pr.  R.,  314. 

15.  The  fact  that  since  the  commencement  of  an  action  on  a  promissory 
note,  the  sheriff  has  levied  an  attachment,  at  suit  of  a  third  party,  on 
the  note  as  the  property  of  the  plaintiff,  cannot  be  pleaded  as  a  de- 
fence to  the  action.     Gen.  T.,  1854,  Russell  a.  Ruckman,  3  E.  D. 
Smith's  C.  P.  R.,  419. 

16.  It  seems,  that  in  such  case,  the  defendant  might  have  a  stay  until 
the  sheriff  was  substituted,  or  gave  notice  of  his  intention  to  proceed  in 
the  plaintiff's  name.     Ib. 

17.  One  who  takes  a  note  as  security  for  a  precedent  debt  is  a  bona  fide 
holder ;  and  that  it  was  an  accommodation  note,  is  no  defence  to  the 
maker  in  an  action  by  such  holder.     Inglis  a.  Kennedy,  Ante,  32. 

18.  It  is  no  defence  to  an  action  against  a  constable,  for  failure  to  return 
an  execution  and  pay  over  money  collected,  that  he  delivered  the  exe- 
cution to  another  constable  to  levy,  and  the  other  collected  the  money 
and  offered  to  pay  it  to  the  plaintiff,  less  an  extra  compensation  agreed 
to  by  the  plaintiff  at  the  time  of  issuing  the  execution.     Dows  a. 
McGlynn,  Ante,  241. 

19.  A  constable,  to  whom  an  execution  is  directed,  has  no  power  to  dele- 
gate his  authority  to  another.     Whether,  as  between  himself  and  the 
creditor  in  the  execution,  he  might  be  justified  in  doing  so  by  consent 
of  the  creditor, —  Query?     Ib. 

20.  Failure  of  the  landlord  to  fulfil  agreement  to  keep  the  premises  in 
repair,  is  not  a  defence  to  an  action  against  the  tenant  for  the  rent. 
Second  Dist.,  Gen.  T.,  1857,  Tibbitts  a.  Percy,  24  Barb.,  39. 
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DEMURRER. 


21.  As  to  how  far  the  fact  that  a  contract  was  made  with  a  view  to  delay, 
hinder,  and  defraud  creditors,  is  available  to  one  of  the  parties  to  such 
contract,  or  any  one  not  a  creditor,  nor  claiming  under  a  creditor. 
Mosely  a.  Mosely,  15  IT.  Y.  R.  (1  E.  P.  Smith),  334. 

22.  It  seems,  that  the  receiver  of  a  dissolved  corporation  cannot  inter- 
pose the  defence  of  usury  to  avoid  its  contracts.     Whether  a  creditor 
may, —  Query?     Curtis  a.  Leavitt,  15  Ib.,  9  ;  and  see  pp.  86  and  254. 

• 

ANSWER,  1,  5,  6,  8, 10 ;  ASSIGNMENT,  11 ;  INFANT  ;  MECHANIC'S  LIEN,  17- 

DEMURRER. 

1.  An  objection — e.  g.,  to  the  jurisdiction — which  does  not  appear  on 
the  face  of  the  complaint,  cannot  be  raised  by  demurrer.     Wilson  a. 
The  Mayor,  &c.,  of  New  York,  Ante,  6. 

2.  Judgment  cannot  be  given  for  a  demurranton  a  ground  different  from 
that  stated  in  the  demurrer.     Ib. 

3.  If  in  an  action  against  husband  and  wife,  the  complaint  seeks  judg- 
ment solely  against  the  separate  estate  of  the  wife,  but  fails  to  show  a 
cause  of  action  against  the  wife,  the  defendants  may  demur  jointly, 
and  on  such  demurrer  judgment  should  be  given  for  them.     N.   Y. 
Superior  Ct.,  Sp.  T.,  1857,  Goodall  a.  McAdam,  14  How.  Pr.  R.,  385. 

4.  It  seems,  that  a  complaint,  which  contains  the  proper  averments,  set- 
ting forth  a  bill  of  exchange,  upon  which  the  defendant  is  liable,  should 
not  be  held  bad  on  demurrer,  merely  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  even  though  it 
shows  that  the  title  to  the  bill  is  in  a  third  party,  and  fails  to  show 
that  the  plaintiff  is  entitled  to  bring  an  action  upon  it.     Myers  a. 
Machado,  Ante,  198. 

5.  It  seems,  that  in  demurring  to  a  complaint  for  any  matters  within  the 
sixth  cause  of  demurrer,  it  is  a  sufficient  specification  of  the  grounds  of 
objection  to  state,  "  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action."     This  cause  of  demurrer  puts  in  issue 
the  validity  of  the  whole  complaint,   so  that  if  the  complaint  is  defi- 
cient by  the  non-statement  of  any  facts  necessary  for  the  plaintiff  to 
prove,  to  make  out  his  action,  the  demurrer  must  be  sustained.     (4 
How.  Pr.  R.,  229  ;  7  Ib.,  378 ;  8  Ib.,  343  ;  11  Ib.,  216.)     White  a. 
Brown,  14  How.  Pr.  R.,  282 ;   see  also  Palmer  a.  Smedley,  Ante, 
198. 

MANDAMUS,  5;    PARTIES,    19;    PLEADING;    SUPPLEMENTARY  PROCEED- 
INGS, 3. 
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DEPOSIT. 

1.  The  plaintiff,  on  appealing  from  judgment   against  him,  deposited 
$250,  in  lieu  of  an  undertaking,  and  the  judgment  was  affirmed  at  gen- 
eral term  and  by  the  Court  of  Appeals ;  and  pending  the  latter  appeal 
the  fund  was  lost,  stolen,  or  embezzled,  without  fault  of  the  respondent. 

Held,  that  as  between  the  parties  the  loss  was  that  of  the  depositor, 
not  of  the  respondent.  Sp.  T.,  1856,  Parsons  a.  Travis,  5  Duer,  650. 

2.  The   fact  that   the  defendant  resisted  the  plaintiff's  motion  for  an 
order  directing  the  clerk  to  repay  it,  after  appeal  to  the  Court  of  Ap- 
peals, does  not  alter  the  position  of  the  parties.    Ib. 

3.  Money  deposited  in  lieu  of  bail  belongs  to  the  party  in  whose  name 
it  was  deposited,  and  may  be  attached  as  his,  after  he  has  given  bail, 
and  before  it  has  been  paid  over,  although  he  borrowed  it  for  the  pur- 
pose of  the  deposit,  and  the  lender  claims  it.      Salter  a.  Weimar, 
Ante,  191. 

DEPOSITION. 

The  Code  does  not  authorize  the  issuing  of  a  commission  in  proceedings 
supplementary  to  execution,  for  the  examination  of  a  witness  without 
the  State.  N.  Y.  Superior  Ct.,  at  Chambers,  185 7,  Graham  a.  Col- 
burn,  14  How.  Pr.  R.,  52. 

DISCONTINUANCE. 

1.  Where  an  action  had  been  at  issue  for  seven  years,  and  the  defence 
involved  a  counter-claim,  which  would  be  barred  by  the  statute  of  limi- 
tations, if  the  action  were  discontinued,  the  plaintiff  was  refused  leave 
to  discontinue.     Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1856,  Van  Alen 
a.  Schermerhorn,  14  How.  Pr.  R.,  287. 

2.  The  summons  was  served  without  the  complaint ;  and  after  the  defend- 
ant retained  his  attorney,  and  before  the  attorney  appeared,  the  plain- 
tiff served  notice  of  discontinuance,  but  entered  no  order.     The  de- 
fendant afterwards  demanded  a  copy  of  the  complaint,  and  after  the 
expiration  of  the  time  for  serving  it,  moved  to  dismiss  the  complaint. 

Held,  that  the  service  of  notice  of  discontinuance,  without  entry  of 
an  order,  was  ineffectual  to  discontinue  the  action  (Averill  a.  Patter- 
son, 10  How.  Pr.  R.,  85 ;  Code,  §  469  ;  Rule,  90) ;  and  the  motion 
was  granted  with  costs  of  the  action  and  of  the  motion.  Supreme 
Ct^  Fourth  Dist.,  Sp.  T.,  1856,  Schenck  a.  Fancher,  14  How.  Pr. 
R.,  95. 
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DISCOVERY. 


DISCOVERY. 

1.  A  petition  for  discovery  is  insufficient,  unless  it  shows  that  the  appli- 
cant has  not  in  his  possession  the  same  information ;  or  if  he  has,  that 
he  has  not  the  means  of  establishing,  by  other  available  proof,  the  con- 
tents of  such  books  or  papers.     Where  it  does  not  appear  that  the 
plaintiff  is  ignorant  of  any  particular  necessary  to  enable  him  to  pre- 
pare for  trial,  or  in  the  books  or  papers  sought  to  be  produced ;  nor  that 
books  and  accounts  in  his  own  possession  do  not  contain  every  item  of 
the  accounts ;  nor  that  the  books  and  accounts,  so  far  as  they  relate  to 
the  claim,  are  not  within  his  own  possession  or  control,  and  it  is  not 
stated  that  the  applicant  has  any  need  of  the  books  to  establish  the 
particulars  of  the  accounts,  nor  that  he  cannot  prove,  without  the  pro- 

f  duction  sought,  every  fact  material  to  his  case, — the  application  should 
be  denied.  JV.  T.  Superior  Ct.,  Sp.  T.,  1858,  McAllister  a.  Pond, 
12  How.  Pr.  R.,  299.  To  similar  effect  is  Jackling  a.  Edmonds,  3 
E.  D.  Smith's  C.  P.  £.,  539. 

2.  A  mere  statement  that,  in  the  opinion  of  counsel,  the  discovery  sought 
is  necessary,  will  not  suffice.     Such  a  statement  is  requisite,  but  it  is 
cumulative, — it  is  in  addition  to  a  statement  of  the  facts  and  circum- 
stances upon  which  the  discovery  is  claimed.     McAllister  a.  Pond, 
supra. 

3.  It  seems,  that  the  fact'that  the  books,  &c.,  of  which  discovery  is  sought, 
have  been  freely  offered  to  the  applicant  for  examination,  and  he  has 
omitted  to  avail  himself  of  the  opportunity,  is  ground  for  refusing  to 
grant  an  order  for  their  discovery.    Ib. 

4.  Discovery  of  the  papers  of  a  decedent,  in  an  action  brought  by  his 
personal  representative,  should  be  granted  with  great  caution.     Jack- 
ling  a.  Edmonds,  3  E.  D.  Smith's  C.  P.  R.,  539. 

5.  The  petition  or  affidavit  of  the  moving  party  must  state  definitely  what 
it  is  that  he  seeks  to  discover,  so  that  the  court  may  see  that  it  is  ma- 
terial to  the  case.     The  People  a.  The  Eector,  &c.,  of  Trinity  Church, 
Ante,  177. 

6.  It  seems,  that  entries,  of  which  a  discovery  is  sought,  must  be  de- 
scribed with  sufficient  certainty  to  enable  the  adverse  party  to  ascer- 
tain whether  such  exist  in  his  possession.     Ib. 

7.  When  the  people  of  the  State  are  the  parties  making  such  application, 
the  necessary  facts  must  be  stated, — not  on  the  information  of  the  pe- 
titioners, but  the  person  from  whom  such  information  is  derived  should 
himself  make  the  affidavit  or  petition,  and  state  the  facts  positively,  or 
the  nature  of  the  information  he  has  of  them.     Ib. 


496  ABBOTTS1  PRACTICE  DIGEST. 


DISMISSAL    OF   COMPLAINT. 


DISMISSAL  OF  COMPLAINT. 

1.  When  the  plaintiff  has  proceeded  to  get  his  cause  in  readiness  for 
trial,  but  neglects  to  move  it  on,  the  proper  mode  of  proceeding  on  the 
part  of  the  defendant,  if  he  would  expedite  its  determination,  is  to  set 
it  down  for  trial  upon  his  own  notice.     Then,  if  the  plaintiff  does  not 
choose  to  try  it,  he  may  move  for  a  dismissal.     A  motion  at  special 
term  for  dismissal  of  the  complaint,  upon  affidavits  showing  plaintiff's 
delay,  should  be  denied,  where'the  cause  is  in  readiness  for  trial,  but 
neither  party  has  moved  it  on.     Supreme  Ct.,   Third  Dist.,  Sp.  T., 
1856,  Mceler  a.  Bailey,  14  How.  Pr.  JR.,  359  ;  to  similar  effect  is 
Schroeder  a.  Kohlenback,  Ante,  66. 

2.  In  a  foreclosure  action,  one  of  the  lienors,  who  was  made  defendant, 
died,  and  the  plaintiff,  for  more  than  a  year,  neglected  to  revive  or 
continue  the  action  against  his  heirs  or  devisees,  who  by  his  death  be* 
came  necessary  parties. 

Held,  that,  on  motion  of  another  defendant,  the  complaint  be  dis- 
missed as  to  the  moving  defendant,  with  costs,  unless  the  plaintiff, 
within  sixty  days,  obtain  leave,  and  file  a  supplemental  complaint,  and 
issue  a  summons  thereon,  against  the  persons  representing  the  interest 
of  the  deceased  party.  Supreme  Ct.,  Seventh  Dist.,  Sp.  T.,  1856, 
Chapman  a.  Foster,  15  How.  Pr.  JR.,  241. 

DIVORCE. 

1.  The  wife's  alimony  in  her  action  for  divorce  should  not  be  increased 
after  judgment,  merely  because  her  expenses  have  been  increased,  by 
the  addition  to  her  family  of  a  person  whom  the  defendant  is  under 
no  obligation  to  support,  although  his  ability  to  pay  may  have  been 
improved  subsequent  to  the  judgment.     Sp.  T.,  1856,  Halsted  a.  Ilal- 
sted,  5  Duer,  659. 

2.  A  parent,  to  whom  custody  of  a  child  has  been  given,  subject  to 
the  right  of  the  other  parent  to  visit  it  pending  the  proceedings,  may 
be  required,  upon  evidence  of  an  intention  to  leave  the  State,  to  give 
security  not  to  remove  the  child  from  the  jurisdiction  of  the  court. 
Supreme  Ct.t  First  Dist.,  Sp.  T.,  1857,  The  People  on  rel.  Paulding 
a.  Paulding,  15  How.  Pr.  R.,  167. 

DOWER. 

1.  In  proceedings  before  the  surrogate  for  the  admeasurement  of  dower, 
it  is  not  competent  for  the  parties  interested  in  the  land  to  contest  the 
widow's  title.  The  admeasurement,  when  completed,  is  binding  and 
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ENLARGEMENT   OF  TIME. 


conclusive  only  as  to  the  location  and  extent  of  the  dower-right,  and 
does  not  preclude  any  person  from  controverting  the  title  to  dower 
at  law.  JV.  T.  Surr.  Ct.,  1856,  Parks  a.  Hardy,  4  Bradf.,  15. 
2.  After  admeasurement,  the  widow  may  bring  ejectment,  when  the 
validity  of  her  claim  to  any  dower,  the  title  of  her  husband,  his 
seizin,  and  her  marriage,  may  all  be  controverted  and  tried,  notwith- 
standing the  admeasurement.  Ib. 

ENLARGEMENT  OF  TIME.  V 

1.  Under  section  1*74  of  the  Code,  the  court  have  power  to  enlarge  the 
time  for  an  appeal.     Section  405,  which  restricts  the  enlarging  of 
such   time,   relates   only   to   the   power   of   a  judge   out   of   court. 
(Crittenden  a.  Adams,  3  How.  Pr.  R.,  310;  Seeley  a.  Pritchard,  3 
Duer,  669,  disapproving  of  Enos  a.  Thomas,  5  How.  Pr.  R.,  361.) 
The  question  was  not  involved  in  the  case  of  Humphrey  a.  Chamber- 
lin,  1  Kern.,  2*74,  and  the  opinio'n  expressed  to  the  contrary  here, 
must  be  regarded  as  a  dictum.     But  this  power  of  the  court  should 
be  rarely  exercised.     Supreme  Ct.,  Eighth  Dist.,  Sp.  T.,  1857,  Haase 
a.  The  New  York  Central  R.  R.  Co.,  14  How.  Pr.  R.,  430.    Compare 
Sherman  a.  Wells,  Ante,  437. 

2.  The  court  has  power  to  grant  leave  to  file  exceptions  after  the  ten  days 
fixed  by  the  court  have  expired.     (Code,   174,  §  405.)     Such  leave 
granted  a  year  after  the  time.     JV.  Y.  Superior  Ct.,  Sp.  T.,  1857, 
Sheldon  a.  Wood,  14  How.  Pr.  R.,  18. 

3.  If  an  order  extending  the  time  to  answer  or  demur  be  made  with- 
out the  affidavit  of  merits  required  by  Rule  20,  it  may  be  disregarded 
as  much  as  if  it  were  made  without  any  affidavit  at  all.     Supreme  Ct., 
Seventh  Dist.,  Sp.  T.,  1857,  Ellis  a.  Van  Ness,  14  How.  Pr.  R.,  313. 

EVIDENCE. 
/.  Burden  of  Proof. 

1.  In  an  action  for  the  recovery  of  damages  for  injuries  to  the  person 
arising  from  the  negligence  of  the  defendant,  the  burden  of  proof  is 
on   the  defendant,  to  show  a  want  of  ordinary  care  in  the  plaintiff. 
Gen.  T.,  1855,  Johnson  a.  The  Hudson  River  R.  R.  Co.,  5  Duer,  21 ; 
Gen.  T.,  1854,  Wilkie  a.  Bolster,  3  E.  P.  Smith's  C.  P.  JR.,  327. 

2.  In  an  action  against  common  carriers  for  failure  to  deliver  goods,  the 
complaint  did  not  allege  fraud  or  gross  negligence.     The  pleadings 
and  evidence  showed  that  when  the  defendants  received  the  goods, 
and  undertook  to  carry  them,  they  stipulated  that  they  should  not  be 
charged  for  any  loss  or  damage,  unless  caused  by  fraud  or  gross  negli- 
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gence,  and  that  the  plaintiff  should  be  required  to  prove  fraud,  or 
such  negligence,  in  order  to  be  entitled  to  recover.  The  defendants 
agreed  to  pay,  if  made  liable,  whatever  might  be  shown  to  be  the 
value  of  the  property ;  such  value,  at  all  events,  to  be  deemed  less 
than  $150.  The  defendants  failed  to  deliver  the  goods,  although 
demanded,  and  assigned  no  reason  for  their  failure. 

Held,  that  a  motion  for  nonsuit,  on  the  ground  that  no  fraud  or 
negligence  was  shown,  was  properly  denied.  By  showing  a  due  de- 
mand of  the  goods,  and  the  defendants'  refusal  to  deliver  them,  with- 
out explaining  or  apologizing  for  their  conduct,  the  plaintiff  proved 
enough,  unexplained,  to  make  a  prima  facie  case  of  fraud,  or  gross 
negligence.  (Beardslee  a.  Richardson,  11  Wend.,  25;  Angell  &  A., 
on  Carriers,  §  38,  n.  4.) 

Moreover,  since  the  complaint  did  not  allege,  nor  was  there  any 
evidence  tending  to  show,  that  the  package  was  actually  lost,  it  was 
incumbent  on  the  defendants  to  prove  that  it  was  lost,  before  they 
could  avail  themselves  of  the  clause  in  the  contract  requiring  the 
plaintiff  to  show  fraud  or  negligence.  Gen.  T.,  1855,  Newstadt  a. 
Adams,  5  Duer,  43. 

3.  It  seems,  that  if  the   defendants  had  objected  that  the  complaint 
contained  no  averment  of  fraud  or  gross  negligence,  the  court  might 
have  ordered  an  amendment  at  the  trial.    Ib. 

4.  In  an  action  brought  by  the  vendee  of  goods  to  recover  against  the 
sheriff  for  having  taken  them  on  an  execution  against  the  vendor,  the 
plaintiff  proved  that  he  was  an  actual  purchaser,  that  he  paid  a  con- 
sideration, and  took  and  kept  possession  of  the  property. 

Held,  that  the  burden  of  proof  was  on  the  defendant  to  show,  if  he 
wished  to  impeach  the  sale,  that  the  transaction  was  fraudulent,  and 
with  intent  to  hinder,  delay,  and  defraud  creditors.  It  is  only  where 
the  possession  is  not  changed,  or  the  change  is  not  a  continued  one, 
that  the  purchaser  is  bound  to  show  the  absence  of  intent  to  defraud. 
Gen.  T.,  1856,  Salmon  a.  Orser,  5  Ib.,  511. 

5.  Whether,  in  an  action  against  the  surety  on  a  lease,  the  burden  of  proof 
respecting  the  principal's  default  is  on  the  plaintiff  or  defendant, — 
Query  ?     Damb  a.  Hoffman,  3  E.  D.  Smith's  C.  P.  K,  361. 

DEFENCES,  2 ;  tit.  II.  Presumptions,  1 ;  JUDICIAL  SALE,  3. 

//.  Presumptions. 

1.  When  in  an  action  on  negotiable  paper  it  appears  that  it  was  made 
by  the  defendant  without  consideration,  and  was,  as  against  him, 
fraudulently  negotiated,  the  plaintiff  is  not  entitled  to  recover  without 
proof  that  he  parted  with  value  when  it  came  into  his  hands.  When 
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he  has  proved  that  he  parted  with  value,  the  burden  of  charging  him 
with  notice  of  the  fraud  is  cast  upon  the  defendant.  (Catlin  a.  Hansen, 
'l  Duer,  609.)  Gen.  T.,  1856,  Ross  a.  Bedell,  5  Duer,  462. 

2.  Of  the  presumption  of  death,  arising  from  continued  absence.     Eagle 
a.  Emmet,  4  Bradf.,  117. 

3.  It  seems,  that  in  the  absence  of  evidence  respecting  the  law  of  an- 
other State,  it  is  to  be  intended  that  it  is  the  same  as  the  law  of  this 
State.     Cheney  a.  Arnold,  15  N.  T.R.  (1  E.  P.  Smith),  345  and  353. 

4.  Of  the  presumptions  to  be  indulged  in  cases  where  a  will  is  contested 
by  the  State,  seeking  an  escheat.     Gombault  a.  The  Public  Adminis- 
trator, 4  Bradf.,  226. 

5.  Until  the  contrary  appears,  the  sanity  of  a  testator  is  to  be  presumed. 
Fifth  List.,  Gen.  T.,  1857,  Brown  a.  Torrey,  24  Barb.,  583. 

///.  Records  and  Public  Documents. 

1.  A  party  is  not  precluded  from  impeaching  collaterally,  on  the  ground 
of  fraud,  a  decree  rendered  by  a  court  of  another  State,  in  an  action 
not  between  the  same  parties.     Mussina  a.  Belden,  Ante,  165. 

2.  A  copy  of  any  patent,  record,  or  other  document,  remaining  of  record 
in  a  public  office  of  any  foreign  kingdom,  state,  or  country,  when  cer- 
tified according  to  the  form  in  use  in  such  kingdom,  state,  or  country, 
and  also  certified  according  to  provisions  of  this  act,  may  be  read  in 
evidence  in  any  court  in  this  State.     Laws  of  1858,  500,  ch.  308. 

3.  When  a  certificate  of  protest  is  properly  authenticated  by  the  seal  of 
the  notary,  no  proof  of  his  signature  or  of  his  authority  to  act  js  neces- 
sary.    (Halliday  a.   McDougall,   2   Wend.,  84 ;   Cape  Fear  Bank  a. 
Stinemetz,  1  Hill,  44;  Nichols  a.  Webb,  8  Wheat.,  381;  2  Greenl. 
JEv.,  153.)     Gen.  T-,  1856,  Ross  a.  Bedell,  5  Duer,  462. 

4.  In  what  cases  it  must  appear  by  the  certificate  that  the  notary  had 
the  bill  protested  in  his  possession  at  the  place  of  demand.     Ib. 

5.  It  seems,  that  the  question,  whether  a  certificate  of  protest  is  properly 
authenticated,  is  to  be  decided  according  to  the  law  of  the  place  in 
which  the  payment  of  the  bill  or  note  was  demanded,  and  the  instru- 
ment of  protest  was  executed.     Ib. 

ACKNOWLEDGMENT  OF  DEEDS,  2,  3 ;  CITY  COURT  OP  BROOKLYN,  2. 

IV.  Private  Writings. 

Where  two  letters  are  written  simultaneously,  signed  by  the  same  indi- 
vidual, containing  the  same  words,  and  addressed  to  the  same  per- 
son, one  being  sent  to  the  person  addressed,  and  the  other  retained  by 
the  writer,  each  is  an  original,  and  the  one  retained  may  be  given  in 
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EVIDENCE. 


evidence  without  proving  any  notice  to  produce  the  other.  (Ivry  a. 
Orchard,  2  Bos.  d'  P.,  39 ;  2  Stark  on  Ev.,  275.)  Second  Dist.,  Gen. 
T.,  1857,  Hubbard  a.  Russell,  24  Barb.,  404. 

V.  Estoppel. 

1.  The  rule,  that  a  tenant  is  precluded  from  denying  the  title  of  his 
landlord,  is  not  to  be  extended  to  estop  him  from  denying  the  validity 
of  rights  which  could  have  had  no  existence  when  he  took  possession. 
(Jackson  a.  Rowland,   6   Wend.,   670.)     Despard  a.  Walbridge,   15 
N.  Y.  R.  (1  E.  P.  Smith),  374. 

2.  What  constitutes  an  estoppel.    Miller  a.  Platt,  5  Duer,  272,  279;  and 
see  Kuhlman  a.  Orser,  5  /&.,  242  ;  Keeler  a.  Davis,  5  Ib.,  509. 

3.  The  fact  that  a  bill  contains  the  words  "  value  received,"  does  not 
make  the  mere  offering  of  such  a  bill  for  discount  a  representation  that 
it  was  actually  accepted  for  value  received  by  the  acceptor,  which  will 
estop  the  defendant  from  proving  the  contrary,  as  against  a  party  who 
discounted  it  usuriously,  without  any  inquiry  into  the  consideration. 
Gen.  T.,  1856,  Clark  a.  Loomis,  5  Duer,  468. 

4.  A  deed  of  release  which  contains  no  warranty  works  no  estoppel, 
though  it  contains  a  covenant  of  indemnity.     Seventh  Dist.,  Gen.  T., 
1857,  Dwight  a.  Peart,  24  Barb.,  55. 

CARRIER,  3;  DEFENCES,  1,  5,  6;  PRINCIPAL  AND  SURETY,  2  ;  SHERIFF,  1. 

VI.  Parol  Proof  to  Explain  or  Vary. 

1.  In  an  action  under  the  Code,  parol  evidence  is  admissible  to  prove 
that  a  deed  absolute  on  its  face  was  intended  as  a  mortgage.     (Hodges 
a.  The  Tennessee  Insurance  Co.,   4  Seld.,  416 ;  Dobson  a.  Pierce,  2 
Kern.,  156;  Crary  a.  Goodman,  2  Ib.,  266  ;   Code,   §  150,  srubd.,  2.) 
Despard  a.  Wallridge,  15  JT.  Y.  R.  (1  E.  P.  Smith),  374.    See  Gris- 
wold  a.  Fowler,  Ante,  113. 

2.  Though  a  contract  of  sale  be  evidenced  by  a  receipt  in  writing,  it  is 
nevertheless  competent  to  prove  a  verbal  warranty  by  parol.     (Hersom 
a.  Henderson,  1  Fost.,  224;  Allen  a.  Pink,  4  Mees.  &  W.,  140;  3 
Stark,  on  Ev.,  1049  ;  Jeffrey  a.  Walton,  1  Stark.  R.,  267.)  Third  Dist., 
Gen.  T.,  1856  ;  Filkins  a.  Whyland,  24  Barb.,  379. 

3.  The  provision  in  the  Revised  Statutes  which  permits  an  inquiry  into 
the  consideration  of  a  sealed  instrument,  cannot  reasonably  be  con- 
strued as  altering  the  rule  of  the  common  law,  by  which  a  release 
under  the  seal  operates,  per  se,  as  an  extinguishment  of  the  debt  to 
which  it  refers ;  and  although  liable  to  be  avoided  by  proof  that  it 
was  obtained  by  fraud  or  duress,  is  not  open  to  contradiction  by  parol 


NEW-YOKE  :   JANUARY— JULY,  1858.         501 


evidence.  There  is  a  wide  distinction  between  a  release  and  a  receipt. 
(McCrea  a.  Purmort,  16  Wend.,  474.)  The  first,  by  its  own  operation, 
extinguishes  a  pre-existing  right,  and  therefore  cannot  be  contradicted 
or  explained  by  parol ;  the  second  has  never  the  effect  of  destroying  a 
subsisting  right,  but  is  merely  evidence  of  a  fact, — the  fact  of  pay- 
ment,— and  therefore,  like  all  other  facts  given  in  evidence,  may  be 
refuted  or  explained.  Hence,  an  offer  to  prove  that  prior  to  the  execu- 
tion of  the  release,  and  as  a  consideration  for  its  execution,  the  releasee 
promised  to  pay  the  debt  released  in  two  years,  should  be  rejected,  as 
contradicting  both  the  terms  and  effect  of  the  instrument.  Gen.  T., 
1856,  Stearns  a.  Tappin,  5  Duer,  294. 

4.  Proof  of  a  local  usage  can  never  be  received  to  vary  the  construction 
that  the  law  would  otherwise  give  to  a  contract,  unless  it  is  clearly 
proved  that  its  existence  was  known  to  the  parties,  and  that  their  con- 
tract was  made  in  reference  to  its  terms.     (Goday  a.  Lloyd,  3  Bing., 
793;  Bartlett  a.  Pentland,  10  B.  &  Cress.,  760;  Russel  a.  Bangley,  4 
B.  &  Aid.,  368 ;    Scott  a.  Irving,  1  Ib.,  605  ;   see  1  Duer  on  Ins., 
263,  §  57,  and  note  §  1,  p.  286.)     Gen.  T.,  1855,  Wheeler  a.  New- 
bould,  5  Ib.,  29. 

5.  Parol  proof  is  admissible  to  apply  a  will.     N.  Y.  Surr.  Ct.,  1856, 
Hart  a.  Marks,  4  Bradf.,  161. 

6.  Clear  proof  of  a  mistake  is  required  to  justify  the  court  in  holding 
that  an  unambiguous  written  instrument  does  not  express  the  actual 
intent  of  the  parties.     Gen.  T.,  1856,  lies  a.  Tucker,  5  Duer,  393. 

VII.  In  Certain  Actions. 

1.  Title  in  a  third  person,  as  against  a  party  claiming  rent,  must  be  shown 
by  the  usual  muniments  of  title,  or  by  evidence  of  possession  for  such 
a  period  as  raises  a  presumption  of  title.     Gen.  T.,  1854,  Tread  well  a. 
Bruder,  3  E.  D.  Smith's  C.  P.  R,  596. 

2.  What  facts  are  evidence  of  an  adverse  possession.     Miller  a.  Platt,  5 
Duer,  272. 

3.  What  is  sufficient  evidence  of  the  solemnization  of  a  marriage  in  Ire- 
land, in  an  action  to  declare  a  subsequent  marriage  null.     Winslow  a. 
Winslow,  Ante,  294. 

4.  What  indirect  evidence  of  a  marriage  is  sufficient ;  and  of  evidence  of 
personal  identity.     Cunningham  a.  Burdell,  4  Bradf.,  343. 

5.  In  an  action  by  a  father,  for  the  seduction  of  his  daughter,  an  agree- 
ment in  writing  between  the  defendant  and  the  daughter,  by  which 
the  defendant  admits  the  seduction,  and  agrees  to  pay  her  a  sum  of 
money,  and  the  daughter  releases  and  discharges  him  from  all  actions 
for  damages  and  claims  of  every  kind,  to  which  agreement  he  obtained 
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her  signature  without  her  having  read  it,  is  admissible  in  evidence, 
not  for  the  purpose  of  showing  the  extent  of  injury  which  the  de- 
fendant has  inflicted  on  the  plaintiff,  or  the  amount  of  damages,  but 
as  an  admission  by  the  defendant  of  the  facts  necessary  to  be  proven 
by  the  plaintiff  in  order  to  maintain  the  action.  Second  Dist.,  Gen. 
T.,  1857,  Travis  a.  Barger,  24  Barb.,  614. 

6.  It  seems,  that  in  an  action  for  damages  in  closing  the  store  of  the 
plaintiff,  and  detaining  his  goods,  it  is  not  erroneous  to  allow  evidence 
that  "  plaintiff  did  a  pretty  large  business,"  that  "  the  business  was 
good  and  profitable,"  and  that  one  half  of  the  receipts  were  clear 
profit,"  to  be  given  to  the  jury,  among  other  testimony,  to  aid  them  in 
fixing  the  amount  of  damages.     Marquart  a.  La  Farge,  5  Duer,  559. 

7.  It  seems,  that  in  an  action  for  money  lent,  in  which  the  plaintiff  seeks 
to  avoid  credit  given,  on  the  ground  that  it  was  obtained  by  fraud, 
like  transactions  with  other  persons  may  be  given  in  evidence  with  a 
view  to  the  quo  animo.     (See  Cory  a.  Hutching,  1  Hill,  311;  Ib., 
3 IT.)     Gen.  T.,  1856,  French  a.  White,  5  Duer,  254. 

8.  However  this  may  be ;  where  the  complaint  unnecessarily  alleged  also 
that  the  loan  itself  was  originally  obtained  by  fraud,  and  the  whole  of 
the  proceedings  in  the  action  were  conducted  under  the  idea  that  it 
was  necessary  for  the  plaintiff  to  prove  that  the  debt  was  fraudulently 
contracted,  and  the  court  charged,  that  to  warrant  a  verdict  for  the 
plaintiff,  the  jury  must  find  that  the  loans  were  procured  by  fraud ; 
such  evidence  tended  to  show  directly  the  intent  of  the  defendant,  in 
those  contemporaneous  transactions,  and  the  defendant  could  not  ob- 
ject that  the  plaintiff  was  permitted  to  prove  all  the  facts  alleged  and 
put  in  issue.     Ib. 

9.  In  an  action  brought  by  indorsees  on  an  acceptance,  the  defendants 
offered  to  prove  that  the  bill,  was  accepted  by  them  on  the  faith  of 
false  and  fraudulent  representations  made  to  them  by  the  drawer.  The 
plaintiffs  objected  to  the  evidence  unless  it  should  be  also  shown  that 
the  plaintiffs  had  knowledge  of  the  same,  and  the  evidence  was  ex- 
cluded. 

Held,  error.  Unless  the  plaintiffs  were  holders  of  the  bill  for  value, 
their  knowledge  was  unimportant.  Had  it  been  admitted,  or  incon- 
trovertibly  proved,  that  they  were  such  holders,  the  rejection  of  the 
evidence  would  have  been  proper;  but  so  long  as  their  right  to  be 
protected  as  such  holders  was  controverted,  the  evidence  was  clearly 
admissible  for  the  purpose  of  proving  the  fraud,  and  of  throwing  upon 
the  plaintiffs  the  burden  of  proving  the  consideration  upon  which  they 
had  received  the  bills.  Gen.  T.,  1856,  New  York  &  Virginia  State 
Stock  Bank  a.  Gibson,  5  Duer,  574. 
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VIII,   Admissions  and  Declarations. 

1.  An  admission,  by  the  defendant,  of  his  liability  to  satisfy  the  claim 
of  the  plaintiffs,  does  not  operate  as  a  waiver  of  the  performance  of  a 
condition  precedent.     Gen.  T.,  1856,  Kelly  a.  Upton,  5  Duer,  336. 

2.  Declarations  of  a  defendant,  not  made  to  the  plaintiff,  are  not  evidence 
for  the  defendant ;  and  declarations  of  a  party's  agent,  made  subse- 
quent to  the  transactions  to  which  they  related,  and  not  forming  part 
of  the  res  gesta,  are  not  admissible  against  such  party.       Gen.   T., 
1856,  lies  a.  Tucker,  5  Duer,  393  (and  see  Grosvenor  a.  The  Atlan- 
tic Fire  Ins.  Co.,  5  /&.,  517);  Seventh  Dist.,  Gen.  T.,  1857,  Budlong 
a.  Van  Nostrand,  24  Barb.,  24. 

EXAMINATION  OF  ASSIGNOR. 

1.  The  indorser  of  negotiable  paper  is  not  an  assignor  within  the  mean- 
ing of  section  399  of  the  Code.     Gen.  T.,  1856,  Anderson  a.  Busteed, 
5  Duer,  485. 

2.  The  vendor  of  chattels  in  the  possession  of  a  third  party  is  not  to  be 
deemed  the  assignor  ^f  a  thing  in  action,  in  a  suit  brought  by  his 
vendee  against  the  third  party  for  a  conversion  or  illegal  detention 
subsequent  to  the  sale.     Gen.  T^  1854,  McGinn  a.  Worden,  3  E.  D. 
Smith's  C.  P.  £.,355. 

3.  Section  399  of  the  Code  amended  by  inserting  after  the  words  "  ten 
days'  notice,"  whenever  they  occur :  "  If  the  action  be  in  a  court  of 
record  ;  and  in  all  other  cases,  four  days'  notice."     Laws  of  1858,  ch. 
226,  §  17. 

4.  In  the  New  York  Common  Pleas,  it  is  not  necessary  to  give  notice  of 
intention  to  examine  the  assignor  of  a  thing  in  action  as  a  witness, 
where  the  evidence  is  not  to  be  used  "  against  an  assignee,  or  executor, 
or  administrator."    Gen.  T.,  1854,  Freeman  a.  Newton,  3  E.  D.  Smith's 
C.  P.  R.,  246. 

EXAMINATION  OF  PARTIES. 

1.  Under  section  397  of  the  Code,  which  must  be  construed  in  connection 
with  sections  398  and  399,  if  it  is  manifest  that  no  material  evidence 
can  be  given  upon  the  issues  in  the  cause  by  the  party  offered,  which 
will  not  enure  to  his  own  benefit,  and  the  verdict  must  be  in  favor  of 
all,  the  party  should  be  excluded.     Gen.  T.,  1855,  Brahms  a.  Joyce, 
5  Duer,  16. 

2.  Under  section  399,  a  notice  that  a  party  will  be  examined  "  on  each 
and  every  allegation  contained  in,  and  fact  put  at  issue  by,  the  pleadings 
therein,"  is  not  sufficient.     The  adverse  party  should  be  informed  of 
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the  subject  or  question  in  reference  to  which  the  examination  is  to  be 
made.  The  notice  should  be  as  clear  and  as  definite  as  is  required 
in  a  bill  of  particulars.  Supreme  Ct.,  Eighth  Dint.,  Sjy.  T.,  1857, 
Patterson  a.  Johnson,  15  How.  Pr.  R.,  289. 

3.  Under  the  act  of  1857  (Laws  of  1851,  353), — which  provides  that  if 
one  party  be  examined  in  his  own  behalf  as  a  witness,  as  authorized 
by  the  act,  the  other  party  may  offer  himself  as  a  witness  in  his  own 
behalf,  and  shall  be  so  received, — the  plaintiff  having  given  notice  of 
his  own  examination,  the  defendant's  attorney  obtained  an  order  to 
show  cause,  returnable  in  less  than  ten  days,  why  a  commission  should 
not  issue  to  take  the  testimony  of  the  defendant,  who  was  a  resident 
of  Illinois. 

Held,  that  the  examination  of  the  defendant  under  a  commission, 
under  such  circumstances,  was  expressly  authorized.  An  order  to 
show  cause,  therefore,  as  well  as  a  notice,  was  regular.  The  clause 
as  to  an  adverse  party  offering  himself,  when  one  party  is  examined, 
dispenses  with  the  ten  days'  notice  on  the  part  of  the  former.  The 
specification  of  the  points  is  only  directed  upon  an  original  applica- 
tion of  one  of  the  parties  to  be  examined  in  his  own  behalf.  The  law 
then  appears  to  admit  the  opposite  party  as  of  course,  and  at  large, 
upon  all  the  issues.  JV.  Y.  Superior  Ct.,  At  Chambers,  1857,  Burling 
a.  Ogden,  14  How.  Pr.  R,  -75. 

4.  Whether,  if  the  plaintiff  should  not  be  called  at  the  trial,  the  exami- 
nation of  the  defendant,  so  taken,  could  be  read  without  ten  days' 
previous  notice  of  such  examination, —  Query  ?     Tb. 

5.  The  examination  of  an  adverse  party  before  trial,  provided  for  by 
section  391  of  the  Code,  is  a  matter  of  right,  if  claimed  by  a  party. 
Green  a.  Wood,  Ante,  277. 

6.  Whether  the  discretion  given  to  the  judge  by  the  latter  clause  of  sec- 
tion 391  extends  to  any  thing  more  than  the  length  of  notice  required, — 
Query  ?     Ib. 

7.  If  the  judge  has  discretion  to  refuse  the  examination  before  trial,  for 
good  cause  shown,  it  is  not  good  cause  for  such  refusal  that  the  party 
sought  to  be  examined  prefers  to  testify  at  the  trial,  and  offers  to  stip- 
ulate that  he  will  then  attend  for  that  purpose.     Ib. 

8.  Of  the  proper  practice  to  compel  the  attendance  of  the  adverse  party 
on  such  an  examination.     Garighe  a.  Losche,  Ante,  284,  note. 

9.  The  Code  does  not  authorize  the  examination  of  a  party  to  the  action 
except  as  a  witness  at  the  trial  of  the  issue  in  the  action,  or  upon  com- 
mission, his  testimony  to  be  read  on  the  trial.     Huelin  a.  Ridner, 
Ante,  19. 

10.  An  order  for  the  examination  of  a  party  to  the  action  in  a  motion 
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preliminary  or  collateral  to  the  issue, — e.  g.,  a  motion  to  vacate  an  or- 
der of  arrest, — should  not  be  granted.     Ib. 

WITNESS,  1-8. 

EXCEPTION. 

1.  In  making  requests  to  found  exceptions,  only  that  which  really  is 
wanted  should  be  asked  for,  as  asking  for  too  much  vitiates  a  position 
otherwise  sound.     Per  GOULD,  J.,  Fowler  a.  Dorlon,  24  Barb.,  384, 
391. 

2.  A  general  statement  that  the  defendant  excepted  to  the  charge,  is  too 
general  to  be  treated  as  an  exception,  unless  every  part  of  the  charge 
is  erroneous.     (Lansing  a.  Wiswall,  5-Den.,  213;  Haggart  a.  Duron, 
1  Sel'd.,  422,  427;  Jones  a.  Osgood,  2  Ib.,  233  ;  Hunt  a.  Maybee,  3 
Ib.,  273  ;  4  Ib.,  37  ;  1  Kern.,  416.)     Gen.  T.,  1856,  French  a.  White, 
5  Duer,  254. 

APPEAL,  23,  24,  25,  26,  27  ;    COURTS  OF  SESSIONS,  1,  3. 

EXECUTION. 

1.  It  seems,  that  although  the  form  of  the  execution   is   somewhat 
changed  by  the  Code,  the  well-settled  principles  of  law,  defining  the 
duty  of  sheriff  and  the  rights  of  the  parties,  are  not.      They  should 
not  be  changed  by  implication,  but  only  by  express  enactment.     Mus- 
cott  a.  Wool  worth,  14  How.  Pr.  R.,  477. 

2.  Upon  a  judgment  confessed  to  secure  the  plaintiff  against  a  contin- 
gent liability  upon  a  note  of  the  defendant's,  which  he  had  indorsed, 
execution  was  issued  and  levied  before  the  note  became  due.     The 
execution  stated  that  the  judgment  was  "  recovered  in  an  action  where- 
in," &c. 

Held,  that  it  was  no  ground  for  setting  aside  the  execution,  at  the 
instance  of  a  creditor,  that  the  note  had  not  become  due ;  nor  was  the 
description  of  the  judgment  in  the  execution,  as  having  been  obtained 
in  "an  action,"  a  substantial  defect,  it  being  clear  that  the  proper 
judgment  was  intended.  Supreme  Ct.,  Seventh  Dist.,  Gen.  T.,  1857, 
Healey  a.  Preston,  14  How.  Pr.  R.,  20. 

3.  It  seems,  that  where  the  record  of  judgment  does  not  show  all  the 
facts  necessary  to  authorize  an  arrest  in  the  suit  before  judgment, 
execution  against  the  body  cannot  be  properly  issued  on  it,  without 
the  order  of  a  judge,  and  on  proof  of  the  additional  facts  required  to 
entitle  the  plaintiff  to  issue  such  execution.     The  People  on  rel.  Bur- 
roughs a.  Willett,  Ante,  37. 

4.  It  seems,  that  where    the  complaint  contains  allegations  of  fraud, 
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which  are  proper,  though  not  necessary  to  the  maintenance  of  the 
action — e.  ff.,  in  an  action  for  a  false  warranty — so  that  the  plaintiff's 
recovery  may  have  been  without  proof  of  fraud,  execution  against  the 
person  cannot  be  issued  of  course.  Fowler  a.  Abrams,  3  E.  D.  Smith's 
C.  P.  R.,  1. 

5.  In  an  action  brought  by  the  People  and  a  claimant,  to  try  the  title  to 
a  public  office,  upon  the  rendition  of  a  regular  judgment  of  ouster 
against  the  officer  and  in  favor  of  the  claimant,  the  officer  becomes 
ousted,  and  the  party  declared  to  be  entitled,  upon  taking  the  official 
oath  and  filing  bonds  (when  required),  becomes  eo  instanti  invested 
with  the  office.     The  People  and  Devlin  a.  Conover,  Ante,  220. 

6.  A  writ  of  assistance,  or  leave  to  issue  an  execution,  should  not  be 
granted  upon  such  a  judgment,  directing  the  sheriff  to  put  the  success- 
ful party  in  possession  of  the  office,  and  the  books  and  papers  belong- 
ing to  it.     So  far  as  the  office  is  concerned,  such  a  judgment  executes 
itself.     So  far  as  possession  of  the  books  and  papers  is  concerned,  the 
remedy  provided  by  section  438  of  the  Code  must  be  pursued.     Ib. 

7.  It  seems,  that  in  an  action  under  sections  428  and  432  of  the  Code, 
an  execution  is  only  proper  for  the  purpose  of  collecting  costs,  and  a 
fine,  if  any  has  been  imposed.     Ib. 

8.  Section  284  of  the  Code  amended  by  adding  at  the  end  of  the  first 
paragraph  the  following  words  :  "But  the  leave  shall  not  be  necessary 
when  execution  has  been  issued  on  the  judgment  within  the  five  years,  and 
returned  unsatisfied  in  whole  or  in  part."     Laws  of  1858,  ch.226,  §  9. 

9.  Section  283  of  the  Code — allowing  the  issuing  of  execution  of  course, 
within  five  years  after  the  entry  of  judgment — and  section  284,  re- 
quiring leave  of  court  upon  motion,  on  notice,  after  five  years  from  that 
time,  may  be  construed  by  analogy  to  the  construction  given  to  the 
Revised  Statutes  under  the  old  practice.     (2  Rev.  Stats.,  363,  §  1,  576, 
§  1 ;   Grah.  Pr.,  350.)     And  if  an  execution  against  the  property  was 
issued  within  five  years  of  the  date  of  the  judgment,  an  execution  may 
be  issued  more  than  five  years  after  either  the  judgment  or  the  first 
execution,  without  leave.      (Pierce  a.  Crane,  4  How.  Pr.  £.,  257  ; 
McSmith  a.  Van  Deusen,  9  Ib.,  245 ;  and  disapproving  of  Currie  a. 
Noyes,  1  Code  JR.,  .iV.  S.,  198.)     Supreme   Court,  Seventh  Dist.,  Sp. 
T.,  1857,  Kress  a.  Ellis,  14  How.  Pr.  R.,  392. 

10.  The  sheriff,  in  view  of  certain  goods  of  the  judgment  debtor's,  and 
in  presence  and  with  the  knowledge  of  the  judgment  debtor,  and  of  a 
third  party,  in  whose  possession  the  goods  were,  touched  a  part  of 
them,  saying  that  he  levied,  and  made  a  memorandum  at  the  time  on 
the  execution,  and  afterwards  told  the  attorney  of  the  execution  cred- 
itor that  he  had  levied  on  double  enough  to  pay  the  judgment.  . 
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Held,&  sufficient  levy.  (Connah  a.  Hale,  23  Wend.,  468  ;  Cow.  Tr., 
1071.  Taking  an  inventory,  though  desirable,  is  not  absolutely  neces- 
sary. (Wood  a.  Van  Arsdale,  3  Rawle,  401 ;  Green  a.  Burke,  23 
Wend.,  493.)  Gen.  T.,  1854,  Watts  a.  Cleveland,  3  E.  D.  Smith's 
C.  P.  R.,  553. 

11.  Any  article  exempted  by  the  act  of  1842  may  be  levied  upon  to 
satisfy  a  judgment  recovered  for  the  purchase  price  of  any  other  article 
exempted,  either  by  the  same  act  or  by  the  Revised  Statutes ;  but  no 
article  exempted  by  the  Revised  Statutes  can  be  levied  upon,  even  to 
satisfy  a  judgment  recovered  for  the  purchase  price  of  that  article  it- 
self.    Saratoga  County  Ct.,  1857,  Cox  a.  Stafford,  14  How.  Pr.  R.,  519. 

12.  A  man  and  his  daughter  who  live  together,  the  wife  and  mother 
being  dead,  and  the  daughter  being  dependent  upon  her  father  for 
support,  are  a  family  within  the  meaning  of  the  exemption  laws.    Sara- 
toga County  Ct.,  1857,  Cox  a.  Stafford,  14  How.  Pr.  R.,  519. 

13.  Of  the  rights  of  creditors  and  purchasers  at  sheriffs'  sales  under 
dormant  executions.     Richards  a.  Allen,  3  E.  D.  Smith's  C.  P.  R.,  399. 

14.  A  debtor  who,  after  notice  that  his  creditor  has  assigned  the  debt, 
pays  it  to  the  sheriff  upon  execution  on  a  judgment  against  the  creditor, 
at  suit  of  third  parties,  in  an  action  in  which  the  debtor  was  served 
with  a  copy  of  a  warrant  of  attachment  against  the  creditor,  is  not  pro- 
tected, by  such  payment,  from  liability  to  the  assignees.     Lyman  a. 
Cartwright,  3  /&.,  117. 

SHERIFF,  9. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  A  renunciation  may  be  retracted  by  executors  at  any  time  before  the 
grant  of  administration.     This  is  rather  a  matter  of  right,  than  a  privi- 
lege within  the  discretion  of  the  surrogate.     Renunciation  of  the  right 
to  administer  is  governed  by  the  same  rule.     N.  Y.  Surr.  Ct.,  1856, 
Casey  a.  Gardiner,  4  Bradf.,  13. 

2.  At  an  early  stage  of  the  cause,  the  public  administrator  had  renounced 
his  priority  in  behalf  of  a  creditor  contesting  the  administration  with 
the  next  of  kin,  and  he  subsequently  withdrew  the  renunciation  and 
claimed  letters. 

Held,  that  it  was  not  in  the  discretion  of  the  court  to  refuse  permis- 
sion. Ib. 

3.  Where,  after  an  advertisement  under  the  statute  for  claims  against 
the  deceased,  a  demand  is  presented,  and  it  is  disputed  or  rejected,  the 
claimant,  unless  the  matter  in  controversy  be  referred,  must  sue  within 
six  months  thereafter,  or  within  six  weeks  after  the  demand  or  some 
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part  of  it  becomes  due,  or  be  barred.     .ZV.  Y.  Surr.  Ct.,  1857,  Bensa- 
lon  a.  Wright,  4  Brad/.,  164. 

4.  This  statute  has  for  its  object  an  expeditious  settlement  of  estates,  and 
should  not  receive  a  narrow  or  strict  construction.     Its  rule  will  be  ap- 
plied by  way  of  analogy  to  proceedings  on  claims  in  the  Surrogate's 
Court.     Ib. 

5.  The  balance  due  from  a  deceased  partner  to  a  surviving  co-partner,  on 
account  of  the  partnership  transaction,  is  an  unliquidated  demand  of 
the  fourth  class  of  debts,  which  it  is  competent  for  the  surrogate  to 
liquidate  as  an  equitable  demand,  and  order  to  be  paid.     N.  Y.  Surr. 
Ct.,  1857,  Babcock  a.  Lillis,  4  Bradf.,  218. 

6.  An  alleged  settlement  of  accounts  between  executory  trustees  and  a 
deceased  cestui  que  trust,  held  not  to  exonerate  the  trustees  from  filing 
their  accounts,  so  as  to  enable  the  representative  of  the  cestui  que  trust 
to  examine  whether  there  had  been  errors  or  defects,  or  the  settle- 
ment had  been  fairly  made ;   although,  if  no  unfairness  be  exhibited, 
the   settlement  may   be   sufficient   to   exonerate   the   trustees    from 
vouching  the  account.     N.   Y.   Surr.   Ct.,   1856,  Rieben  a.  Hicks, 
4  Bradf.,  136. 

7.  Though  an  administrator  is  not  bound  to  make  temporary  investments 
for  the  benefit  of  the  estate,  he  may  be  required  by  the  surrogate  to 
deposit  the  funds  in  a  trust  company,  so  as  to  be  earning  interest  while 
the  estate  is  in  process  of  settlement.     JV.  Y.  Surr.  Ct.,  1856,  Lock- 
hart  a.  The  Public  Administrator,  4  Bradf.,  21. 

8.  The  decree  of  the  surrogate,  upon  a  final  accounting  of  two  co-execu- 
tors, adjusted  and  settled  as  between  them  the  relative  sums  which  each 
had  received  and  paid  out,  but  made  no  apportionment  between  them 
of  the  commissions. 

Held,  that  under  the  provisions  of  the  Revised  Statutes,  and  before 
the  act  of  1849,  the  commissions  were  to  be  equally  divided  ;  and  in  an 
action  brought  by  one  to  recover  his  half,  the  other  could  not  set  up 
that  he  had  performed  the  largest  portion  of  the  labor,  although  the 
decree  showed  that  he  had  received  and  paid  out  nearly  all  the  funds. 
Ct.  of  Appeals,  1857,  White  a.  Bullock,  15  How.  Pr.  JR.,  102. 

9.  Whether  the  surrogate  had,  before  the  act  of  1849,  any  discretion  in 
apportioning  the  commissions, —  Query  ?     Ib. 

10.  After  the  contest  as  to  the  probate  of  a  will,  and  the  surrogate's  de- 
cree admitting  the  instrument  to  proof,  if  an  appeal  be  taken,  a  col- 
lector may  be  appointed  on  the  application  of  the  next  of  kin,  although 
resisted  by  the  party  claiming  under  the  will.     The  appointment  is 
entirely  within  the  discretion  of  the  surrogate,  and  is  usually  made 
whenever  there  is  probability  of  long  delay  in  the  grant  of  adminis- 
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•  tration  in  chief.     N.  Y.  Surr.  Ct.,  1857,  Mootrie  a.  Hunt,  4  Bradf., 
173. 

11.  An  indifferent  person  should  be  selected.     Ib. 

12.  Of  the  right  and  duty  of  a  special  collector  to  institute  suits.     Dela- 
field  a.  Parish,  4  Bradf.,  24. 

APPEAL,  12  ;  COSTS,  38-46  ;  LIMITATIONS,  3-9  ;  PARTIES,  9,  10. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  The  court  may,  at  the  outset,  examine  into  the  regularity  of  pro- 
ceedings under  the  statute  of  Forcible  Entry  and  Detainer,  brought 
before  it  by  certiorari,  and  if  found  irregular  or  insufficient,  quash 
them.     (The  People  a.  Reed,  11  Wend.,  157.)     Second  Dist.,  Sp.  T., 
1857,  The  People  a.  Smith,  24  Barb.,  16. 

2.  Proceedings  under  the  statute  are  of  a  peculiar  and  anomalous  kind. 
They  are  in  substance  a  civil  action,  but  in  form  a  criminal  prosecu- 
tion.    The  original  statutes  were  solely  criminal ;  but  by  gradual  ad- 
ditions of  provisions  looking  to  the  restitution  of  the  property,  the 
remedy  has  become  a  private  rather  than  a  public  one,  though  the 
form  of  the  proceeding,  and  the  rules  of  law  which  govern  it,  remain 
to  a  great  degree  unchanged.     (9  Johns.,  166;  11  Wend.,  159.)     Ib. 

3.  A  mere  entry  under  claim  of  title,  without  force  which  could  give 
the  prior  occupant  grounds  of  apprehension  of  injury  or  danger  from 
standing  in  defence  of  possession,  is  not  a  forcible  entry  or  detainer 
within  the  meaning  of  the  statute.     Ib. 

FORECLOSURE. 

1.  On  what  grounds  the  court  will  grant  an  order  restraining  proceedings 
in  an  action  for  foreclosure  upon  default  in  the  interest  clause.    Lynch 
a.  Cunningham,  Ante,  94;  Broderick  a.  Smith,  15  How.  Pr.  R.,  435. 

2.  That  the  defendant  delayed  moving  until  after  issue  joined,  is  not  al- 
ways fatal  to  his  motion.     Lynch  a.  Cunningham,  Ante,  94. 

GUARDIAN. 

A  guardian  for  an  infant  party  should  not  be  appointed  on  appeal  from 
the  Marine  Court  until  after  return  made ;  but  it  seems  one  may  be 
then,  on  motion  of  either  party,  at  special  term,  if  none  was  appointed 
in  the  court  below.  Gen.  T.,  1854,  Fish  a.  Ferris,  3  E.  D.  Smith's  C. 
P.  R.,  567. 

HABEAS  CORPUS. 

1.  Upon  habeas  corpus,  it  is  competent  to  inquire  whether  such  process 
as  that  by  virtue  of  which  the  prisoner  is  held  in  custody,  though  ad- 
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mittcd  to  be  proper  in  form,  is  allowable  by  law  in  the  action  in  which 
it  is  issued  ;  and  if  so,  whether  the  issue  of  the  process  in  question 
was  authorized  by  a  judgment,  order,  or  decree  of  court,  or  by  any  pro- 
vision of  law.  The  People  on  rel.  Burroughs  a.  Willett,  Ante,  37. 
2.  County  judges  have  no  authority  to  entertain  proceedings  by  habeas 
corpus  in  behalf  of  a  wife  living  in  a  state  of  separation  from  her 
husband,  respecting  the  custody  of  a  minor  child.  Seventh  Dist.,  Gen. 
T.,  1857,  The  People  on  rel.  Rhoades  a.  Humphreys,  24  Barb.,  521. 

SEDUCTION,  1. 

INFANT. 

1.  An  infant  is  not  liable  in  damages  for  a  breach  of  his  promise  to 
marry.     Hamilton  a.  Lomax,  Ante,  142. 

2.  That  the  plea  of  infancy  does  not  avail  in  an  action  for  a  tort.     (2 
Wend.,  139;  6  Cranch,  226.)     Fish  a.  Ferris,  5  Duer,  49. 

3.  A  question  as  to  the  age  of  the  plaintiff,  with  a  view  to  proving  his 
infancy,  and  moving  for  a  nonsuit  on  that  ground,  is  not  pertinent. 
(7  Johns.,  373.)     The  plaintiff's  infancy  must  be  pleaded,  or  the  ques- 
tion raised  by  motion  to  set  his  proceedings  aside  for  irregularity,  in 
respect  to  the  appointment  of  a  guardian  or  next  friend.     Gen.  T., 
1854,  Treadwell  a.  Bruder,  3  E.  D.  Smith's  C.  P.  R.,  597. 

JURISDICTION,  5. 

INJUNCTION. 

1.  In  an  action  to  recover  the  proceeds  of  a  sale  made  by  the  defendant 
as  agent  for  the  plaintiff,  which  were  in  the  hands  of  the  agent,  and 
identified  as  the  very  proceeds  of  the  plaintiff's  property,  but  which 
the  defendant  refused  to  deliver,  there  can  be  no  doubt  of  the  pro- 
priety of  granting  an  injunction,  restraining  the  defendant  from  dis- 
posing of  such  proceeds.     Gen.  T.,  1854,  Merritt  a.  Thompson,  3  E. 
D.  Smith's  C.  P.  JR.,  283. 

2.  But  the  injunction  should  not  extend  to  other  funds  than  those  in 
suit.     Ib. 

3.  Under  section  219  of  the  Code,  an  injunction  may  be  allowed  in  any 
case  where  the  temporary  injunction  formerly  was.     Ib. 

4.  Whether  the  defendant  could  have  both  an  order  of  arrest  and  an  in- 
junction, in  the  same  action, —  Query?    Ib. 

5.  The  plaintiffs,  a  municipal  corporation,  brought  an  action  against  their 
comptroller,  and  two  adverse  claimants  of  a  municipal  office  and  their 
respective  appointees,  alleging  in  their  complaint  that  the  former  was 
charged  by  law  with  the  duty  of  adjusting  all  claims  against  the  cor- 
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poration,  and  that  an  action  in  the  nature  of  a  quo  warranto  was  pend- 
ing to  try  the  title  to  the  office  in  question,  and  that  meanwhile  one 
of  the  claimants  and  his  subordinates  had  brought  actions  against  the 
corporation  for  salaries ;  and  sought  an  injunction  restraining  the 
comptroller  from  allowing  or  paying  any  such  claims,  and  the  other 
defendants  from  bringing,  or  suffering  to  be  brought,  or  further  pro- 
ceeding in,  any  such  actions  during  the  pendency  of  the  quo  warranto. 
Held,  that  the  injunction  was  properly  granted.  Such  a  case  is 
within  the  principle  of  a  bill  of  interpleader  as  heretofore  allowed. 
The  Mayor,  &c.,  of  New  York  a.  Flagg,  Ante,  296. 

6.  As  the  question  of  title  to  the  salaries  was  dependent  solely  on  the 
question  of  title  to  the  office,  which  was  then  being  litigated,  there  was 
no  necessity  that  the  plaintiffs  should  pay  or  offer  to  pay  into  court 
the  fund  or  amount  of  the  salaries.  Ib. 

V.  In  an  action  by  a  wife  for  a  divorce  a  mensa  et  thoro,  and  for  support 
and  maintenance  from  the  husband's  property,  the  complaint,  besides 
the  facts  constituting  the  cause  of  action,  alleged  that  the  defendant 
threatened  to  dispose  of  his  property  and  remove  from  the  State,  with- 
out making  any  provision  for  the  support  of  the  plaintiff,  and  asked 
for  an  order  restraining  the  defendant  from  so  doing. 

Held,  that  the  temporary  injunction  was  allowable,  although  a  per- 
petual injunction  was  not  a  part  of  the  relief  sought.  Supreme  Ct., 
JOHNSON,  J.,  at  Chambers,  1857,  Vermilyea  a.  Vermilyea,  14  How. 
Pr.  R.,  470. 

8.  Where  it  appears  by  the  complaint  that  the  plaintiff  is  entitled  to  the 
principal  relief  demanded,  and  it  also  appears   that  the  defendant 
threatens  to  do  an  act  which,  if  done  during  the  litigation,  would 
manifestly  operate  injuriously  upon  the  plaintiff's  rights,  and  the  injury 
is  both  substantial  and  inevitable,  an  injunction-order  is  allowable  un- 
der section  219  of  the  Code,  at  the  commencement  of  the  action.     It 
is  not  necessary  that  the  relief  sought  by  the  complaint  embrace  a  final 
decree  of  injunction.     (See  Rose  a.  Rose,  11  Paige,  166  ;  Questel  a. 
Questel,  Wright's  (0.)  R.,  492.)     The  injunction  provided  for  by  the 
Code  is  temporary,  and  it  is  enough  if  part  of  the  relief  demanded, 
and  which  the  complaint  shows  the  plaintiff  is  entitled  to,  is  provisional 
and  not  final  relief,  like  the  prevention  of  waste  of  property  pending 
litigation,  or  the  removal  of  the  person  or  property  of  the  defendant 
beyond  jurisdiction,  the  commission  of  which  act  might  render  a 
judgment  wholly  ineffectual.     (Disapproving  of  Woodworth  a.  Lyon, 
5  How.  Pr.  R.,  463 ;  Corning  a.  The  Troy  Factory,  6  Ib,  89  ;  Ward 
a.  Dewey,  7  Ib.,  17.)     76. 

9.  What  is  sufficient  proof  of  insolvency  to  authorize  an  injunction,  and 
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appointment  of  a  receiver,  in  an  action  by  a  creditor  of  a  partnership 
on  an  indebtedness  of  the  firm.  Levy  a.  Ley,  Ante,  89. 
10.  The  court  will  not  assume  jurisdiction  to  review  the  proceedings  of  a 
municipal  corporation,  in  prosecuting  a  local  improvement,  or  in  assess- 
ing or  collecting  the  means  to  complete  it,  if  there  be  no  other  reason 
for  invoking  its  interposition  than  the  alleged  illegality  or  invalidity  of 
the  proceedings.  The  common-law  writ  of  certiorari  is  the  proper 
remedy  in  such  cases ;  and  unless  the  acts  of  the  corporation,  which  are 
done  or  threatened,  are  alleged  to  be  productive  of  peculiar  or  irrepara- 
ble injury  to  the  lands  of  the  plaintiffs,  or  can  be  shown  to  lead  to  a 
multiplicity  of  suits,  the  court  should  not  interfere.  (The  Mayor  of 
Brooklyn  a.  Messerole,  26  Wend.,  132 ;  Van  Doren  a.  The  Mayor  of 
New  York,  9  Paige,  388  ;  Bouton  a.  The  City  of  Brooklyn,  15  Barb., 
375.)  Supreme  Ct.,  Second  Dist.,  Sp.  T.,  1857,  Mace  a.  The  Trus- 
tees of  Newburgh,  15  How.  Pr.  R.,  161. 

ANSWER,  5 ;  RECEIVER. 

INQUEST. 

1.  An  inquest  out  of  the  order  of  causes  upon  the  calendar  can  regularly 
be  taken  at  the  opening  of  the  court,  and  only  at  that  time.     But 
where  a  plaintiff  declares  his  desire  to  take  an  inquest  at  the  opening 
of  the  court,  and  is  directed  by  the  judge  to  wait  until  a  cause  then 
on  trial  is  finished,  and  by  direction  of  the  judge  the  inquest  is  then 
taken,  the  plaintiff  should  not  be  charged  with  the  costs  of  setting  it 
aside.     When  there  is  a  cause  on  trial  in  both  branches  of  the  court, 
the  proper  practice  is  to  defer  the  taking  of  inquests  until  some  morn- 
ing when  no  cause  is  on.     N.  Y.  Superior  Ct.,  Sp.  T.,  1857,  Anony- 
mous, MS. 

2.  An  inquest  taken  after  the  actual  filing  and  service  of  an  affidavit  of 
merits  will  be  set  aside ;  but  where  it  appears  that  the  filing  and  ser- 
vice of  the  affidavit  of  merits  was  after  the  plaintiff's  attorney  had 
left  his  office,  and  was  in  attendance  upon  court  with  his  witnesses,  for 
the  purpose  of  taking  an  inquest,  and  he,  in  good  faith,  without  knowl- 
edge of  the  affidavit  of  merits,  proceeds  and  takes  the  inquest,  he  will 
not  be  charged  with  costs  on  opening  the  same.     76. 

3.  When  the  plaintiff's  attorney  is  fully  aware,  from  the  previous  history 
of  the  cause,  that  a  defence  on  the  merits  is  intended,  and  affidavits,  in 
substance  amounting  to  affidavits  of  merits,  having  been  served  for  the 
purposes  of  previous  motions,  and  it  is  apparent  from  the  whole  pro- 
ceedings that  the  taking  of  the  inquest  was  with  a  view  to  obtain  a 
temporary  advantage  by  reason  of  the  omission  of  the  defendant's 
attorney  to  file  a  regular  affidavit  of  merits  on  the  first  day  of  term, — 
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and  especially  when  the  plaintiff's  attorney  shows  his  own  expectation 
that  an  affidavit  of  merits  will  be  filed,  by  having  a  messenger  on 
guard  at  the  clerk's  office  to  notify  him  if  perchance  the  affidavits 
should  arrive  before  the  inquest  has  been  actually  taken, — it  is  proper  to 
hold  that  under  such  circumstances  the  plaintiff's  attorney  acts  at  his 
peril.  He  must  see  to  it  that  he  also  is  strictly  regular  :  otherwise  he 
will  be  chargeable  with  costs.  Ib. 

DEFAULT. 

INSOLVENT'S  DISCHARGE. 

1.  The  statute,  in  providing  expressly  that  certain  acts  or  omissions,  or 
any  fraud,  shall  vitiate  the  discharge,  implies  that  the  decision  of  the 
judge  who  hears  the  application  shall  be  conclusive  as  to  other  mat- 
ters.    Hence  the  fact,  that  the  true  cause  of  indebtedness  to  a  prin- 
cipal creditor  was  not  set  forth  in  the  schedule,  that  the  general 
ground  of  the  indebtedness  was  omitted  from  the  creditor's  affidavit, 
and  that  no  certificate  was  produced  to  the  judge',  showing  that  the 
assignment  was  recorded,  are  not  errors  for  which  the  discharge  should 
be  interfered  with  upon  certiorari.     Second  Dist.,  Gen.  T.,  1857,  The 
People  a.  Stryker,  24  Barb.,  649. 

2.  The  words  "just  and  fair,"  in  the  provision  (Rev.  Stats.,  pt.  2,  ch.  5, 
art.  6)  that  the  court  shall  be  satisfied,  before  discharging  the  appli- 
cant, that  "  his  proceedings  are  just  and  fair,"  relate  neither  to  the 
mere  form  of  the  papers,  nor  to  the  honesty  of  his  transactions  before 
imprisonment,  but  to  the  truth  of  the  affidavit  and  the  completeness  of 
his  disclosure.     If  the  court  is  satisfied  that  he  has  concealed  nothing 
in  respect  to  his  property  or  its  conditions,  and  honestly  and  truly  pro- 
poses completely  to  surrender  all  his  property,  rights,  and  interests  to 
his  creditors,  it  is  its  duty  to  discharge  him,  however  dishonest  or  im- 
proper his  conduct  may  have  previously  been.     Supreme  Ct.,  Seventh 
District,  Sp.  T.,  1857,  The  People  a.  White,  14  How.  Pr.  K,  498. 

5.  Inserting  in  the  schedule,  annexed  to  the  petition  of  an  insolvent 
for  his  discharge,  the  name  of  a  creditor,  with  a  memorandum  that 
his  claim  is  barred  by  limitations,  is  not  an  admission  that  he  is  still  a 
creditor.     Avery's  case,  Ante,  144. 

6.  In  the  absence  of  affirmative  evidence,  on  his  part,  of  a  subsisting 
claim  against  the  petitioner,  such  a  creditor  is  not  entitled  to  oppose 
the  discharge.     Ib. 

7.  The  insertion  of  his  name  in  the  schedule  is  not  an  acknowledgment 
of  the  debt  sufficient  to  take  it  out  of  the  statute ;  and,  therefore,  evi- 
dence that  the  memorandum  referring  to  the  statute  was  written  in 
after  the  petition  was  first  presented,  is  not  material.    Ib. 

VOL.  VI.— 33 
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8.  The  city  judge  of  the  city  of  New  York  will  entertain  jurisdiction  of 
applications  for  insolvent's  discharge.    Ib. 

INTERPLEADER. 

1.  On  an  application  for  an  order  of  interpleader,  where  it  is  made  to 
appear  that  the  defendant  holds  the  fund  in  suit  for  the  true  owner ; 
has  no  interest  in  the  question  to  whom  it  belongs;  holds  it,  as  the 
court  would  if  the  application  be  granted,  ready  to  be  paid  over  to 
any  party  who  may  succeed  in  establishing  his  right  to  it ;  the  order 
should  be  granted.     But  it  must  appear  that  there  is  nothing  else  to 
be  litigated  except  the  right  of  the  different  claimants  to  the  property 
in  question.  (4  Duer,  646.)     Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1857, 
Fletcher  a.  The  Troy  Savings  Bank,  14  How.  Pr.  R.,  383. 

2.  It  should  not  be  ordered  as  to  a  sum  which  is  only  a  portion  of  the 
amount  of  an  alleged  fund  which  the  plaintiffs  seek  to  recover,  when 
the  litigation  is  to  continue  as  to  the  remainder.     Supreme  Ct.,  Third 
Dist.,  Sp.  T.,  1856,  Bender  a.  Sherwood,  15  76.,  259. 

3.  On  an  application  by  the  defendant  for  an  order  of  interpleader,  the 
other  parties  claimed  to  charge  him  with  interest  on  the  fund,  and 
this  question  was  fully  argued  on  the  motion  by  his  own  and  adverse 
counsel.     The  court  decided  that  the  order  of  interpleader  should  be 
granted,  and  that  the  applicant  should  be  charged  with  interest. 

Held,  upon  settlement  of  the  order — 1.  That  the  court  had  no  right 
to  compel  the  payment  of  interest  upon  such  an  application.  If  a 
liability,  which  is  beyond  the  admission  and  offer  of  the  stakeholder, 
is  claimed  against  him,  it  becomes  a  matter  of  litigation  to  be  judi- 
cially settled  (Moor  a.  Usher,  7  Sim.,  384;  Diplock  a.  Hammond, 
38  Eng.  L.  &  Eq.  R.,  202) ;  and  in  such  case  the  remedy  under  sec- 
tion 122  is  not  applicable. 

2.  That  the  applicant  was  not  precluded  from  raising  the  objection 
at  any  time  before  the  order  was  entered. 

3.  It  seems,  that  the  proper  course  in  such  case  is  by  proceeding 
under  section  244,  after  answer.     N.  Y.  Superior  Ct.,  Sp.  T.,  1857, 
Patterson  a.  Perry,  14  Ib.,  505. 

JOINDER  OF  ACTIONS. 

1.  A  cause  of  action  in  tort,  cannot  be  united  under  section  167  of  the 
Code,  with  cause  of  action  on  an  implied  contract,  although  both  arose 
out  of  the  same  transaction.     (6  How.  Pr.  R.,  145,  470  ;  8  Ib.,  470  ; 
2  Code  R.,  165  ;  1  Whit.  Pr.,  723.)     Supreme  Ct.,  Fourth  Dist.,  Gen. 
T.,  1857,  Hunter  a.  Powell,  15  How.  Pr.  R.,  221. 

2.  An  infant  conveyed  land  by  xme  deed  to  one  person,  and  by  a  sep- 
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arate  deed  conveyed  another  tract  to  another.  The  latter  granted 
portions  of  the  land  purchased  by  him  to  five  other  persons.  On  com- 
ing of  age,  the  infant  disavowed  his  deeds,  and  brought  one  action 
against  all  the  grantees  to  recover  possession. 

Held,  that  several  causes  of  action  were  improperly  united.  Sec- 
ond Dist.,  Sp.  T.,  1857,  Voorhies  a.  Voorhies,  24  Barb.,  151. 
3.  A  complaint  in  a  creditor's  action,  seeking  to  set  aside  several  fraudu- 
lent conveyances  made  by  'the  debtor  at  various  times  and  to  various 
persons,  between  whom  there  appears  no  privity  or  concert  of  action, 
improperly  unites  several  causes  of  action.  Eeed  a.  Stryker,  Ante,  107. 

CAUSE  OF  ACTION  ;  COMPLAINT. 

JUDGMENT. 

1.  The  word  "judgment,"  as  used  in  sections  11,  245,  268,  and  348  of 
the  Code,  means  precisely  the  same  thing.     N.  Y.  Superior  Ct.,  Gen. 
T^  1857,  Lawrence  a.  The  Farmers'  Loan  <fe  Trust  Company,  15  How. 
Pr.  R.,  57.    And  see  The  Hollister  Bank  of  Buffalo  a.  Vail,  15  N.  Y. 
R.  (1  E.  P.  Smith),  593. 

2.  Where,  in  an  action  for  tort,  the  defendant  dies   after  verdict  for 
plaintiff,  a  final  judgment  may  be  entered  in  the  name  of  the  original 
parties  without  continuance  against  the  personal  representative.     (2 
Rev.  Stats.,  387,  §  4.)     And  it  seems,  that  where  such  defendant  dies 
after  issue  of  law  has  been  joined  in  the  action  and  argued,  but  be- 
fore its  decision,  subsequently,  upon  a  decision  being  rendered  wheth- 
er for  or  against  the  plaintiff,  judgment  may  be  entered  in  the  same 
way  as  of  the  time  of  the  argument.     (See  Ehle  a.  Moyer,  8  How. 
Pr.  R.,  244 ;  Diefendorf  a.  House,  9  /k,  243.)     Supreme  Ct.,  Third 
J)ist.,  Sp.  T^  1856,  Norton  a.  Wiswall,  14  How.  Pr.  R.,  42. 

3.  Subdivision  1  of  section  246  of  the  Code  amended  by  adding  at  the 
end  the  following  words  :  "  Where  the  defendant  shall  by  his  answer 
in  any  such  action  admit  the  plaintiff's   claim,  but  shall  set  up  a 
counter-claim,  amounting  to  less  than  the  plaintiff's  claim,  judgment 
may  be  had  by  the  plaintiff  for  the  excess  of  said  claim  over  the  said 
counter-claim,  in  like  manner  in  any  such  action,  upon  the  plaintiff's 
filing  with  the  clerk  of  the  court  a  statement  admitting  such  counter- 
claim, which  statement  shall  be  annexed  to  the  part  of  the  judgment- 
roll."     Laws  0/1858,  ch.  226,  §  7. 

4.  In  an  action  for  lands  brought  by  husband  and  wife,  where  the  hus- 
band is  entitled  to  the  whole   rents  and  profits  of  the  property,  if 
recovered,  during  their  joint  lives,  if  there  are  no  children,  and  dur- 
ing his  life,  if  there  are,  a  separate  judgment  in  favor  of  his  wife  and 
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against  himself,  cannot  be  given.     They  must  recover  jointly,  or  not  at 
all.     Gen.  T.,  1855,  Bartow  a.  Draper,  5  Duer,  130. 

5.  A  judgment  of  foreclosure  and  sale  is  not  inoperative  by  reason  of 
its  having  been  applied  for  and  obtained  in  a  county  different  from 
that  in  which  the  mortgaged  premises  are  situated.     Supreme  Ct., 
Second  Diet.,  Sp.  T.,  1857,  La  Farge  a.  Van  Wagenen,  14  flow.  Pr. 
R.,  54. 

6.  In  an  action  for  breach  of  promise  of  marriage,  the  summons  stated 
that  the  plaintiff  would  apply  to  the  court  for  relief.     The  defendant 
failed  to  answer,  and  the  plaintiff  entered  judgment  with  the  clerk, 
without  application  to  the  court,  for  the  amount  of  damages  claimed 
in  the  complaint. 

Held,  1.  That  the  summons  was  in  the  correct  form. 

2.  That  the  judgment  was  irregular,  in  that  it  was  not  entered  in 
the  manner  notified  to  the  defendant  by  the  summons. 

3.  That  the  ascertaining  of  damages  in  such  a  case  is  the  func- 
tion of  the  court,  and  cannot  be  done  by  the  clerk.     Supreme  Ct., 
Second  Dist.,  Sp.  T.,  18o7,McNeff  a.  Short,  14  How.  Pr.  R.,  463. 

7.  It  is  not  necessary  that  the  judgment-roll,  on  failure  to  answer  in  an 
action  on  a  note,  should  show  on  its  face  that  the  note  was  produced 
to  the  clerk,  and  that  he  assessed  the  amount  due.     The  American 
Exchange  Bank  a.  Smith,  Ante,  1. 

8.  That  a  conveyance  by  some  of  the  parties  of  their  interests  in  the 
premises  pending  the  proceedings  in  an  action  for  partition,  and  be- 
fore judgment,  to  the  person  who  afterwards  becomes  the  purchaser 
at  the  sale,  was  not  noted  in  the  judgment-roll,  is  not  an  irregularity 
to  which  such  a  purchaser  can  object.     Noble  a.  Cromwell,  Ante,  59. 

9.  The  judgment-roll  upon  a  trial  by  the  court  contained  the  pleadings, 
and  a  document  somewhat  like  a  decree  in  chancery,  but  which  did 
not  purport  to  have  been  signed  or  allowed  by  the  judge  or  any  one 
else.     The  clerk,  in  entering  judgment,  recited  the  fact  that  "  the  de- 
cision or  decree  of  the  judge  has  been  filed." 

Held,  that  the  judgment  was  irregular.  The  decision,  required  to 
be  "given  in  writing  and  filed  with  the  clerk,"  is  a  very  different 
thing  from  the  opinion  which  the  judge  may  think  it  proper  to  write. 
Whether  there  be  an  opinion  or  not,  there  must,  in  every  case  of 
a  trial  by  court,  be  a  decision,  made  by  the  judge.  This  can  only  ap- 
pear by  his  signature  or  allocatur.  In  legal  effect,  the  decision  of  the 
judge  is  like  the  report  of  a  referee.  In  the  one  case,  judgment  is  to 
be  entered  upon  the  "  decision ;"  in  the  other,  upon  the  report.  (2 
Seld.,  356.)  Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1856,  Thomas  a.  Tan- 
ner, 14  How.  Pr.R.,  426. 
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10.  In  such  case  the  defendant  having,  by  lapse  of  time,  lost  his  right 
to  appeal,  the  judgment  should  not  be  amended,  but  set  aside,  leav- 
ing the  plaintiff  to  enter  a  new  judgment  correctly.     Ib. 

11.  Every  judgment-roll   should  contain  the  evidence  within  itself  that 
the  court  had  authority  to  render  judgment,  and  that  a  judgment  has, 
in  fact,  been  rendered  by  the  court.     If  it  be  a  judgment  on  default, 
the  roll  must  contain  evidence  that  the  summons  was  served,  and  that 
no  answer  had  been  received  ;  thus  showing  jurisdiction  over  the  de- 
fendant, and  that  he  had  waived  his  right  to  defend.     If  the  defendant 
has  appeared,  and  joined  issue,  it  must  appear  how  that  issue  has  been 
disposed  of.     When  an  issue  of  fact  has  been  tried  by  a  jury,  a  copy 
of  the  verdict  (Code,  §  264)  must  be  inserted  :  if  the  trial  is  by  a 
referee,  his  report  must  appear.     If  by  the  court,  without  a  jury,  a 
decision  in  writing  is  a  necessary  part  of  the  record.     And  any  other 
papers  which  materially  affect  the  judgment  should  also  appear.     Ib. 

12.  A  judgment  should  not  be  set  aside  for  error  in  adjustment  of  costs. 
The  court  will  order  a  readjustment,  and  direct  the  amount,  if  less 
than  at  the  first  adjustment,  to  be  deducted  from  the  judgment  or  from 
the  execution,  if  any  have  been  issued.     Supreme  Ct.,  fourth  Dist., 
Sp.  T^  1857,  Toll  a.  Thomas,  15  How.  Pr.  R.,  315. 

13.  In  a  confession  of  judgment,  it  was  stated  that  "this  confession  is 

for  a  debt  justly  to  grow  due  to  ,  and  the  following  is  a 

statement,  <fec.;"  and  then  followed  a  sufficient  statement,  showing  a  con- 
tingent liability  of  the  defendant  to  plaintiff. 

Held,  that  the  former  clause  which  described  a  debt  "  to  grow  due 

to "  might  be  disregarded,  and  that  the  judgment  was  not 

irregular.     Supreme  Ct.,  Seventh  Dist.,  Gen.  T.,  1857,  Healy  a.  Pres- 
ton, 14  How.  Pr.  R.,  26. 

14.  A  statement  may  be  aided,  as  to  the  details  of  accounts,  by  reference 
to  a  schedule  annexed  and  referred  to ;  and  if,  in  a  confession  for  an 
indebtedness  for  several  bills  of  goods  purchased  at  various  times,  the 
several  amounts  and  dates  of  the  purchases,  and  of  payments  on  ac- 
count, be  made  to  appear,  it  cannot  be  necessary  to  go  further,  and 
state  in  detail  the  articles  or  kinds  of  merchandise  purchased.     (See 
Delaware  a.  Ensign,  21  Barb.,  85;  Schoolcraft  a.  Thompson,  9  How. 
Pr.  R.,  61 ;  Purdy  a.  Upton,  10  Ib.,  494 ;  Hoppock  a.  Donaldson,  12 
Ib.,  141 ;  Post  a.  Coleman,  9  Ib.,  64.)     Supreme  Ct.,  Third  Dist.,  Sp. 
T.,  1857,  Mott  a.  Davis,  15  How.  Pr.  R.,  67. 

15.  A  part  of  the  indebtedness  for  which  a  judgment  was  confessed  was 
stated  as  follows:  "The  sum  of  $230  is  for  grain  purchased  of  the 
said  plaintiff,  W.  M.  H.,  by  the  said  0.  P.  (the  defendant),  on  or  about 
the  first  day  of  April,  1856." 
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Held,  sufficient.  It  was  not  necessary  to  state  the  kind  and  quality 
of  the  grain.  (Schoolcraft  a.  Thompson,  9  How.  Pr.  R.,  61.)  Su- 
preme Ct.,  Seventh  Dist.,  Gen.  T.,  1857,  Healy  a.  Preston,  14  How. 
Pr.  R.,  20. 

16.  A  statement  that  "a  promissory  note  made  by  me,  bearing  date  the 
22d  day  of  August,  1851,  was  given  by  me  to  said  plaintiffs,  on  settle- 
ment of   account  between  them  and  me,  on  the  22d  day  of  that 
month  ;  whereon,  for  value  received,  I  promise  to  pay  to  the  order  of 
said  plaintiffs  said  sum  of,"  &c.,  is  insufficient.     Something  should  be 
stated  as  to  the  nature  of  the  account,  and  the  time  when  it  accrued. 
Dunham  a.  Waterman,  Ante,  357. 

17.  A  statement  stated  that  the  judgment  was  to  indemnify  the  plaintiff 
against  all  liabilities  on  a  note  made  by  the  defendant,  and  indorsed 
by  the  plaintiff  for  the  defendant's  benefit,  naming  the  amount  of  the 
note,  its   date,  time   of  payment,  and   the   bank  at  which  it  was 
payable. 

Held,  sufficient.  In  the  absence  of  any  thing  showing  that  there 
was  any  other  party  to  the  note,  the  fair  inference  was  that  the  note 
was  made  payable  to  the  plaintiff  who  indorsed  it.  Supreme  Ct., 
Seventh  Dist.,  Gen.  T.,  1857,  Healy  a.  Preston,  14  How.  Pr.  R.,  20. 

18.  A  confession  of  judgment  in  favor  of  a  bank  was  stated  to  be  for  a 
debt  justly  and  legally  due  to  the  plaintiffs,  arising  upon  the  follow- 
ing facts :  "  A  note  for  $400,  and  interest  and  protest  fees,  dated 
on  March    14th,  1855,  discounted  by  said   bank,  and   now  owned 
by  them."     Other  notes  were  described  in  a  similar  manner,  and  the 
aggregate  amount  exceeded  the   amount   for  which  judgment  was 
confessed. 

Held,  insufficient.  It  should  have  been  shown  how  the  defendant 
was  liable  on  the  notes.  Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1857,  The 
Bank  of  Kinderhook  a.  Jenison,  15  How.  Pr.  JR.,  41. 

19.  The  cases  of  Stebbins  a.  The  East  Society  of  the  M.  E.  Church  of 
Rochester  (12  How.  Pr.  R.,  410),  and  Hoppock  a.  Donaldson   (12 
Ib.,  141),  and  Gaudal  a.  Finn  (13  Ib.,  418),  disapproved  as  construing 
the  statute  in  such  a  way  as  to  have  the  effect  to  prevent  its  practical 
use  as  a  safe  and  convenient  way  of  entering  judgment  by  consent. 
Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1857,  Mott  a.  Davis,  15  How.  Pr.  R., 
67  ;  Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1857,  The  Bank  of  Kinder- 
hook  a.  Jenison,  15  Ib.,  41. 

20.  A  judgment  by  confession,  which  is  good  as  against  the  debtor, 
cannot  be  set  aside  on  motion  of  his  assignee  for  the  benefit  of  credi- 
tors, although  it  is  fraudulent  as  against  creditors.     It  is  only  a  judg- 
ment creditor,  or  one  claiming  under  him,  that  is  entitled  to  have 
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an  illegal  or  fraudulent  judgment  set  aside.  A  creditor  at  large  can- 
not be  heard.  (See  Wintringham  a.  Wintringham,  20  Johns.,  296.) 
The  assignee,  as  assignee,  represents  the  debtor,  and  as  trustee  he  rep- 
resents the  creditors  at  large.  Neither  debtor  nor  creditor  at  large 
can  question  the  validity  of  the  judgment ;  hence,  the  assignee  cannot 
be  heard.  (See  Searing  a.  Brinkerhoff,  5  Johns.  Ch.  JR.,  329  ;  Griffin 
a.  Mitchell,  2  Cow.,  548.)  Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1857, 
Beekman  a.  Kirk,  15  Ib.,  228. 

21.  An  insufficiency  in  the  statement  is   not  a  mere  irregularity  for 
which  the  only  remedy  is  by  motion  to  set  aside  the  judgment ;   a 
subsequent  judgment  creditor  may  institute  a  creditor's  action  to  have 
such  a  judgment  set  aside.     Dunham  a.  Waterman,  Ante,  357. 

22.  A  judgment  by  confession  by  a  husband  and  wife,  founded  on  prom- 
issory notes  executed  by  the  wife,  is  void  as  against  them,  and  may 
be  set  aside  on  their  motion.     Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1855, 
Wotkins  a.  Abrahams,  14  How.  Pr.  R.,  191. 

APPEAL,  1,  2,  3,  14,  28,  37  ;  COSTS,  48;  MECHANIC'S  LIEN,  16,  18,  19  ; 
MOTION,  15,  53;  PARTITION,  3  ;  RECEIVER,  10;  REFERENCE,  6. 

JUDICIAL  SALE. 

1.  A  sale  under  judgment  of  foreclosure  is  not  to  be  set  aside  as  irregular 
because  the  notice  of  the  sale  was  first  published  before  the  actual 
entry  and  service  of  an  order,  dissolving  an  order  by  which  proceed- 
ings had  been  stayed.     Supreme  Ct.,  Second  Dist.,  Sp.  T.,  1857,  La 
Farge  a.  Van  Wagenen,  14  How.  Pr.  R.,  54. 

2.  Nor  because  the  auctioneer's  fees  and  the  deposit  of  ten  per  cent,  were 
not  paid,  where  it  appears  that  the  premises  were  bought  in  for  the 
plaintiff.     Ib. 

3.  By  the  act  of  1850,  "for  the  protection  of  purchasers  of  real  estate 
upon  sales  by  orders  of  surrogates,"  the  burden  of  proof  now  lies  upon 
the  party  claiming  in  opposition  to  such  a  sale,  whether  it  was  made 
before  or  since  the  Revised  Statutes,  to  show  a  defect  in  the  proceed- 
ings— e.  g.,  omission  to  appoint  a  guardian.     Eighth  Dist.,  Gen.  Tn 
1857,  Chandler  a.  Northrop,  24  Barb.,  129. 

ADJOURNMENT;  MECHANIC'S  LIEN,  18,  19;  PARTITION,  7,  8,  9,  10. 

JURISDICTION. 

1.  The  Supreme  Court  of  this  State  have  jurisdiction  of  an  action  for  a 
fraudulent  conspiracy,  formed  by  the  defendants  in  another  State,  to 
divest  the  plaintiff  of  his  title  to  lands  in  that  State,  when  the  relief 


520  ABBOTTS'  PRACTICE  DIGEST. 


sought  is  damages  for  the  wrong,  and  an  accounting  and  payment  of 
rents  and  profits.     Mussina  a.  Belden,  Ante,  165. 

2.  The  surrogate  has  jurisdiction,  on  the  application  of  a  creditor  for  an 
account,  and  for  payment  of  his  demand,  to  try  the  claim,  although 
disputed ;  and  this  authority  extends  to  equitable  as  well  as  legal  debts. 
N.  Y.  Surr.  Ct^  Babcock  a.  Lillis,  4  Bradf.,  218.     To  the  contrary 
effect  is  Disosway  a.  The  Bank  of  Washington,  24  Barb.,  60. 

3.  When  a  statute  prescribes  the  mode  of  acquiring  jurisdiction,  the  mode 
pointed  out  must  be  complied  with,  or  the  decision  will  be  a  nullity. 
The  People  on  rel.  Gambling  a.  The  Board  of  Police,  Ante,  162  ;  Case 
of  The  Empire  City  Bank,  Ante,  385. 

ATTACHMENT,  5 ;  JUSTICE'S  COURT,  tit.  Jurisdiction  ;  PARTITION,  5. 

JURORS. 

1.  A  juror  arrived  at  the  court-house  after  the  panel  had  been  called 
and  sworn  for  the  term,  and  consequently  sat  as  a  juror  without  having 
been  sworn  at  all,  and  without  objection  on  the  part  of  the  defend- 
ants. 

Held,  that  the  defendants  not  having  shown  themselves  to  be  pre- 
judiced by  the  irregularity,  they  could  not  take  advantage  of  it  to 
have  the  verdict  against  them  set  aside.  Supreme  Ct.,  Third  Dist., 
Sp.  T.,  1857,  Hardenburgh  a.  Crary,  15  How.  Pr.  R.,  307. 

2.  Any  mere  informality  or  mistake  of  an  officer  in  drawing  a  jury,  or 
any  irregularity  or  misconduct  in  the  jurors  themselves,  will  not  be  a 
sufficient  ground  for  setting  aside  a  verdict,  either  in  a  civil  or  criminal 
case,  where  the  court  are  satisfied  that  the  party  complaining  has  not 
or  could  not  have  sustained  any  injury  from  it.     Ib. 

3.  Act  in  relation  to  jurors,  and  a  commissioner  of  jurors,  in  Kings 
county.     Laws  of  1858,  517,  ch.  322. 

JUSTICE'S  COURT. 
CONTEMPT,  8,  9 ;  COSTS,  47,  49-53. 

/.  Jurisdiction. 

1.  The  district  courts  of  the  city  of  New  York  have  no  jurisdiction  in 
actions  against  the  city  ;  nor  has  the  Marine  Court  when  the  amount 
claimed  exceeds  $200.     Laws  of  1858,  569,  ch.  334,  §§  1  and  2. 

2.  Security,  on  appeal  by  the  city  corporation  from  judgments  in  such, 
actions,  is  not  required.     A  full  return  in  such  appeals  must  be  made 
without  payment  of  fees,  and  may  be  enforced  by  attachment.    Ib.,  §  3. 

3.  Service  of  summons  and  complaint  in  such  actions  in  that  court  is  to 
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be  made  by  service  on  the  mayor  or  acting  mayor  personally,  and  also 
on  the  counsel  to  the  corporation  at  his  office,  by  leaving  the  same 
with  him,  or  with  a  person  having  charge  of  his  office  during  his  ab- 
sence. Ib.,  §  4. 

4.  What  is  a  question  of  title.      Roulston  a.  Clark,  3  E.  D.  Smith's 
C.  P.  R.,  368. 

5.  A  justice  has  not,  by  statute,  jurisdiction,  by  long  summons,  over  all 
persons  residing  in  his  county,  but  only  over  those  who,  residing  in 
the  county,  also  reside  in  his  own  town,  or  in  a  town  adjoining,  or 
where  the  plaintiff  resides  in  the  same  town  with  the  justice,  or  in  an 
adjoining  one.     Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1857,  Cooper  a. 
Ball,  14  How.  Pr.  R^  295. 

//.  Summons  and  Service. 

1.  A  railroad  company  are  not  to  be  deemed  non-xesidents  of  a  county 
through  which  their  road  passes,  so  as  to  be  liable  to  be  sued  by  short 
summons  in  a  court  of  a  justice  of  the  peace  of  a  town  of  such  county. 
They  are  entitled  to  a  long  summons.     (11  Barb.,  621 ;  15  Ib.,  650.) 
Supreme  Ct.,  Second  Dist.,  Gen.  T.,  1857,  Belden  a.  The  New  York 
and  Harlem  R.  R.  Co.,  15  How.  Pr.  R.,  17. 

2.  Their  objection  to  short  summons  is  not  waived,  by.  appearing  and 
pleading  after  the  objection  has  been  overruled.      (17    Wend.,    87; 
6  Hill,  314;  4  Den,,  71 ;  4  Barb.,  541 ;  9  Ib.,  64  ;  11  Ib.,  309.)    Ib. 

3.  A  summons  requiring  the  defendant  "  to  answer  to  the  complaint  of 
the  plaintiff  for  professional  services"  is  good.     It  shows  a  cause  of 
action  of  which  the  court  have  jurisdiction.     Gen.  T^  1854,  Bissell  a. 
Dean,  3  E.  D.  Smith's  C.  P.  R^  172. 

4.  Summons  against  a  railroad  company  was  served  on  a  freight  agent, 
and  the  constable's  return  stated  that  no  officer  of  the  corporation  re- 
sided in  the  county.     The  defendants  appeared,  and  after  the  filing 
of  the  complaint  and  an  adjournment  had,  they  appeared  again  upon 
the  adjourned  day,  and  took  the  objection  that  one  of  the  directors  of 
the  defendants  resided  in  the  county,  and  made  proof  of  that  fact,  and 
moved  to  dismiss  the  action. 

Held,  that  the  motion  should  have  been  granted.  Such  return  is 
not  conclusive  as  to  the  question  whether  the  person  served  was  one  on 
whom  service  was  authorized  to  be  made  ;  and  the  justice  acquired  no 
jurisdiction  of  the  action.  Second  Dist.,  Gen.  T.,  1857,  Wheeler  a. 
The  N.  Y.  and  Harlem  R.  R.  Co.,  24  Barb.,  414. 

5.  In  no  case  is  a  defendant  required  to  demur  (in  an  action  in  the  N. 
Y.  Marine  Court),  because  the  plaintiffs  have  joined  too  many  as  plain- 
tiffs.    Whenever  the  error  appears,  the  defendant  may  take  advantage 
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of  it.  If  no  cause  of  action  is  made  out  in  behalf  of  all  the  plaintiffs, 
the  defendants  can  take  advantage  of  it  on  the  trial ;  and  if  the  action 
could  not  be  maintained  by  the  plaintiffs  jointly,  then  no  cause  of  ac- 
tion by  them  together  is  made  out.  Gen.  T.,  1854,  Giraud  a.  Beach, 
3  E.  D.  Smith's  C.  P.  R.,  337. 

6.  A  constable,  to  whom  a  summons  had  been  delivered  for  service, 
brought  it  to  the  justice,  and  stated  to  him  that  he  had  personally 
served  it  on  the  defendant,  and  requested  the  justice  to  write  his  re- 
turn thereon;  and  the  justice  thereupon  wrote  upon  it,  in  his  pres- 
ence, "Returned,  personally  served,  November  14,   1855,  by  B.  W., 
Const. ;  fees  75  cts."     No  name  was  signed. 

Held,  insufficient  to  give  jurisdiction;  "and  that  a  judgment  founded 
thereon  was  void,  and  furnished  no  justification  for  an  arrest  upon  an 
execution  issued  on  it.  The  verbal  statement  of  the  constable  was  no 
evidence  on  which  the  justice  could  act ;  and  the  indorsement  of  such 
statement  upon  the  summons  by  the  justice,  added  nothing  to  its 
force.  The  statute  (2  Rev.  Stats.,  226,  §  16)  requires  the  constable's 
signature,  and  he  cannot  employ  an  agent.  Sixth  Dist.,  Gen.  T.t 
1857,  Reno  a.  Finder,  24  Barb.,  423. 

7.  Whether,  in  the  Marine  Court,  the  summons  might  be  served  by  a 
person  under  the  age  of  twenty-one  years,  deputed  for  that  purpose, — 
Query  ?     Miln  a.  Russell,  3  E.  D.  Smith's  C.  P.  R.,  303. 

Tit.  Jurisdiction,  3. 

///.  Authority  of  Attorney. 

1.  An  attorney,  upon  evidence  of  his  authority  being  demanded,  testified 
that  he  received  such  authority  from  the  plaintiff's  brother,  and  that 
the  latter  had  exhibited  to  him  written  authority  from  the  plaintiff 
himself  to  collect  the  claim. 

Held,  that  although  this  testimony  was  inadmissible  without  pro- 
ducing the  writing,  and  without  proving  its  execution  by  the  plain- 
tiff (14  Johns.,  269),  yet  that,  having  been  introduced  without  objec- 
tion on  the  part  of  the  defendant  at  the  trial,  it  was  sufficient. 
Gen.  T.,  1854,  Hirschfield  a.  Landman,  3  E.  D.  Smith's  C.  P.  R., 
208. 

2.  It  seems,  that  the  authority  of  attorney  or  agent  must  be  demanded, 
if  at  all,  at  the  time  of  appearance.     Treadwell  a.  Bruder,  3  E.  D. 
Smith's  C.  P.  R.,  596. 

IV.  Pleadings. 

1.  In  a  justice's  court,  the  plaintiff  may  state  one  cause  of  action  in 
several  different  counts  or  statements,  and  may  recover  according  to 
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his  proofs.     Gen.  T.,  1854,  Wentworth  a.  Buhler,  3  E.  D.  Smith's 
C.  P.  £.,  305. 

2.  Whether  supplemental  pleadings  can  be  filed  in  an  action  in  a  jus- 
tice's court, —  Query  ?     Russell  a.  Ruckman,  3  E.  D.  Smith's  C.  P. 
E.,  419. 

3.  At  the  time  of  answering,  the  defendant  shall  deliver  to  the  justice  a 
written  undertaking,  executed  by  at  least  one  sufficient  surety  and 
approved  by  the  justice,  to  the  effect,  that  if  the  plaintiff  shall  within 
twenty  days  thereafter  deposit  with  the  justice  a  summons  and  com- 
plaint in  an  action  in  the  Supreme  Court  for  the  same  cause,  the  de- 
fendant will,  within  twenty  days  after  such  deposit,  give  an  admission 
in  writing  of  the  service  -thereof.     Paragraph  1  of  section  56  of  the 
Code  as  amended.     Laws  of  1858,  ch.  226,  §  2. 

4.  Sections  57,  60,  61,  and  62  of  the  Code  amended  by  substituting 
"  Supreme  Court"  for  "  County  Court."    Ib.,  §  3. 

V.  Amendment. 

1.  The  Marine  Court  of  the  city  of  New  York,  and  Justices'  Courts, 
have  power,  in  actions  where  the  defendant  appears,  to  allow  the  plain- 
tiff to  amend  his  summons  on  the  return-day,  changing  the  character 
of  the  action  from  one  on  contract  to  one  for  a  tort.     Cooper  a.  Kin- 
ney,  Ante,  080. 

2.  The  New  York  Marine  Court  may  amend  process  by  striking  out  the 
name  of  a  party.     (2  Rev.  Stats.,  519,  Brown  a.  Babcock,  1  Code  R., 
66  ;  Bruce  a.  Benson,  10  Wend.,  213  ;  Martin  a.  Lake,  3  Hill,  475.) 
Gen.  T.,  1854,  Agreda  a.  Faulberg,  3  E.  D.  Smith's  C.  P.  R.,  178. 

3.  Whether  a  new  party  can  be  added, —  Query  ?    (see  8  Cow.,  122.)    Ib. 

4.  It  has  no  power  to  amend  by  striking  out  on  the  trial  the  name  of 
one  of  the  defendants,  on  motion  of  the  defendants,  and  against  the 
consent  of  the  plaintiff.     Gen.  T.,  1854,  Montfort  a.  Hughes.     3  Ib., 
591. 

5.  It  seems,  that  under  section  68  of  the  Code — which  provides  that  a 
judgment  of  a  justice's  court  or  of  the  Marine  Court,  a  transcript 
whereof  is  docketed  in  the  county  clerk's  office,  shall  be  deemed  a 
judgment  of  the  Court  of  Common  Pleas — it  is  not  necessary  to  amend 
a  judgment  of  affirmance  of  a  judgment  so  docketed,  which  judg- 
ment of  affirmance  was  erroneously  entered  for  costs  of  appeal  only, 
in  order  that  the  court  may  order  a  set-off  between  those  judgments 
and  another.     Bagley  a.  Brown,  3  Ib.,  66. 

VI.  Default. 
1.  It  seems,  that  after  defendant's  default,  and  the  plaintiff  has  com- 
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menced  to  prove  his  case,  the  New  York  Marine  Court  have  not  power 
to  relieve  the  defendant,  by  allowing  him  to  appear  and  join  issue. 
Montfort  a.  Hughes,  3  76.,  591. 

2.  A  defendant  in  a  justice's  court,  who  has  once  appeared,  cannot  ap- 
ply to  the  Court  of  Common  Pleas  to  relieve  him  from  a  default  sub- 
sequently suffered.  Gen.  T.,  1854,  Williams  a.  McAuley,  3  76.,  C. 
P.  R.,  120. 

.  That  the  plaintiff  had  paid  a  part  of  the  debt,  and  supposed  the  ac- 
tion to  be  for  the  balance,  which  he  did  not  wish  to  contest,  is  an 
excuse  for  opening  judgment  which  was  rendered  on  his  default,  for 
the  original  debt  without  deducting  the  payment.  And  it  is  no  an- 
swer to  the  application  to  open  such  default,  that  the  plaintiff  had 
further  claims  against  the  defendant,  which  were  not,  in  fact,  the 
ground  of  the  recovery.  Gen.  T.,  1854,  Bissell  a.  Dean,  3  76.,  172. 

4.  The  mere  allegation  of  other  engagements  of  the  defendant,  or  of  his 
counsel  elsewhere,  is  not  a  sufficient  excuse.     Gen.  T.,  1854,  Mulhern 
a.  Hyde,  3  76.,  177. 

5.  Nor  is  the  mere  fact  that  defendant  forgot  the  time  of  trial.     Gen.  T., 
1854,  Beebe  a.  Roberts,  3  76.,  194.     But  see  2  76.,  128. 

6.  Nor  is  it  a  sufficient  excuse,  that  the  defendant's  failure  to  appear  was 
caused  by  his  reliance  upon  the  promise  of  the  assignor  of  the  plain- 
tiff —  with  whom,  after   receiving  notice  of  the  assignment,  he  was 
negotiating  for  a  settlement  —  to  stop  the  proceedings  in  the  suit  ;  there 
being  nothing  to  show  that  the  plaintiff  had  any  agency  in  deceiving 
the  defendant.     Gen.  T.,  1854,  Travis  a.  Bassett,  3  76.,  17  1. 

7.  Application  in  such  case  should  be  made  to  the  court  below.     76. 

8.  That  by  such  default  the  defendant  lost  opportunity  to  set-off  a  claim 
against  the  plaintiff  's  assignor,  is  not  "  manifest  injustice  done."     76. 

9.  In  order  to  show  "  manifest  injustice,"  the  defendant's  affidavit  —  if  con- 
tradicted by  the  affidavit  of  the  plaintiff,  and  especially  if  the  latter 
be  corroborated  —  must  be  sustained  by  one  or  more  witnesses.     Gen. 
T.,  1854,  Gardner  a.  Wight,  3  76.,  334. 

F77.  Adjournment. 

1.  In  an  action  in  a  district  court,  issue  having  been  joined  and  the  cause 
adjourned  for  trial,  the  defendant  is  not  entitled  on  the  adjourned  day 
to  a  further  adjournment  as  a  matter  of  right,  on  the  ground  that  his 
counsel  is  engaged  in  the  trial  of  another  cause  in  another  court. 
Ranney  a.  Gwynne,  3  76.,  59. 

2.  Where  the  return,  on  appeal  from  a  judgment  of  the  Marine  Court, 
shows  that  the  trial  of  the  cause,  after  it  was  commenced,  was  ad- 
journed for  nine  days,  but  it  did  not  appear  by  whom  the  adjourn- 
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ment  was  ordered,  nor  that  either  party  was  present  or  consenting  to 
the  adjournment,  the  judgment  should  be  reversed.  Gen.  T.,  1854, 
Wight  a.  McClave,  3  Ib.,  316. 

3.  What  adjournment  may  be  ordered  by  the  clerk  of  the  Marine  Court 
in  the  absence  of  the  parties.     Ib. 

VIII.  Trial. 

1.  The  plaintiff  must  prove  his  case,  whether  the  defendant  appears  or 
not.     Gen.  T.,  1854,  Jones  a.  Pridham,  3  Ib.,  155. 

2.  But  where  the  defendant  fails  to  appear,  he  cannot  call  on  the  ap- 
pellate   court  to  be  astute  to  find  grounds  for  reversal ;   especially 
when  he  does  not  excuse  his  default,  nor  show  that  any  injustice  has 
been  done,  nor  seek  a  new  trial  on  that  ground.     Ib. 

3.  On  an  appeal  from  the  judgment  of  a  justice  of  the  Marine  Court, 
against  the  defendants  H.  Lyon  and  Isaac  Bush,  it  appeared  that  the 
summons  was  issued  against  Lyon  and  John  Doe,  and  served  upon 
John  Doe  by  copy ;  that  the  defendants  did  not  appear,  but  the  parties 
by  their  attorneys  submitted  a  statement  of  facts,  on  which,  without 
testimony,  the  case  was  decided ;  and  that,  lastly,  all  the  papers  in  the 
cause  had  been  taken  from  the  files  of  the  court  without  the  knowl- 
edge of  the  justice. 

Held,  that  the  judgment  must  be  reversed.     Heidenheimer  a.  Lyon, 
3  Ib.,  54. 

4.  Whether  the  plaintiff  should  be  permitted  to  call  further  witnesses, 
after  the  defendant  has  rested,  to  give  merely  cumulative  testimony  to 
the  facts  alleged  in  the  complaint,  is  within  the  discretion  of  the  court ; 
and  the  exercise  of  that  discretion,  unless  in  a  case  of  very  palpable 
and  gross  injustice,  is  not  ground  for  reversal.     Gen.  T.,  1854,  Silver- 
man  a.  Foreman,  3  Ib.,  322. 

5.  Rebutting  evidence,  in  such  a  case,  means  evidence  in  denial  of  some 
affirmative  case  or  fact  which  the  defendant  has  endeavored  to  prove. 
Ib. 

6.  In  an  action  in  a  justice's  court,  the  notice  of  intended  examination 
under  section  399  of  the  Code  is  in  time,  if  it  is  served  within  the 
required  number  of  days  before  the  day  on  which  the  trial  actually 
takes  place,  without  reference  to  the  time  of  the  return  of  the  process. 
Totten  a.  Monnell,  Ante,  288.  • 

7.  Of  the  course  of  proceeding,  in  an  action  in  the  N.  Y.  Marine  Court, 
where  the  defendant  is  proceeded  against  by  warrant,  and  the  action 
cannot  be  immediately  tried.     Agreda  a.  Faulberg,  3  E.  £>.  Smith's 
C.P.R.,  178. 
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IX.  Decision. 

1.  A  judgment  of  the  N.  Y.  Marine  Court,  rendered  after  the  lapse  of 
four  days  from  the  final  submission  of  the  cause,  is  without  jurisdic- 
tion.    Gen.  T.,  1854,  Kane  o.  Dulex,  3  76.,  127. 

2.  Where  the  return  did  not  state  the  date  of  the  submission  of  the 
cause,  but  stated  that  judgment  was  rendered  on  the  19th,  and  the 
notice  of  appeal  stated  that  the  cause  was  submitted  on  the  15th,  it 
was  held  unnecessary  to  require  a  further  return ;  and  the  appellant's 
objection,  that  the  judgment  was  not  rendered  within  four  days,  was 
disregarded.     Gen.  T.,  1854,  Wentworth  a.  Buhler,  3  /&.,  305. 

X.  Return. 

1.  The  return  of  a  justice  of  the  Marine  or  District  Court  should  set 
forth  when  the  summons  or  process  was  returnable,  the  day  issue  was 
joined,  the  adjournments,  if  any,  the  date  of  the  trial,  and  the  day 
whereon  judgment  was  rendered.     But  where  it  only  appeared  by  the 
return  that  the  plaintiff  rested,  that  no  evidence  was  introduced  by  the 
defendant,  whereupon,  on  the  1st  day  of  September,  judgment  was 
rendered  for  the  defendant,  the  judgment  was  presumed  to  be  not  a 
nonsuit,  but  a  judgment  rendered  after  submission  of  the  cause  to  the 

.     justice.     Gen.  T.,  1854,  Peters  a.  Diossy,  3  76.,  115. 

2.  Of  the  appropriate  occasion  for,  and  the  effect  of,  a  nonsuit  in  a  jus- 
tice's court.    Ib.     And  see  Kane  a.  Dulex,  3  Ib.,  127. 

3.  Where  the  return,  on  appeal  from  a  justice's  judgment,  did  not  dis- 
close facts  upon  which  the  court  could  say  how  much,  if  any  thing,  the 
plaintiff  was  entitled  to  recover,  the  judgment  must  be  reversed.     Gen. 
T.,  1854,  Fox  a.  Decker,  3  76.,  150. 

4.  Such  reversal,  however,  is  not  to  be  deemed  tantamount  to  a  judg- 
ment for  the  defendant,  but  the  plaintiff  may  be  left  to  prosecute  fur- 
ther, if  so  advised.     Ib. 

5.  If  the  return  is  incomplete,  the  only  remedy  is  to  apply  for  a  further 
return.     An  affidavit  can  be  received  on  an  appeal  only,  1st,  where  an 
error  in  fact  in  the  proceedings,  not  affecting  the  merits  and  not  within 
the  knowledge  of  the  justice,  has  been  committed ;  and,  2d,  where  the 
defendant  failed  to  appear,  and  seeks  to  excuse  his  default.     Gen.  T., 
1854,  Beebe  a.  Roberts,  3  Ib.,  195. 

6.  In  all  other  cases,  the  court  can  only  be  governed  by  the  return.    7J., 
Trust  a.  Delaplaine,  3  76.,  219. 

XI.  Appeal. 

1.  "The  notice  of  appeal  must,  within  the  same  time,  be  served  on 
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the  justice  personally,  if  living  and  within  the  county,  or  on  his  clerk, 
if  there  be  one,  and  on  the  respondent  personally,  or  by  leaving  it  at 
his  residence,  with  some  person  of  suitable  age  and  discretion ;  or, 
in  case  the  respondent  is  not  a  resident  of  such  county,  or  cannot, 
after  due  diligence,  be  found  therein,  in  the  same  manner  on  the  at- 
torney or  agent,  if  any,  who  is  a  resident  of  such  county,  who  ap- 
peared for  the  respondent  on  the  trial.  And  if  neither  the  respondent, 
nor  such  agent  or  attorney,  can  be  found  in  the  county,  the  notice 
may  be  served  on  the  respondent  by  leaving  it  with  the  clerk  of  the 
appellate  court,  and  the  appellant  must,  at  the  time  of  the  service  of 
appeal  on  the  justice,  or  on  his  clerk,  as  herein  provided  (except  in 
cases  of  appeals  from  the  district  courts  in  the  city  of  New  York, 
and  the  general  term  of  the  Marine  Court  of  the  city  of  New  York), 
pay  to  such  justice  or  clerk  the  costs  of  the  action,  included  in  the 
judgment,  together  with  two  dollars,  costs  of  the  return,  which  shall 
be  included  in  the  judgment  for  costs  on  reversal.  In  all  cases  of 
appeal  from  the  general  term  of  the  Marine  Court  of  the  city  of  New 
York,  and  from  the  district  courts  in  the  city  of  New  York,  to  the 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York,  the 
appellant  shall,  at  the  time  of  the  service  of  the  notice  of  appeal,  pay 
to  the  clerk  of  the  Marine  Court,  or  to  the  justice  or  clerk  of  the  Dis- 
trict Court,  two  dollars,  as  costs  of  the  return  to  such  Court  of  Com- 
mon Pleas, — which  costs,  so  paid,  shall  be  included  in  the  judgment  for 
costs,  in  case  the  judgment  of  the  court  below  shall  be  reversed  ;  and 
the  appellant  shall  also  execute,  on  the  appeal,  a  written  undertaking 
on  his  part,  with  one  or  more  sufficient  sureties,  to  the  effect  that  the 
appellant  will  pay  all  costs,  disbursements,  and  extra  costs  awarded 
against  him  in  the  court  below,  if  such  judgment  shall  be  affirmed  by 
the  appellate  court,  on  such  appeal,  together  with  all  costs  and  dam- 
ages which  may  be  awarded  against  him  thereon  ;  such  sureties  to 
justify  in  double  the  amount  specified  in  the  undertaking ;  such  under- 
taking and  the  sufficiency  of  the  sureties  to  be  approved  by  the  jus- 
tice of  the  court  below,  or  one  of  the  judges  of  the  Court  of  Common 
Pleas :  or  the  appellant  may  deposit,  with  the  clerk  of  the  Court  of 
Common  Pleas,  the  costs,  disbursements,  and  extra  costs  included  in 
the  judgment  in  the  court  below,  and  the  sum  of  fifteen  dollars,  to 
meet  any  costs  that  may  be  awarded  against  him  in  such  appeal ;  and 
such  appeal  from  the  general  term  of  the  Marine  Court  and  the  Dis- 
trict Court  shall  be  ineffectual,  unless,  within  the  time  specified  for 
bringing  the  appeal,  the  appellant  execute  such  undertaking  or  make 
such  deposit, — the  undertaking,  when  executed  and  approved,  to  be 
filed  with  the  clerk  of  the  Court  of  Common  Pleas.  The  amount  so 
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deposited  shall  be  repaid  by  said  clerk  to  the  appellant,  if  he  succeed 
on  the  appeal ;  and  in  case  the  judgment  be  affirmed,  the  said  clerk 
shall,  after  execution  is  issued,  pay  over  the  amount  so  deposited  to 
the  respondent,  which  shall  be  credited  on  the  execution  issued  on 
the  judgment  of  affirmance,  to  the  extent  thereof,  and  the  balance,  if 
any,  on  the  execution  issued  on  the  judgment  appealed  from."  Sec- 
tion 354  of  the  Code  as  amended.  Laws  of  1858,  ch.  226,  §  16. 

2.  The  requisites  of  a  notice  of  appeal.     Lee  a.  Schmidt,  Ante,  183. 

3.  It  seems,  that  an  affidavit,  on  information   and  belief,  of  the  respond- 
ent's non-residence,  and  proof  of  service  of  notice  of  appeal  on  the 
respondent's  attorney,  is  prima  facie  sufficient.     Earll  a.  Chapman, 
3  E.  D.  Smith's  C.  P.  R,  216. 

4.  The  appellate  court  should  be  furnished  with  all  the  testimony,  doc- 
umentary as  well  as  oral.      But  where  a  lease  in  question  was  not 
furnished,  the  terms  of  it  were  stated  by  counsel  on  both  sides  to  the 
court.     Gen.  T.,  1854,  Ogden  a.  Sanderson,  3  Ib.,  166. 

5.  On  an  appeal  to  the  county  court  from  a  judgment  of  a  justice  who 
had  left  the  State  without  making  any  return,  witnesses  were  exam- 
ined by  the  county  court  under  section  363  of  the  Code.     The  judg- 
ment was  affirmed.     On  appeal  to  the  Supreme  Court,  it  was  held, 
that  the  nature  of  the  case,  being  such  that  all  the  objections  taken 
by  the  appellant  might  have   been  supplied  by  evidence,  the  court 
were  bound  to  intend  that  they  were  thus  supplied ;  and  that  as  the 
case  did  not  contain  the  notice  of  appeal  from  the  judgment  of  the 
justice,  nor  the  grounds  stated  in  such  notice,  the  judgment  should 
be  affirmed.     Supreme  Ct.,  Seventh  Dist.,  Gen.  T.,  1856,  Bush  a.  Den- 
nison,  14  How.  Pr.  R.,  307. 

6.  The  judgment  of  the  justice  should  not  be  reversed  on  the  ground 
that  an  irrelevant  question  was  allowed  on  cross-examination,  unless 
it  clearly  appears  that  injustice  was  caused.     Gen.  T.,  1854,  Went- 
worth  a.  Buhler,  E.  D.  Smith's  C.  P.  R.,  305. 

7.  The  finding  of  a  justice  should  be  set  aside,  if  against  uncontradicted 
and  unimpeached  testimony.     Gen.  T.,  1854,  Jacks  a.  Darrin,  3  Ib.. 
55 Y  ;  Gen.  T.,  1854,  Goldsmith  a.  Obermeir,  3  Ibn  121. 

8.  Where  the  return  does  not  show  that  on  the  trial  objection  was  made  to 
the  admissibility  of  evidence,  the  objection  cannot  be  raised  on  ap- 
peal.    Gen.  T.,  1854,  Rouillier  a.  Wernicke,   3  Ib.,  310;  Ranney  a. 
Gwynne,  Ib.,  59. 

9.  So  of  an  objection  to  the  misjoinder  of  parties,  although  a  motion  for 
a  nonsuit,  but  without  stating  any  ground  therefor,  appears  to  have 
been   made.     Seventh   List.,    Gen.    T.,   1857,   Tibbits   a.  Percy,  24 
Barb.,  39. 
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10.  Objections  taken  in  actions  in  the  New  York  Marine  Court, — to  the 
manner  in  which  the  defendants  were  brought  into  court,  the  nature 
of  the  summons,  the  form  of  it,  the  manner  of  taking  the  security, 
and  the  return  of  the  constable, — and  overruled,  are  waived  by  the  de- 
fendant's pleading  to  the  merits.     Gen.  T.,  1854,  Ingersoll  a.  Gillies, 
3  E.  D.  Smith's  C.  P.  R.,  119  ;  Miln  a.  Russell,  3  lb.,  302  ;  Aldrich 
a.  Ketcham,  3  Ib.,  577.     Compare  tit.  II.,  Summons  and  Service,  2, 
supra. 

11.  The  appellate  jurisdiction  of  the  New  York  Marine  Court  is  con- 
fined to  judgments.     N.  Y.  Com.  Pleas,  Sp.    T.,  McButt  a.  Hirsh, 
15  How.  Pr.  R.,  537. 

12.  The  appellant  in  that  court  is  not  entitled  to  a  stay  of  proceedings, 
except  on  security.     Ib. 

Tit.  L,  Jurisdiction,  2,  3. 

LIMITATIONS. 

1.  An  action  to  enforce  a  vendor's  lien  for  purchase  money  cannot  be 
maintained  after  the  statute  has  barred  an  action  at  law  for  the  debt. 
1857,  Borst  a.  Corey,  15  N.  Y.  R.  (1  E.  P.  Smith),  505. 

2.  A  cause  of  action  against  assessors  for  illegally  assessing  a  tax  upon 
the  plaintiff,  accrues  when  the  plaintiff's  property  is  taken  by  the  col- 
lector for  sale  to  satisfy  the  tax,  and  the  statute  begins  to  run  from 
that  time,  and  not  from  the  time  of  making  the  assessment.     (5  Den., 
353  ;  16  East.,  215.)    1857,  Mygatt  a.  Wasburn,  15  N.  Y.  R.  (1  E. 
P.  Smith),  316. 

3.  A  final  decree  of  the  surrogate,  directing  payment,  no  bar  to  the  plea 
of  limitations.     N.  Y.  Surr.  Ct.,  1857,  Warren  a.  Paff,  4  Bradf.,  260. 

4.  Of  the  operation  of  the  statute  as  between  heirs,  creditors,  and  ex- 
ecutors.    Ib. 

EXECUTORS  AND  ADMINISTRATORS,  3  ;  INSOLVENT'S  DISCHARGE. 

MALICIOUS  PROSECUTION. 

1.  Where  there  is  an  entire  want  of  probable  cause,  malice  may  be  in- 
ferred, and  express  malice  need  not  be  affirmatively  shown.     Gen.  T., 
1854,  Garrison  a.  Pearce,  3  E.  D.  Smith's  C.  P.  JR.,  255. 

2.  It  is  not  necessary  to  allege  or  prove  special  damage  in  such  case.  Ib. 

3.  The  plaintiff  was  arrested  without  probable  cause,  and  imprisoned 
from  one  o'clock  of  one  day  until  three  or  four  o'clock  of  the  next. 

Held,  that  the  law  implied  damage,  and  the  amount  was  properly 
left  to  be  assessed  by  the  jury  in  view  of  all  the  circumstances  of 
aggravation  or  mitigation,  76. 

VOL.  VI.— 34 
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4.  But  it  is  error  to  charge  that  if  the  want  of  probable  cause  was 
established,  the  plaintiff  was  entitled  to  recover,  although  the  jury 
should  believe,  from  the  whole  evidence,  that  in  making  the  complaint 
the  defendant  did  not  act  from  malicious  motives.  Gen.  T.,  1856,  Van- 
derbilt  a.  Mathis,  5  Duer,  304. 

MANDAMUS. 

1.  The  Supreme  Court  should  not,  in  general,  interfere  upon  mandamus 
with  that  portion  of  the  practice  of  inferior  courts  which  does  not 
depend  upon  established  principles,  or  is  not  regulated  by  fixed  rules. 
(See  The  People  on  rel.  Oebricks  a.  The  New  York  Superior  Court,  5 
Wend.,  114.)     Supreme  Ct^  Seventh  Dist.,  Sp.  T.,  1857,  The  People 
on  rel.  McDonald  a.  The  Court  of  Sessions  of  Wayne,  15  How.  Pr. 
R.,  385. 

2.  A  mandamus  to  compel  the  comptroller  to  draw  his  warrant  for  the 
'payment  of  a  bill  against  the  corporation  of  the  city  of  New  York, 
should  not  be  granted  where  it  has  not  been  examined  and  allowed 
by  the  auditor,  and  approved  by  the  comptroller.     Supreme  Ct.,  First 
Dist.,  Gen.  T.,  1858,  The  People  on  rel.  Ellis  a.  Flagg,  15  Ib.,  553. 

3.  The  lowest  bidder  for  a  contract  of  the  corporation  of  the  city  of  New 
York,  under  the  charters  of  1849,  1853,  and  1857,  and  under  the  or- 
dinance of  1849,  does  not  acquire  any  legal  right  to  the  contract,  to 
enforce  which  a  mandamus  will  issue,  until  the  contract  has  been 
made  with  him,  and  approved  by  the  Common  Council.     The  People 
on  rel.  Dinsmore  a.  The  Croton  Aqueduct  Board,  Ante,  42. 

4.  A  demurrer  does  not  lie  to  an  alternative  writ  of  mandamus.     The 
People  on  rel.  Kipp  a.  Harris,  Ante,  30. 

5.  Where  an  alternative  mandamus  is  issued,  and  the  defendants  make 
their  return,  and  the  relators,  instead  of  demurring  to  the  return,  plead, 
taking  issue  upon  all  its  material  allegations,  they  thereby  admit  that 
upon  its  face  the  return  is  a  sufficient  answer  to  the  writ.     And  if  no 
material  fact  stated  in  the  return  is  disproved  upon  the  trial,  the  de- 
fendant will  be  entitled  to  a  verdict.     Third  Dist.,  Gen.  T.,  1854,  The 
People  ore  rel.  Kipp  a.  Finger,  24  Barb.,  341. 

6.  Costs  in  proceedings  by  mandamus  may  be  awarded  or  refused  in  the 
discretion  of  the  court.     The  People  on  rel.  Kipp  a.  Harris,  Ante,  30. 

MECHANIC'S  LIEN. 

1.  A  lien  for  work  done,  or  materials  furnished  before  a  conveyance  of 
premises,  cannot  be  acquired  by  filing  a  notice  of  lien  after  the  con- 
veyance, although  the  purchaser  took  with  notice  of  the  amount  of 
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the   claim,  and  the   conveyance  was  made  subject  to  its   payment. 
Gen.  T.,  1857,  Sinclair  a.  Fitch,  3  E,  D.  Smith's  G.  P.  R.,  677. 

2.  Proceedings  commenced  to  foreclose  a  lien  cannot  be  used  for  the 
purpose  of  merely  recovering  a  money  judgment.     The  rule,  that  the 
court  may  grant  any  relief  proper  to  the  facts,  is  not  applicable  to 
allow  such  a  judgment  in  such  proceedings.     Ib. 

3.  A  verification  of  a  notice,  alleging  only  that  the  statement  of  the 
balance  due  is  true  according  to  deponent's  knowledge,  is  insufficient. 
Gen.  T.,  1857,  Conklin  a.  Wood,  3  E.  D.  Smith's  C.  P.  R.,  662. 

4.  A  notice  so  verified  is  void,  and  furnishes  no  foundation  for  a  judg- 
ment.    The  objection  can  be  taken  at  the  trial.     Ib. 

5.  In  proceedings  to  enforce  a  mechanic's  lien,  the  omission  to  notify 
the  county  clerk,  within  a  year  of  the  filing  of  the  claim,  that  legal 
steps  to  enforce  the  lien  have  been  taken,  does  not  operate  to  dis- 
charge the  lien.     It  is  not  the  want  of  such  notice,  but  the  act  of 
the  clerk  in  making  the  entry  in  the  book  of  liens,  stating  that  no 
such  notice  has  been  given,  that  discharges  the  lien.     Paine  a.  Bon- 
ney,  Ante,  99. 

6.  If  proceedings  have  been  commenced  within  the  year,  the  inchoate 
lien  created  by  the  filing  of  the  claim  (no  such  entry  having  been 
made  by  the  clerk)  continues  after  the  year,  and  until  judgment  in 
the  proceedings,  which  becomes  itself  a  lien,  relating  back,  and  hav- 
ing effect  as  an  mcumbrance,  as  of  the  day  of  filing  the  claim.     Ib. 

7.  It  seems,  that  when  proceedings  have  been  commenced  within  the 
year,  the  failure  to  give  such  notice  does  not  entitle  adverse  parties  to 
have  the  entry  made  as  a  matter  of  right.     Ib. 

8.  What  are  the  requisites  of  a  sufficient  notice,  considered.     Ib. 

9.  Whether  the  claimant  could  be  relieved  against  the  discharge  of  his 
lien  by  such  an  entry  made  under  mistake, —  Query  ?     Ib. 

10.  The  practice,  of  the  county  clerk  in  requiring,  before  making  such 
an  entry,  the  affidavit  of  the  owner  that  he  has  had  no  notice  within 
the  year  of  proceedings  to  enforce  the  lien,  approved.     Ib. 

11.  Where  materials  are  furnished  for  several  buildings  upon  adjacent 
lots,  under  one  contract  for  the  construction  of  all,  a  single  lien,  charg- 
ing the  whole  debt  upon  all  the  premises,  is  proper.     Ib. 

12.  Whether  in  any  case  the  court  might  equitably  apportion  the  lien, 
and  distribute  the  burden  upon  the  lots  and  buildings  severally, — 
Query  ?     Ib. 

13.  It  seems,  that  if  a  creditor  holds  two  liens  for  different  debts,  one 
of  which  is  secured  upon  several  parcels  of  land,  and  the  other  is  se- 
cured upon  but  one  of  them,  and  the  latter  parcel  is  judicially  sold, 
and  the  proceeds  are  to  be  distributed,  he  has  a  right  to  call  for  the 
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application  of  the  proceeds  towards  the  extinguishment  of  the  debt 
secured  by  the  lien,  upon  that  parcel  alone,  although  the  other  lien 
may  have  been  created  before  it.  Ib. 

14.  A  sub-contractor's  remedy  may  be   defeated  by  payments  made  in 
anticipation  in  good  faith,  and  without  intent  to  evade  the  statute. 
Trial  T.,  1857,  Lynch  a.  Cashman,  3  E.  D.  Smith's  C.  P.  R.,  660. 

15.  In  an  action  to  foreclose  a  mechanic's  lien,  a  contractor  who  is  made 
a  party  defendant  may  set  up  a  counter-claim  against  the  plaintiff, 
and  recover  judgment  for  an  excess.     Groghan  a.  Raphael,  Ante,  306. 

16.  A  judgment  against  a  contractor,  authorized  by  the  Laws  of  1855, 
760  (ch.  404,  §  5),  is  a  personal  judgment,  and  entirely  distinct  from 
the  judgment  to  be  had  against  the  owner,  which  is  not  personal,  but 
in  rem.     Ib. 

17.  Any  defence  which  would  be  available  to  the  contractor  in  an  or- 
dinary action,  is  available  to  him  in  proceedings  for  the  foreclosure  of 
the  lien.     Ib. 

18.  The  judgment  directed  the  sheriff  to  sell  the  interest  of  the  defend- 
ant in  the  premises  at  the  time  of  filing  the  notice  to  create  the  lien, 
and  to  execute  the   deed  therefor  to  the  purchaser.     The  sheriff  sold 
the  premises  in  question  (not  the  defendant's  interest  at  the  time  of 
filing),  and  sold  them  subject  to  the  mortgages  and  judgments  thereon. 
He  offered  to  the  purchaser  a  certificate  of  sale  as  upon  a  sale  under 
execution,  but  refused  to  give  a  deed. 

Held,  that  the  motion  of  the  purchaser,  to  compel  the  execution 
of  the  deed,  could  not  be  granted.  The  judgment  was  regular  (3  E. 
D.  Smith's  C.  P.  R.,  637  ;  S.  C.,  4  Abbotts'  Pr.  JR.,  205) ;  but  the 
sale  of  the  premises,  instead  of  defendant's  interest,  was  irregular,  and 
a  resale  must  be  had  pursuant  to  the  judgment.  Gen.  T.,  1857,  Smith 
a.  Corey,  3  E.  D.  Smith's  C.  P.  R.,  642. 

19.  It  seems,  that  if  the  sale  had  been  pursuant  to  the  judgment,  the 
sheriff  would  be  compellable  to  give  a  deed.     Ib. 

20.  The  act  respecting  Westchester  and  other  counties  extended  to  all 
the  counties  of  the  State  except  New  York  and  Erie.     Laws  of  1858, 
324,  ch.  204. 

MOTION  AND  ORDER. 

1.  Subdivisions  3,  4,  and  5  of  section  401  of  the  Code  amended  so  as  to 
read  as  follows : — "  3.  Orders  made  out  of  court,  without  notice,  may 
be  made  by  any  judge  of  the  court,  in  any  part  of  the  State :  and 
they  may  also  be  made  by  a  county  judge  of  the  county  where  the 
action  is  triable,  except  to  stay  proceedings  after  verdict. 

"  4.  Motions  upon  notice  must  be  made  within  the  district  in  which 
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the  action  is  triable,  or  in  a  county  adjoining  that  in  which  it  is  tri- 
able, except  that  where  the  action  is  triable  in  the  first  judicial  district, 
the  motion  must  be  made  therein,  and  no  motion  upon  notice  can  be 
made  in  the  first  judicial  district,  in  an  action  triable  elsewhere. 

"  5.  In  all  the  districts,  a  motion  to  vacate  or  modify  a  provisional 
remedy,  and  an  appeal  from  an  order  allowing  a  provisional  remedy, 
shall  have  preference  over  all  other  motions."  Laws  of  1858,  ch.,  226, 
§  18. 

2.  On  a  motion  to  vacate  an  order  made  by  the  Supreme  Court,  upon 
the  ground  that  it  did  not  appear  from  the  order,  and  the  papers  upon 
which  it  was  granted,  that  it  was  made  in  the  proper  county  ;  it  does 
not  lie  on  the  opposing  party  to  show  that  it  was  made  in  a  proper 
county,  nor  need  that  appear  affirmatively  upon  the  papers ;  but  in  the 
absence  of  evidence  to  the  contrary,  that  is  to  be  presumed.  (Schermer- 
horn  a.  Develin,  1  Code  R.,  13,  disapproved.)     It  is  not  necessary  to 
show,  in  order  to  authorize  the  court  to  hear  a  motion,  that  it  is  made 
in  a  proper  county.     If  not  so  made,  that  fact  may  be  shown  in  oppo- 
sition to  the  motion ;  or,  if  not  thus  shown,  it  may  furnish  the  ground 
for  a  motion,  to  be  made  in  the  proper  place,  for  vacating  the  order, 
and,  perhaps,  may  justify  treating  it  as   void.     Supreme   Ct.,  Third 
Dist.,  Sp.  T.,  1856,  Newcomb  a.  Reed,  14  How.  Pr.  R.,  100. 

3.  It  seems,  that  this  presumption  is  not  to  be  indulged  in  favor  of  an 
order  made  at  chambers.     Ib. 

4.  The  summons  and  complaint  were  served  together,  but  no  place  of  trial 
was  named  in  the  complaint,  and  the  summons  was  entitled,  "  Su- 
preme Court,  county  of  Cayuga ;"  but  did  not  state  where  the  com- 
plaint would  be  filed.     The  defendants  lived  in  Broome  county  (Sixth 
District),  and  the  plaintiffs  in  Cayuga  county  (Seventh  District).     The 
defendants  moved,  in  Tioga  county  (Sixth  District),  to  strike  out  the 
complaint  as  irregular. 

Held,  1.  That  the  naming  of  a  county  in  the  summons  did  not 
help  the  defect  in  the  complaint,  but  that  the  latter  was  irregu- 
lar, and  should  be  struck  out,  with  leave  to  amend.  (10  How.  Pr. 
R.,  31.) 

2.  That  as  the  action  was  triable  either  in  Cayuga  or  Broome 
counties,  and  as  the  complaint  did  not  indicate  any  county,  the  mo- 
tion might  be  made  in  the  district  where  the  defendant  resides,  as  well 
as  in  that  where  the  plaintiff  resides.  Supreme  Ct.,  Sixth  Dist.,  Sp. 
T.,  1858,  Hotchkiss  a.  Crocker,  15  Ib.,  336. 

5.  To  get  rid  'of  an  order  improperly  made  by  a  judge  at  chambers — 
e.  g.,  an  indefinite  and  continuing  stay  of  proceedings — the  proper 
practice   is   to   move  the  court  to  set   it  aside,  and  not  to  appeal. 
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Supreme  Ct.,  Seventh  Dist.,  Gen.  T.,  1857,  The  Bank  of  Genesee  a. 
Spencer,  15  How.  Pr.  R.,  14. 

6.  A  motion  to  strike  out  an  answer,  and  for  judgment  for  its  frivolous- 
ness,  may  be  made  at  chambers,  as  well  as  at  special  term.     (Code, 
§  247.)     Supreme  Ct.,  at  Chambers,  1857,  Witherspoon  a.  Van  Dolar, 
15  How.  Pr.  R.,  266. 

7.  A  referee  having  allowed  the  name  of  a  party  to  be  struck  out, — 
Held,  that  the  error  might  be  corrected  on  motion  as  well  as  by  ap- 
peal.    Billings  a.  Baker,  Ante,  213. 

8.  A  party  in  contempt  for  disobedience  of  an  order,  should  comply  with 
its  terms  before  he  applies  for  a  modification  of  it.     Supreme  Ct.,  Sp. 
T.,  Barker  a.  Barker,  15  How.  Pr.  R.,  568. 

9.  Under  a  judgment  of  foreclosure,  the  premises  were  advertised  to  be 
sold,  under  direction  of  a  referee,  on  the  llth  of  the  month.     Late  in 
the  afternoon  of  the  10th,  defendant  served  on  plaintiff's  attorneys 
an  order,  dated  on  the  9th,  staying  proceedings,  and  requiring  them  to 
show  cause  on  the  15th  why  the  proceedings  should  not  be  set  aside. 
On  the  llth,  at  the  time  and  place  of  sale,  the  referee  adjourned  the 
sale,  without  fixing  any  period  for  the  adjournment.     The  order  to 
show  cause  having  been  heard,  and  the  motion  denied,  a  notice  of 
the   adjournment  of  the  sale  from  the  llth   to  the   18th  was,  on 
Wednesday  the    17th,  inserted  in  the  newspaper  in  which  the  no- 
tice of  sale  had  been  published,  on  -that  day  of  the  week,  for  seven 
weeks   preceding.      The   sale   having  been    had   according   to  this 
notice  of  adjournment,  the  defendant  moved  to  set  it  aside  as  irreg- 
ular. 

Held,  that  there  being  no  evidence  that  any  person  was  misled  by 
the  failure  on  the  llth  to  state  the  day  to  which  the  sale  was  ad- 
jo*urned,  or  that  any  bidders  were  in  attendance  on  that  day,  the  mo- 
tion must  be  denied.  The  irregularity,  if  any,  was  the  result  of  the 
defendant's  act  in  taking  an  order  to  show  cause  on  the  eve  of  the  day 
of  sale,  and  in  making  the  terms  of  the  order  staying  proceedings 
meanwhile  too  broad,  instead  of  having  proceeded  by  motion  on  the 
usual  notice.  Supreme  Ct.,  Second  Dist.,  Sp.  T.,  1857,  La  Farge  a. 
Van  Wagenen,  14  How.  Pr.  JR.,  54. 

10.  In  a  foreclosure  action  at  the  trial,  the  complaint  was  dismissed  upon 
the  merits,  and  judgment  rendered  for  the  defendants.     There  were  a 
number  of  plaintiffs,  and  one  of  them,  without  notice  to  the  defend- 
ants, moved  for  leave  to  appeal  in  forma  pauperis.     Her  petition  stated 
her  poverty,  and  that  her  interest  in  the  action  was  equal  to  that  of  all 
the  other  plaintiffs,  that  they  were  poor  and  irresponsible,  and  both  she 
and  they  unable  to  give  security  on  appeal. 
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Held,  that  the  motion  must  be  denied,  because,  1.  It  was  without 
notice  to  defendants.  (1  Paige,  40  ;  6  Hill,  257  ;  Code,  §  414.) 

2.  Leave  to  appear  in  forma  paufieris  could  not  be  granted  on  ap- 
plication delayed  till  after  judgment  against  the  plaintiff  on  the  merits. 
(1  Duer,  705.) 

3.  The  statute  authorizing  prosecutions  in  forma  pauperis,  does  not 
extend  to  appeals.     (See  2  Hill,  412;  2  How.  Pr.  R.,  35;  3  Paige, 
273,  280.) 

4.  The  inability  to  sue  must  be  shown  to  extend,  and  the  leave  must 
be  granted,  to  all  of  several  co-plaintiffs.     Supreme  Ct.,  Second  Dist., 
Sp.  T.,  1857,  Ostrander  a.  Harper,  14  How.  Pr.  R.,  16. 

11.  A  motion  for  judgment  on  account  of  the  frivolousness  of  an  answer, 
should  be  regarded  as  in  effect  a  summary  demurrer  within  the  mean- 
ing of  the  provision  of  the  Code  which  allows  a  pleading  demurred  to 
to  be  amended.     The  plaintiff's  election  to  move  instead  of  to  demur, 
ought  not  to  be  held  to  allow  him  to  limit  the  defendant's  right  to 
amend.     Sp.  T.,  1856,  Burrall  a.  Moore,  5  Duer,  654. 

12.  The  fact  that  within  twenty  days  after  the  original  answer,  setting 
up  new  matter  as  a  defence,  was  served,  the  plaintiff  had  amended  his 
answer,  and  served  a  copy  of  it,  is  ground  for  denying  a  motion  for 
judgment  for  the  frivolousness  of  the  original  answer.     Ib. 

13.  Where  no  violation  of  any  rule  of  law  upon  the  trial  appears,  a  mo- 
tion for  a  new  trial  is  not  to  be  deemed  or  treated  as  a  renewal  of  a 
motion  for  a  nonsuit.     The  right  to  move  for  a  nonsuit  never  exists 
after  verdict,  except  when  leave  is  expressly  reserved,  on  the  trial,  to 
renew  the  motion  without  being  prejudiced  by  the  verdict.     Where 
the  proceedings  are  of  an  adverse  character  throughout,  and  the  ques- 
tion is  one  of  fact,  the  verdict  of  the  jury  on  the  facts  disposes  of  the 
motion  for  a  nonsuit,  as  such ;  and  there  being  no  violation  of  any  rule 
of  law,  the  only  question  is,  Should  the  verdict  be  set  aside  as  being 
against  the  weight  of,  or  unsupported  by,  the  evidence  ?     Gen.  T.,  1854, 
Downing  a.  Mann,  3  E.  D.  Smith's  0.  P.  R.,  36. 

14.  For  a  motion  for  the  28th  of  the  month,  the  defendant  served  his 
motion  papers  by  mail.     The  papers  were  mailed  on  the  17th  and 
received  by  the  plaintiff's  attorney  on  the  19th.     On  the  20th,  the 
defendant  served  personally  a  new  notice  of  the  same  motion,  specify- 
ing that  it  was  founded  on  the  papers  mailed. 

Held,  that  the  defendant  was  entitled  to  use  those  papers  in  connection 
with  the  notice  personally  served.  When  that  notice  was  served,  the 
papers  were  in  the  hands  of  the  plaintiff's  attorney.  It  was  enough 
that  he  had  them.  They  might  be  used,  not  because  they  had  been 
served  by  mail,  but  because  they  had  come  into  his  hands,  and  were 
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then  in  his  possession.     Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1856,  Van 
Benthuysen  a.  Stevens,  14  How.  Pr.  R.,  70. 

15.  Where  a  defendant,  whose  answer  was  returned  for  an  objection 
which  was  untenable,  after  judgment  entered  as  upon  failure  to  an- 
swer, moved  that  the  judgment  be  set  aside  for  irregularity,  the  motion 
was  granted  on  the  gfound  that  the   plaintiff  was  clearly  irregular, 
without  considering  the  question  whether  the  defendant  had  merits  or 
only  sought  delay.     Sp.  T.,  1856,  Hughes  a.  Wood,  5  Duer,  603,  note. 

16.  It  seems,  that  an  application  for  an  attachment  against  a  judgment 
debtor,  for  refusing  to  answer  a  question  in  supplementary  proceedings, 
should  be  founded  on  papers  embracing  the  order  for  the  defendant's 
examination  and  the  order  of  reference,  or  sufficient  evidence  of  the 
terms  of  such  orders.     Supreme  Ct.,  First  Dist.,  Sp.  T.,  1857,  Wicker 
a.  Dresser,  14  How.  Pr.  JR.,  465. 

17.  The  defendant,  on  a  motion  to  consolidate  several  actions,  must  dis- 
close by  his  affidavit  the  nature  of  his  defence  in  each,  that  the  court 
may  see  that  the  defences  are  identical.     Crane  a.  Koehler,  Ante,  328, 
note. 

18.  Where  the  facts  involved  in  a  suit  occurred  at  a  distance,  statements 
contained  in  alleged  letters  of   third    persons  to  one  of  the  parties, 
although  not  strictly  evidence,  were  received  with  other  testimony,  to 
sustain  a  provisional  remedy.     Merritt  a.  Thompson,  3  E.  D.  Smith's 
C.  P.  R.,  283. 

19.  The  indefinitteness  and  uncertainty  to  be  relieved  on  motion,  is  only 
such  as  appears  on  the  face  of  the  pleading.     Brown  a.  The  Southern 
Michigan  R.  R.  Co.,  Ante,  237. 

20.  A  party  is  not  to  be  deemed  aggrieved  by  unnecessary  particularity 
in  the  pleading  of  his  adversary,  which  only  gives  him  more  distinct 
notice  than  is  requisite  of  the  nature  of  the  proof  to  be  given  against 
him.     (See  8  How.  Pr.  R.,  470.)     Supreme  Ct.,  Second  Dist.,  Sp.  T., 
1857,  Denithorne  a.  Denithorne,  15  How.  Pr.  R.,  232.     N.  Y.  Com- 
mon Pleas,  Sp.  T.,  1858,  Molony  a.  Dows,  15  Ib.,  261. 

21.  Instance  of  a  pleading  held  indefinite,  irrelevant,  hypothetical,  argu- 
mentative, and  uncertain.     Hunter  a.  Powell,  15  How.  Pr.  JR.,  221. 

22.  Applications  for  amendment  of  a  pleading — e.  g.,  by  striking  out 
sham  and  irrelevant  matters — and  for  judgment  upon  it  as  amended, 
may  properly  be  made  in  one  motion.     Supreme  Ct.,  Third  Dist.,  Sp. 
T.,  1858,  The  People  a.  McCumber,  15  How.  Pr.  R.,  186. 

23.  New  matter  in  an  answer,  which,  although  a  good  cause  of  action,  is 
palpably  no  defence  either  total  or  partial,  nor  a  counter-claim,  may  be 
struck  out,  on  motion,  as  an  irrelevant  defence.     Sp.  T.,  1856,  Kurtz 
a.  McGuire,  5  Duer,  660. 
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24.  Sham  and  irrelevant  answers  and  defences,  although  they  are  mere 
denials,  may  be  struck  out  on  motion.     Improper  delays  and  con- 
trivances to  defeat  justice  may  be  as  effectually  carried  out  through 
the  agency  of  pleadings  containing  mere  denials,  as  by  those  setting  up 
affirmative  defences.     (Conklin  a.  Vandervoort,  7  How.  Pr.  R.,  483  ; 
Ostrom  a.  Bixby,  9  76.,  87;  Stiles  a.  Comstock,  9  76.,  48;  Catlin  a. 
Gunter,  1  Duer,  265.)     Supreme  Ct.,  Seventh  Dist.,  Sp.  T.,  1857, 
Manufacturers'  Bank  of  Rochester  a.  Hitchcock,  14  77<m  Pr.  It.,  406  ; 
Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1858,  The  People  a.  McCumber, 
15  76.,  186. 

25.  This  power  should  be  cautiously  exercised,  for  it  disposes  of  the  de- 
fendant's pleading  in  a  very  summary  way.     Yet,  if  it  contain  matter 
which,  if  true,  would  constitute  a  defence,  he  may  obtain  redress  on 
appeal.     76. 

26.  On  a  motion  to  strike  out  an  answer  as  sham,  if  the  defendant  sub- 
stantially reaffirms  the  truth  of  his  answer  and  makes  an  affidavit  of 
merits,  the  answer  should  not  be  struck  out.     (Munn  a.  Barnum, 
1  Abbotts'  Pr.  R.,  282.)     Supreme  Ct.,  Seventh  Dist.,  Sp.  T.,  1857, 
Farmers'  and  Mechanics'  Bank  of  Rochester  a.  Smith,  15  How.  Pr.  R., 
329. 

27.  An  answer  confined  to  mere  denials  cannot  be  stricken  out  as  sham. 
(14  Barb.,  393;  7  How.  Pr.  R.,  59;  10  76.,  445;  12  76.,  500;  1 
Abbotts'  Pr.  R.,  116.)     76. 

28.  Such  an  answer,  if  verified,  cannot  be  stricken  out  as  s4am.     (4  How. 
Pr.  R.,  155 ;  5  76.,  247 ;  6  76.,  312 ;  7  76.  59,  61  ;  8  76.,  485 ;  10  76., 
455  ;  9  76.,  217  ;  12  76.,  500 ;  8  Barb.,  75 ;  14  76.,  393  ;  18  Wend., 
565  ;  2  Barnw.  &  C.,  81  ;  4  Bing.,  512.)     Supreme  Ct.,   Third  Dist., 
Sp.  T.,  1858,  Gregg  a.  Reader,  15  How.  Pr.  R.,  371. 

29.  An  answer  to  a  complaint  on  a  promissory  note,  setting  up  matter — 
e.  g.,  fraud  in  the  inception  of  the  note — which,  if  proved,  will  call  upon 
the  plaintiff  to  show  himself  to  be  a  bona  fide  indorsee  for  value,  be- 
fore maturity,  is  not  to  be  stricken  out  as  sham  because  the  defend- 
ant's affidavits  do  not  fully  deny  the  allegations  of  the  plaintiff's  affida- 
vits setting  out  his  title.     Wirgman  a.  Hicks,  Ante,  17. 

30.  On  a  motion  to  strike  out  an  answer  as  sham,  whether  the  answer  is 
verified  or  not,  if  the  motion  papers  establish  a  strong  prima  facie  case 
of  falsity  and  fraud,  the  defendant  should  be  required  to  show  by  affi- 
davit, or  other  proof,  the  particular  facts  on  which  he  relies  in  support 
of  his  answer,  so  far  as  to  satisfy  the  court  that  his  answer  is  not  mere 
pretence.     This  is  nothing  like  a  trial  of  the  action  by  affidavits  ;  it  is 
only  looking  into  the  case  far  enough  to  see  whether  there  is  any 
cause  for  denying  the  complaint,  when  the  answer  is  a  denial ;  and  in 
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other  cases,  whether  the  answer  is  wholly,  in  its  material  parts,  ficti- 
tious and  unreal.  The  temptation  to  interpose  sham  answers  is  very 
great,  and  justice  clearly  requires  that  the  court  should  go  to  this 
length.  Supreme  Ct.,  Seventh  Dist.,  Sp.  T.,  1857,  The  Manufacturers' 
Bank  of  Rochester  a.  Hitchcock,  14  How.  Pr.  JR.,  406. 

31.  On  a  motion  to  strike  out  a  pleading  as  sham,  the  pleader  is  not 
obliged  to  disprove  the  allegations  of  the  affidavits  of  the  moving  party 
respecting  matters  not  presumed  to  be  within  the  pleader's  knowledge, 
even  though  the  matters  are  such  as,  if  proved,  will  avoid  the  defence 
set  up  in  the  pleading.     Wirgman  a.  Hicks,  Ante,  17. 

32.  It  seems,  that  an  averment  in  the  complaint  being  absolute,  and 
supported   by   oath   of   positive   knowledge,   and   the   denial   being 
merely  on  information  sufficient  to  form  a  belief,  the  defendants  must, 
on  a  motion  to  set  aside  the  answer  as  sham,  support  it  by  oath  of 
a  party  having  knowledge.     The  People  a.  McCumber,  15  flow.  Pr. 
R.,  186. 

33.  A  decision  in  point,  adverse  to  an  answer,  is  good  ground  for  treating 
it  as  frivolous.     (Bank  of  Wilmington  a.  Barnes,  4  Abbotts'  Pr.  R., 
227.)     Supreme    Ct.,   Third   Dist.,    Sp.    T.,    1858,   The   People  a. 
McCnmber,  15  76.,  186,  192. 

34.  On  a  motion  to  strike  out  a  complaint  for  stating  one  and  the  same 
cause  of  action  in  two  statements  or  counts,  or  to  compel  the  plaintiff 
to  elect  on  which  he  would  rely,  an  affidavit  that  there  is  but  one 
cause  of  action  is  not  necessary,  if  that  fact  appears  from  the  face  of 
the  complaint — e.  g.,  where  both  causes  of  action  are  claims  for  goods 
sold  at  the  same  time  and  place,  and  in  the  same  amount,  and  with  a 
deduction  of  the  same  credit  for  a  payment,  and  the  demand  for  judg- 
ment is  for  one  balance,  and  not  for  the  amount  of  both.     Supreme 
Ct.,  Third  Dist.,  Sp.  T.,  1856,  Ford  a:  Mattice,  14  76.,  91 ;  and  see 
Molony  a.  Dows,  15  76.,  261. 

35.  Where  the  relief  demanded  by  the  complaint  varies  from  that  which 
the  summons  requires,  a  motion  to  set  aside  the  complaint  for  irregu- 
larity is  the  proper  remedy.    (Davis  a.  Bates,  Ante,  15.)    Supreme  Ct., 
Seventh  Dist.,  Sp.   T.,  1857,  Boington  a.  Lapham,   14  How.  Pr.  R., 
360 ;  Tuttle  a.  Smith,  Ante,  329,  and  notes;  Supreme  Ct.,  Sixth  Dist., 
Sp.  T.,  1857,  Shafer  a.  Humphrey,  15  How.  Pr.  R.,  584. 

36.  In  an  action  for  divorce  brought  by  the  wife,  the  summons  wrongly 
stated  her  given  name  as  Hannah.     In  the  complaint  which  was  after- 
wards served,  her  name  was  truly  stated  as  Fanny.     The  plaintiff 
moved  to  set  aside  all  the  proceedings,  for  the  irregularity  in  respect 
of  the  discrepancy.     The  opposing  affidavit  explained,  that  when  the 
plaintiff  first  told  her  attorney  her  name,  he  understood  her  to  say 
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Hannah  instead  of  Fanny.    The  plaintiff  asked  leave,  on  the  motion,  to 
amend  the  summons. 

Held,  that  the  defendant  asked  for  too  much.  He  had  acted  as 
though  the  plaintiff's  first  name  was  Hannah,  and  therefore  was  not 
entitled  to  have  the  summons  set  aside.  But  the  complaint  was 
irregular  because  of  the  discrepancy,  and  must  be  set  aside ;  but  with 
leave  to  the  plaintiff  to  amend  the  summons,  and  serve  a  new  com- 
plaint. The  defendant  should  only  have  moved  to  set  aside  the  com- 
plaint, then  he  would  have  been  regular;  as  he  asked  for  more,  costs  of 
the  motion  should  be  denied.  Supreme  Ct.,  Sixth  Dist.,  Sp.  T., 
1857,  Allen  a.  Allen,  14  How.  Pr.  R.,  248. 

37.  On  a  motion  to  vacate  or  modify  a  provisional  remedy — e.  g.,  to 
vacate  an  order  of  arrest  or  reduce  the  amount  of  bail — the  question 
is,  whether  upon  the  whole  case,  as  made  by  the  affidavits  on  both  sides, 
the  court,  if  called  upon  to  act  on  the  application  as  res  nova,  would 
grant  the  order.     The  Union  Bank  a.  Mott,  Ante,  315. 

38.  The  fact  that,  subsequent  to  the  granting  of  an  order  of  arrest,  the 
form  of  the  summons  in  the  action  was  amended,  changing  it  from  a 
summons  for  a  money  demand  to  a  summons  for  specific  relief,  does 
not  impair  the  effect  of  the  order,  nor  afford  ground  for  vacating  the 
order.     Tb. 

39.  An  order  of  arrest  should  not  be  set  aside  for  irregularity  in  the 
summons,  on  a  motion  made  after  answer.     Bedell  a.  Sturta,  Ante, 
319,  note. 

40.  If  the  cause  of  action  is  one  which  would  authorize  an  execution 
against  the  body,  in  case  of  a  recovery,  the  order  should  not  be  vacated 
merely  because  the  cause  of  action  is  denied,  while  the  opposing  affi- 
davits sustain  that  on  which  the  order  was  granted.     Bedell  a.  Sturta, 
Ante,  319,  note  ;  Anonymous,  Ib. 

41.  That  a  defendant,  arrested  on  the  ground  that  the  debt  in  suit  was 
fraudulently  contracted,  denies  in  his  own  affidavit  the  facts  on  which 
the  order  was  granted,  does  not  furnish  any  preponderance  of  evidence 
in  his  favor  to  entitle  him  to  a  discharge  ;  and  if  on  such  a  motion  an 
affidavit  merely  denying  the  plaintiff's  allegations  can  be  received,  it 
should  be  sustained  by  other  proof.     Chittenden  cf.  Hubbell,  Ante, 
319,  note. 

42.  The  defendant  was  arrested  on  the  ground  that  the  money,  of  which 
recovery  was  sought  in  the  action,  was  received  by  him  in  a  fiduciary 
capacity.     In  the  opinion  of  the  court,  the  facts  shown  by  the  plain- 
tiff, and  not  denied  by  the  defendant,  showed  that  the  fund  was  so  re- 
ceived by  him. 

Held,  that  he  could  not  be  discharged  on  motion,  without  showing 
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to  the  entire  conviction  of  the  court  that  he  had  a  valid  defence.  Only 
the  clearest  proof  that  the  plaintiffs  could  not  recover  any  part  of  the 
sum,  would  justify  the  discharge.  Gen.  T.,  1856,  The  Republic  of 
Mexico  a.  Arangoiz,  5  Duer,  634,  641.  Affirming  S.  C.,  11  How. 
Pr.  R.,  1. 

43.  If  the  affidavits  raise  a  fair  question  for  the  jury,  upon  the  merits  of 
the  action,  the  court  should  not  interfere  to  discharge  the  defendant. 
Supreme  Ct.,  Seventh  Dist.,  Sp.  T.,  1857,  Frost  a.  McCarger,  14  How. 
Pr.  R.,  131. 

44.  In  an  action  for  assault  and  battery,  the  defendant  was  arrested  and 
held  to  bail.     Upon  the  pleadings  and  affidavits,  tending  to  disprove 
the  cause  of  action,  the  defendant  moved  to  vacate  the  order  of  ar- 
rest.   The  plaintiff  raised  the  preliminary  objection,  that  where  the 
ground  of  arrest  is  identical  with  the  cause  of  action,  the  court  will 
not  hear  such  motion  on  affidavits. 

Held,  that  the  objection  was  well  taken,  and  that  the  affidavit  could 
not  be  heard.  Supreme  Ct.,  Second  Dist.,  Sp.  T.,  1858,  Coope  a. 
Wells,  MS. 

45.  Where  the  ground  of  arrest  and  the  cause  of  action  are  not  the 
same,  and  the  affidavits  are  conflicting,  the  court  may  order  a  reference. 
Barren  a.  Sandford,  Ante,  320,  note. 

46.  "  A  defendant  arrested  may,  at  any  time  before  judgment,  apply  on 
motion  to  vacate  the  order  of  arrest,  or  to  reduce  the  amount  of  bail." 
(Section  204  of  the  Code  as  amended  in  1858.)    Laws  of  1858,  ch.  226, 

y   D. 

47.  A  voluntary  giving  of  security,  upon  which  the  defendant  was  dis- 
charged from  arrest,  was  held  to  be  a  waiver  of  the  right  to  move  to 
vacate  the  order.     Supreme  Ct.,  First  Dist.,  Gen.  T.,  1857,  Dale  a. 
Radcliff,  15  How.  Pr.  R.,*I\. 

48.  It  seems,  that  giving  bail  did  not  preclude  the  defendant  from  moving 
to  set  aside  an  execution  against  the  person  after  judgment.     The 
Bridgewater  Paint  Manufacturing  Company  a.  Messraore,  15  76.,  13. 

49.  Where  the  defendant  has  been  held  to  bail  in  a  civil  action,  and  his 
motion  to  reduce  the  bail  has  been  denied  by  the  justice  who  granted 
the  order  and 'fixed  the  amount,  another  justice,  before  whom  a  motion 
to  vacate  the  order  to  reduce  the  bail  is  made,  founded  upon  new 
affidavits/should  not  reduce  the  bail  unless  new  facts  are  presented  bear- 
ing on  that  question ;  and  the  fact  that,  since  the  denial  of  the  first 
motion,  the  defendant  has  been  held  to  bail  in  a  much  smaller  amount 
in  criminal  proceedings  on  the  same  facts,  is  not  a  reason  for  a  reduc- 
tion in  the  civil  action.     The  Union  Bank  a.  Mott,  Ante,  315. 

50.  On  a  motion  to  vacate  an  attachment,  the  plaintiff's  affidavits  in  op- 
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position  are  to  be  received  only  for  the  purpose  of  explaining  or  con- 
tradicting the  moving  affidavits ;  and  unless  the  attachment  can  be 
sustained  on  the  original  affidavits,  it  should  be  discharged.  Wilson 
a.  Britton,  Ante,  35. 

51.  Where,  upon  application  for  a  warrant  of  attachment  against  the 
property  of  a  defendant  as  an  absconding  debtor,  there  was  evidence 
enough   to   give   the  judge  jurisdiction,   the    attachment    must   be 
deemed  as  regularly  issued,  and  the  order  granting  it  can  only  be  re- 
versed upon  appeal.     (5  How.  Pr.  R.,  386  ;  7  Ib.,  360 ;  11  Ib.,  221.) 
And  a  motion  to  vacate  the  attachment  should  not  be  granted,  though 
on  proof  of  facts  showing  that  it  ought  not  to  have  been  ordered. 
Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1855,  Niles  a.  Vanderzee,  14  How. 
Pr.  R.,  547. 

52.  After  the  making  of  a  motion  on  the  part  of  the  defendant  to  change 
the  place  of  trial,  but  before  its  decision,  the  plaintiff  took  an  inquest 
in  the  action.     Subsequently  a  decision  was  rendered  granting  the 
motion,  and  the  defendant  moved  to  set  aside  the  judgment. 

Held,  that  the  inquest,  although  it  would  have  been  regular  if  the 
motion  had  been  denied,  was  defeated  by  the  granting  of  the  motion. 
The  order  took  effect  as  of  the  time  the  motion  was  made.  Delay  of 
the  court  should  not  prejudice  the  party.  (4  Barb.,  524.)  Supreme 
Ct.,  Third  Dist.,  Sp.  T.,  1857,  Wilson  a.  Henderson,  15  How. 
Pr.  R.,  90. 

53.  Where,  in  an  action  against  partners,  only  one  was  served  and  judg- 
ment entered  against  both,  the  proceedings  being  in  precise  conformity 
to  the  statute ;  the  non-served  defendant,  on  affidavits  charging  collu- 
sion upon   his  co-defendant,  and  disclosing  a  good  defence    to  the 
action  as  against  himself,  was  allowed  to  come  in  and  have  leave  to 
answer  within  ten  days  after  service  of  summons  and  complaint  on 
him,  the  judgment  and  execution  to  stand  as  security.    (6  Johns.,  296.) 
Supreme  Ct.,  Second  Dist.,  Sp.  T.,  1857,  Griswold  a.  Griswold,  14 
How.  Pr.  JR.,  446. 

AMENDMENT,  8,  19 ;  APPEAL,  6,  7,  9,  10,  32 ;  ARBITRATION  AND  AWARD, 
3  ;  ATTACHMENT,  13,  14;  BILL  OF  PARTICULARS;  COMPLAINT,  2,  5,38; 
CONTEMPT,  1  ;  COSTS,  2,  3  ;  COURT  ;  DISCONTINUANCE  ;  DISCOVERY  ; 
ENLARGEMENT  OF  TIME  ;  EXAMINATION  OF  PARTIES,  3,  5,  10 ;  INTER- 
PLEADER ;  REMOVAL  OF  CAUSES  ;  SATISFACTION  OF  PART  -OF  PLAIN- 
TIFF'S CLAIM  ;  SERVICE,  AND  PROOF  OF,  20. 

MUNICIPAL  CORPORATION. 

1.  The  Common  Council  of  the  city  of  New  York,  in  1851,  passed  resolu- 
tions for  the  opening  of  a  street,  which  they  amended  by  resolution  in 
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1853,  and  under  them  proceedings  were  commenced,  when,  in  1855, 
they  passed  a  resolution  directing  all  further  proceedings  to  be  stayed, 
and  thereupon  the  counsel  to  the  corporation  entered  an  order  that  all 
further  proceedings  be  discontinued  ;  and  in  1857,  by  resolution,  they 
repealed  the  resolution  of  1855. 

Held,  that  the  resolution  of  1851,  as  amended  in  1853,  was  revived, 
and  that  it  was  the  duty  of  the  counsel  to  the  corporation  to  proceed 
again  under  it.     Opening  of  Albany-street,  Ante,  273. 
2.  An  ordinance  requiring  an  estimate  to  be  verified  by  the  oath  of  the 
party  making  the  same,  is  only  satisfied,  in  case  of  an  estimate  made 
by  a  partnership,  by  giving  the  oath  of  each  partner.     The  People 
on  rel.  Dinsmore  a.  The  Croton  Aqueduct  Board,  Ante,  42. 
CAUSE  OF  ACTION,  29,  45 ;  NOTICE,  4,  5. 

NOTICE. 

1.  The  presumption  of  notice  which  arises  from  proof  of  that  degree  of 
knowledge  which  will  put  a  party  upon  inquiry,  is  not  a  presumption 
of  law,  but  of  fact,  and  may  therefore  be  controverted  by  evidence. 
Williamson  a.  Brown,  15  N.  Y.  R.  (1  E.  P.  Smith),  354. 

2.  Of  the  distinction  between  actual  and  constructive  notice.     Ib. 

3.  Circumstances  which  put  a  party  on  inquiry,  cannot  yet  be  deemed 
constructive  notice  of  a  fact,  if  the  inquiry,  diligently  prosecuted,  fails 
to  disclose  the  fact.     Per  PAIGE,  J.     Ib. 

4.  Under  an  ordinance  which  provides  that  no  bid  or  estimate  for  a  cor- 
poration contract  shall  be  rejected  for  any  error  of  form — provided  the 
party  making  it  shall  correct  it  within  twenty-four  hours  after  notice 
of  any  such  defect — the  notice  of  the  defect  need  not  be  in  writing, 
nor  need  it  invite  a  correction  of  such  defect.     The  People  on  rel. 
Dinsmore  a.  The  Croton  Aqueduct  Board,  Ante,  42. 

5.  The  distinction  between  errors  of  form  and  errors  of  substance  in  such 
estimates,  considered.     Ib.     ' 

APPEAL,  14  ;  ATTACHMENT,  8;  CAUSE  OF  ACTION,  45,  47,  51 ;  EVIDENCE, 
tit.  Private  writings,  1 ;  EXAMINATION  OF  ASSIGNOR,  3,  4 ;  EXAMINA- 
TION OF  PARTIES,  2  ;  JUSTICE'S  COURT,  tit.  Appeal,  1,  2,  3,  4,  5  ;  ME- 
CHANIC'S LIEN,  5,  6,  7,  8 ;  MOTION,  14 ;  SERVICE,  AND  PROOF  OF, 
12,  18. 

OFFER  TO  ALLOW  JUDGMENT. 

1.  An  offer  is  sufficient,  although  it  does  not  in  terms  specify  the  sum 
for  which  judgment  is  to  be  entered,  if  it,  by  reference  to  the  pleadings, 
makes  the  amount  easily  ascertainable  from  them  by  the  clerk.  Su- 
preme Ct.,  Seventh  Dist.,  Sp.  T.,  1857,  Burnett  a.  Westfall,  15  How. 
Pr.  R,,  420.  Affirmed,  Gen.  T.,  1857. 


NEW-YOKE:  JANUARY— JULY,  1858.         513 


2.  Under  the  last  clause  of  section  385  of  the  Code,  the  plaintiff  who 
recovers  a  judgment  not  more  favorable  than  the  offer  of  the  defend- 
ant, can  recover  costs  of  the  action  up  to  the  time  of  making  the 
offer  ;  as  if  that  clause  read,  u  he  cannot  recover  costs  after,  but  must 
pay  the  defendant's  costs  from,  the  time  of  the  offer."  Supreme  Ct., 
Seventh  Dist.,  Sp.  T.,  1858,  Burnett  a.  Westfall,  Ib.,  431. 

OFFICER. 

1.  What  constitutes  possession  of  a  public  office  ;  and  of  the  distinction 
between  an  officer  dejure  and  an  officer  de  facto.     The  People  onrel. 
Devlin  a.  Peabody,  Ante,  223  ;  The  Mayor,  &c.,  of  New  York  a.  Flagg, 
Ante,  296. 

2.  The  assessors  of  the  town  of  P.  assessed  a  farm  lying  partly  in  that 
town  and  partly  in  the  town  of  W.,  in  an  adjacent  county.     The  land 
was  properly  taxable  in  W.  and  not  in  P. 

Held,  that  since,  as  to  the  land  lying  in  P.,  the  assessors  had  juris- 
diction of  the  subject,  and  as  the  question  where  the  defendant  resi- 
ded was  not  clear  on  the  evidence,  in  determining  it  the  assessors 
acted  judicially  within  the  scope  of  their  authority  ;  and  although 
they  erred,  they  were  not  liable  to  an  action.  (3  Den.,  117  ;  19  Barb^ 
22  ;  see  also  7  Ib.,  127,  133.)  Fifth  Dist.,  Gen.  T.,  1857,  Brown  a. 
Smith,  24  Barb.,  419. 

3.  It  seems,  that  where  the  act  of  an  officer  is  such  that  his  office  gives 
him  no  authority  to  do  it,  he  is  not  protected  by  the  statute  requiring 
a  suit  against  him  to  be  brought  only  in  his  own  county.     Ib. 

4.  It  seems,  that  when  a  statute  confers  authority  on  an  officer — e.  g.,  the 
mayor  of  a  city — to  try  a  specified  class  of  offences,  and  punish  by 
fine  or  imprisonment,  it  necessarily  confers  authority  to  issue  process 
to  enforce  his  judgment.     Willis  a.  Havemeyer,  5  Duer,  447. 

5.  When  not  required  by  statute,  it  is  not  necessary  to  his  protection 
that  a  formal  record  of  his  decision  should  be  made  and  filed.     It  is 
enough  that  it  was  reduced  to  writing  when  made.     Ib. 

6.  Under  the  Code,  a  defendant,  sued  for  acts  done  by  him  as  a  public 
officer,  and  succeeding  in  his  defence,  is  not  entitled  to  double  costs. 
Thompson  a.  Stryker,  Ante,  381. 

7.  Under  2  Revised  Statutes,  4th  ed.,  448,  §  131,  a  constable  is  not  lia- 
ble before  the  return-day,  and  without  a  demand,  to  an  action  by  the 
judgment  debtor,  whose  property  he  has  sold  on  an  execution,  to  re- 
cover the  surplus  moneys.     Supreme  Ct.,  Third  Dist.,  Gen.  T,,  1857, 
Bortel  a.  Ostrander,  15  How.  Pr.  R.,  572. 

ATTACHMENT,  16;  CERTIORARI,  4;  CLERK;  EXECUTION;   RECEIVER,   9, 
12,  13  ;  SHERIFF. 
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PARTIES. 

1.  A  foreign  republic  may  maintain  an  action  in  the  courts   of  this 
State,  in  the  name  by  which  it  is  known  as  a  State.     Gen.  T.,  1856, 
Republic  of  Mexico  a.  De  Arangoiz,  5  Duer,  634. 

2.  Although  a  sovereign  State  cannot  be  sued  in  the  courts  of  this  State, 
a  complaint  is  not  demurrible  because  such  a  State  is  joined  as  de- 
fendant in  an  action  seeking  to  enforce  a  demand  against  other  defend- 
ants.    The  joinder  may  amount  to  nothing  more  than  an  invitation  to 
appear,  and  it  may  be  left  to  the  option  of  the  State  to  determine  wheth- 
er they  will,  not  for  the  purpose  of  submitting  themselves  to  the  coer- 
cive power  of  the  court,  but  to  enable  it  to  arrive  at  a  correct  and  sat- 
isfactory determination.     The  objection  to  such  joinder,  if  taken  by 
demurrer,  is  premature.     Supreme  Ct.,  first  Dist.,  Sp.  T.,  1857,  Man- 
ning a.  The  State  of  Nicaragua,  14  How.  Pr.  ft.,  517. 

3.  An  officer  of  a  foreign  corporation  or  company  may  maintain  an  ac- 
tion here  in  his  own  name  on  behalf  of  his  company,  if  his  com- 
plaint states  facts  showing  his  authority  to  sue  on  their  behalf;  for 
in  such  case  he  may  be  regarded  as  the  trustee  of  an  express  trust. 
Myers  a.  Machado,  Ante,  198. 

4.  Who  is  to  be  deemed  the  real  party  in  interest.     Ib. 

5.  In  an  action  brought  by  K.  against  the  maker  of  a  promissory  note, 
payable  to  one  T.  or  bearer,  it  appeared  that  T.  held  it  until  it  was 
nearly  outlawed,  when,  not  wishing  to  sue  it  in  his  own  name,  he,  at 
the  suggestion  of  his  counsel,  delivered  it  to  K.  the  plaintiff,  who  gave 
his  own  note  to  T.  for  the  amount  due,  payable  at  a  future  day.     The 
understanding  between  them  was,  that  the  plaintiff  should  prosecute 
the  defendant's  note,  and  that  if  he  should  not  succeed  in  the  collec- 
tion thereof,  he  was  not  to  pay  the  note  given  by  him  to  T.,  or  any 
thing  for  it ;  but  that  such  note  was  then  to  be  returned.     T.  attended 
to  the  service  of  summons,  notices,  and  a  subpcena  in  the  action ;  and 
it  did  not  appear  that  K.,  the  plaintiff,  took  any  part  in  the  action  ex- 
cept to  attend  on  the  trial,  where  he  was  examined  as  witness. 

Held,  that  the  plaintiff  was  not  the  real  party  in  interest,  and  could 
not  maintain  an  action.  (Code,  §  111.)  He  was  not  at  all  interested 
in  the  event  of  the  suit ;  for  should  he  recover,  the  money  must  go  to 
T.,  and  should  he  fail,  the  loss  must  fall  on  T.  Second  Uist.,  Gen.  T., 
1857,  Killmore  a.  Culver,  24  £arb.t  656. 

6.  In  an  action  on  a  note,  the  plaintiff  produced  the  note  in  court,  and 
proved  due  indorsements  thereof  sufficient  to  show  legal  title  to  the 
note  in  the  holder.     The  alleged  transferor  testified  that  he  indorsed 
the  note  to  the  plaintiff,  and  that  on  the  same  day  he  received  the 
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plaintiff's  note  for  it,  without  any  understanding  between  them  that  it 
was  passed  to  the  plaintiff  to  be  sued  by  him. — Held,  sufficient  evi- 
dence of  title  and  interest  in  the  plaintiff.  Gen.  T.,  1854,  Westervelt 
a.  Alcock,  3  E.  D.  Smith's  C.  P.  R.,  243. 

7.  A  married  woman  may  maintain  an  action,  without  joining  her  hus- 
band with  her,  to  recover  upon  a  promissory  note  given  to  her  during 
coverture,  for  a  loan    of  money  which  was  he.r  separate   property. 
Second  JDist.,  Gen.  71.,  1857,  Smart  a.  Comstock,  24  Barb.,  411. 

8.  It  seems,  that  in  an  action  in  this  State  by  a  married  woman  of  an- 
other State,  respecting  her  personal  property  alleged  to  be  her  separ- 
ate estate,  she  is  to  be  deemed  as  being  capable  of  holding  such  sep- 
arate property  until  the  contrary  is  shown.     Her  husband  need  not  be 
joined  with  her  in  such  action.     (Code,  §  114.)     Sp.  T.,  1856,  Spies 
a.  The  Accessory  Transit  Company,  5  Duer,  662. 

9.  The  executor  or  administrator  of  a  deceased  member  of  a  partnership 
cannot  be  sued  for  a  firm   debt,  unless  insolvency  of  the  surviving 
partners,  or  some  other  ground  of  special  relief,  be  shown.   N.  T.  Sun\ 
Ct.,  1856,  Copcutt  a.  Merchant,  4  Bradf.,  18. 

10.  The  remedy  at  law  continues  against  the  survivor;  and  the  credit- 
or is  bound  to  resort  to  him,  or  show  a  necessity  for  coming  against 
the  estate  of  the  deceased.     Ib. 

11.  Master  and  servant  may  both  be  joined  as  defendants  in  an  action 
for  damages  for  the  negligence  of  the  servant."    (See  2  Lev.,  172  ;  S. 
C.,  1  Vent.,  295  ;  19  Wend.,  343  ;  4  Barn.  &  C.,  223.)     Gen.  T.,  1854, 
Montfort  a.  Hughes,  3  E.  D.  Smith's  C.  P.  R.,  591. 

12.  The  indemnitor,  who,  as  principal  or  surety,  executes  a  bond  of  in- 
demnity to  the  sheriff  to  induce  him  to  levy  and  sell,  is  liable  as  a  co- 
trespasser  with  the  sheriff,  if  the  goods  sold  are  the  property  of  a  third 
party.     1857,  Herring  a.  Hoppock,   15  N.  T.  R.  (1   E.  P.  Smith), 
409. 

13.  In  an  action  by  legatees  for  a  legacy,  the  executor  produced  a  receipt, 
signed  by  the  mother  of  the  plaintiffs,  by  which  she  acknowledged  the 
receipt,  on  their  behalf,  of  a  part  payment.     No  .authority  on  her  part 
to  receive  the  money  was  shown. 

Held,  that  she  was  not  a  necessary  party  defendant.     Second  Dist., 
Gen.  T.,  1857,  Gleason  a.  Thayer,  24  Barb.,  82. 

14.  Section  132  of  the  Code   amended  by  adding  the  following  words: 
"And  every  person  whose  conveyance  or  incumbrance  is  subsequently 
executed  or  subsequently  recorded,  shall  be  deemed  a  subsequent  pur- 
chaser or  incumbrancer,  and  shall  be  bound  by  all  proceedings  taken 
after  the  filing  of  such  notice,  to  the  same  extent  as  if  he  were  made  a 
party  to  the  action."     Laws  of  1858,  ch.  226.  §  4. 
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15.  In  a  foreclosure  action,  a  party  with  whom  the  mortgagor  has  entered 
into  a  written  contract  for  the  conveyance  of  the  premises  is  a  proper, 
though  perhaps  not  a  necessary,  party  defendant,  and  the  court  may 
order  him  to  be  brought  in  before  a  final  determination  of  the  case. 
Supreme  Ct.,  First  Dist.,  Sp.  T.,  1857,  Crooke  a.  Higgins,  14  How. 
Pr.  R.,  154. 

16.  Where  a  large  sum,  which  was  placed  in  the  hands  of  the  defendant, 
belonged  to  the  different  insurance  companies,  by  whom  a  total  loss 
upon  the  cargo  of  the  ship  named  in  the  complaint  had  been  paid, 
and  belonged  to  them  in  proportion  to  the  sums  which  they  had 
respectively  insured  and  paid,  and  an  average  statement  or  adjustment, 
showing  the  sum  that  each  company  was  entitled  to  receive,  had  been 
properly  made  according  to  the  usage  of  merchants,  it  was  held  that 
any  company  might  alone  maintain  an  action  against  the  trustee  for 
its  share.     Gen.  T.,  1856,  The  General  Mutual  Insurance  Co.  a.  Ben- 
son, 5  Duer,  168. 

17.  Where  A.  places  a  sum  of  money  in  the  hands  of  B.,  to  be  paid  over 
to  C.,  the  latter  may  maintain  an  action  against  B.  for  its  recovery,  as 
so  much  money  received  to  his  use,  even  when  no  privity  has  been 
created  between  them  by  an  express  promise.     (12  Johns.,  279.)     Ib. 

18.  The  husband  is  not  a  necessary  party  to  an  action  for  the  partition 
of  lands  in  which  his  wife  has  an  estate,  held  as  her  separate  property, 
acquired  by  her  under  the  acts  of  1848  and  1849.     Tenancy  by  the 
curtesy  is  abrogated  by  those  acts.     Supreme  Ct.,  Fourth  Dist.,  Sp. 
T.,  1858,  Billings  a.  Baker,  15  How.  Pr.  R.,  525. 

19.  Nor  to  her  action  to  recover  her  separate  estate,  unless  he  claims  an 
interest  in  the  subject  of  the  action,  or  a  complete  determination  of  the 
matter  cannot  be  made  without  him.     The  mere  fact  that  he  is  the 
husband  is  not  a  sufficient  ground  for  requiring  him  to  be  made  a  de- 
fendant.    Supreme  Ct.,-  Third  Dist.,  Gen.  T.,  1856,  Hillman  a.  Hill- 
man,  14  Ib.,  456. 

20.  Of  the  proper  parties  defendant  in  an  action  for  lands.     Taylor  a. 
Crane,  15  How.  Pr.  R.,  358. 

21.  When  a  vendor  of  real  estate  conveys  it  by  a  full  covenant  warranty 
deed,  and  a  prior  outstanding  mortgage  unsatisfied  of  record  is  discov- 
ered, which  the  holder  of  it  declares  to  be  valid,  and  that  money  is 
due  upon  it,  and  the  grantor  insists  nothing  due  or  owing  upon  it,  the 
grantee  may  bring  an  action  to  have  it  satisfied  of  record,  on  paying 
what  may  be  found  due.     He  may  make  his  grantor  a  defendant  in 
the  same  action,  and  demand  judgment  that  on  such  payment  the 
grantor  shall  refund  the  amount  to  him,  so  that  a  complete  determina- 
tion of  the  controversy  may  be  had  in  one  action.     To  that  end,  the 


NEW-YOKK  :  JANUAEY— JULY,  1858.  547 


grantor  is  not  only  a  proper  but  a  necessary  party,  and  a  complaint 
stating  such  facts  and  seeking  such  relief  does  not  improperly  unite 
several  causes  of  action.  Sp.  T.,  1856,  "Wandle  a.  Turney,  5  Duer,  661. 

AMENDMENT,  15,  16  ;  CAUSE  OF  ACTION,  2,  3,  49 ;  WITNESS,  1,  2,  3,  4,  5. 

PARTITION. 

1.  Where  the  jurisdiction  of  the  court  over  the  parties  and  the  subject- 
matter  of  the  action,  which  was  the  partition  of  lands,  is  unquestioned, 
the  fact  that  the  plaintiff  had  only  an  estate  in  remainder,  and  had  not 
the  right  of  immediate  possession,  even  though  it  were  conceded  that 
by  reason  thereof  she  was  not  entitled  to  maintain  the  action,  would 
not  operate  to  impair  the  title  acquired  by  the  purchaser  at  the  sale. 
1857,  Blakely  a.  Calder,  15  N.  Y.  R.  (1  E.  P.  Smith),  617. 

2.  It  seems,  that  a  tenant  in  common  of  a  vested  remainder,  after  the  de- 
termination of  a  life  estate,  is  "  in  possession"  within  the  meaning  of 
2  Revised  Statutes,  317.     Ib. 

3.  A  testator  having  devised  an  undivided  interest  in  an  estate  to  a 
husband  in  trust  for  his  wife  during  her  natural  life,  and  at  her  death 
to  her  heirs,  subject  to  a  life  estate  in  the  husband,  if  he  survived 
her, — 

Held,  1.  That  on  a  partition,  the  proceeds  of  the  interest  so  devised 
should  be  brought  into  court  and  invested,  the  income  to  be  paid  to 
her  during  her  life,  to  her  husband  after  her  death,  if  he  survived  her, 
and  to  go  to  her  heirs  thereafter. 

2.  That  in  such  case,  the  husband  and  wife  being  plaintiffs  in  the 
action  for  partition,  their  having  taken  judgment  that  their  share  of 
the  proceeds  should  be  paid  over  to  them,  instead  of  being  so  brought 
into  court,  was  an  irregularity  for  which  the  purchaser's  motion  to  be 
discharged  should  be  granted,  unless  the  plaintiff  should  amend.  No- 
ble a.  Cromwell,  Ante,  59. 

4.  The  failure  of  a  guardian  ad  litem  for  infant  defendants,  in  a  par- 
tition action,  to  file  his  bond  according  to  the  requirements  of  the 
statute,  does  not  render  the  proceedings  and  judgment  absolutely  void. 
It  is  merely  an  irregularity,  of  which  the  court  have  the  power  to 
allow  amendment  by  filing  a  bond  nunc  pro  tune.    Croghan  a.  Living- 
ston, Ante,  350. 

5.  Of  the  jurisdiction  of  the  court  in  actions  to  which  infants  are  par- 
ties.    Ib. 

6.  It  seems,  that  proceedings  for  partition  under  2  Revised  Statutes,  313, 
.  are  abolished  by  the  Code,  being  superseded  by  action.     Ib. 

7.  Where,  in  an  action  for  partition,  all  necessary  parties  were  joined, 
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any  error  in  stating  in  the  complaint  their  interests,  or  any  omission  to 
state  what,  on  motion,  the  plaintiff  might  have  been  compelled  to  in- 
sert by  way  of  amendment,  is  not  an  irregularity  which  can  affect  the 
title.  Noble  a.  Cromwell,  Ante,  59. 

8.  The  purchaser  is  not  to  be  discharged  because  of  the  plaintiff's  omis- 
sion to  allege  in  the  complaint  that  there  are  no  other  parties  in  in- 
terest or  incumbrances  than  those  joined,  or  the  referee's  omission  to 
annex  to  the  report  the  searches.     Ib. 

9.  If  there  are  other  incumbrances,  the  burden  is  on  the  purchaser,  who 
asks  on  such  grounds  to  be  discharged,  to  point  them  out.     Ib. 

10.  In  proceedings  for  partition  under  the  act  of  1852  (Laws  0/1852,  ch.y 
277),  which  directs  that  no  partition  or  sale  shall  be  ordered,  "unless 
it  be  made  satisfactorily  to  appear  that  the  interests  of  such  infant  re- 
quire such  partition  or  sale,"  it  is  not  sufficient  that  the  referee  reports 
"that  in  his  opinion  it  would  be  proper  to  allow  said  infants  to  prose- 
cute an  action  for  the  partition  or  sale  of  the  real  estate  mentioned  in 
the  petition."     The  facts  which  warrant  such  a  conclusion  should  be 
set  forth  in  the  report,  that  the  court  may  judge  whether  necessity 
exists  for  the  proceeding.     Supreme  Court,  Second  Dist.,  Sp.  T.,  1856, 
In  re  Marsac,  15  How.  Pr.R.,  383. 

AMENDMENT,  2,  3,  4,  14. 

PLEADING. 

1.  In  a  foreclosure  action,  the  complaint  set  forth  the  condition  of  the 
bond,  and  alleged  that  the  mortgage  was  executed  "  with  the  same 
conditions  as  the  said  bond."     The  answer  denied  that  the  mortgage 
contained  the  condition,  repeating  it  as  stated  in  the  complaint. 

Held,  insufficient  on  demurrer.  It  was  not  a  denial  that  the  mort- 
gage contained,  by  reference  to  the  bond,  or  otherwise,  substantially 
the  same  condition.  To  raise  that  issue,  the  defendant  should  have 
denied  the  deeds,  or  set  forth  the  condition  of  the  mortgage  in  hcec 
verba,  that  the  court  might  see  what  it  was,  1857.  Dimon  a.  Dunn, 
15  N.  T.  R.  (1  E.  P.  Smith),  498. 

2.  Whether  under  the  Code  any  exception  ought  to  be  recognized  to  the 
rule  that  the  burden  of  allegation  and  proof  is  on  the  party  who  has  the 
affirmative, —  Query  ?     Johnson  a.  The  Hudson  River  R.  R.  Co.,  5 
Duer,  21. 

3.  In  an  action  for  rent,  the  complaint  alleged  that  the  letting  was  by 
an  agreement  in  writing  (not  stated  to  be  under  seal),  by  which  the 
plaintiffs  leased  the  premises,  and  the  defendants  agreed  to  pay  the 
rent ;  but  it  did  not  allege  that  the  defendant  took  possession.     The 
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answer  set  up  two  defences.  1st.  That  although  the  plaintiff,  at  the 
time  of  making  the  lease,  represented  that  he  was  the  owner  of  the 
premises,  and  entitled  to  lease  them,  he  was  not,  but  that  the  premi- 
ses were  owned  by  third  parties,  "  to  whom  the  defendant  was  liable 
for  the  use  and  occupation  thereof,"  and  that  no  estate  or  interest 
vested  in  the  defendant  by  the  lease.  2d.  That  the  lease  contained  an 
agreement  for  quiet  enjoyment ;  that  shortly  after  the  defendant  en- 
tered into  possession,  one  W.  brought  an  action  of  ejectment  against 
him,  and,  after  defence  by  the  plaintiff,  recovered  judgment  for  the 
possession  with  costs  ;  that  W.  made  claim  on  the  defendant  for  mesne 
profits  in  a  sum  equal  to  the  rent  claimed  by  the  plaintiff,  and  de- 
fendant demanded  judgment  against  the  plaintiff  for  his  damages  by 
failure  of  the  plaintiff's  title. 

Held,  on  demurrer  to  the  answer,  that  since  the  defendant  had 
voluntarily  shown  the  fact  of  occupation,  which  the  plaintiff  had 
omitted  to  state,  the  rule  precluding  the  tenant  from  denying  his  land- 
lord's title,  in  an  action  for  use  and  occupation,  must  be  held  to  apply, 
and  that  the  first  defence  was  therefore  insufficient.  If  there  was  any 
other  party  who  has  an  apparent  claim  for  the  use  of  the  premises,  the 
defendant  should  have  sought  a  remedy  by  interpleader.  That  the 
second  defence  was  insufficient,  it  showing  no  eviction.  Vernam  a. 
Smith,  15  N.  T.  R.  (1  E.  P.  Smith),  327. 

4.  Whether  an  answer  to  such  a  complaint,  merely  alleging  that  the 
plaintiff  at  the  time  of  the  demise  had  no  title,  would  now  be  held 
sufficient, —  Query  ?     Ib. 

5.  In  pleading  a  contract  which  the  Statute  of  Frauds  requires  to  be  in 
writing — e.  g.,  a  contract  relating  to  lands — it  is  not  necessary  to  allege 
the  facts  relied  on  to  take  the  case  out  of  the  statute.     It  is  sufficient 
on  demurrer  to  allege  that  a  contract  was  made.     Such  an  allegation 
is  to  be  understood  as  intending  a  real  contract — something  which  the 
law  would  recognize  as  such,  and  not  repudiate  as  void.     There  is  no 
reason  for  departing,  under  the  Code,  from  the  former  well-settled  rule 
in  law  and  equity.     (Elting  a.  Vanderlyn,  4  Johns.,  237 ;  Myers  a. 
Morse,  15  Ib.,  425  ;  State  of  Indiana  a.  Woram,  6  Hill,  33 ;  Cozine 
a.  Graham,  2  Paige,  177.)     The  existence  of  a  writing  in  such  case 
is  matter  of  evidence ;  it  is  not  one  of  the  pleadable  facts.     Supreme 
Ct.,  Third  Dist.,  Gen.  T.,  1855,  Livingston  a.  Smith,  14  How.  Pr.  R., 
490.    (The  contrary  is  held  in  the  New  York  Superior  Court.    2  Duer, 
609,  626.) 

6.  In  an  action  for  breach  of  contract,  the  performance  of  a  concurrent 
act  which  the  contract  expressly,  or  by  implication,  devolved  on  the 
plaintiff,  must  be  averred.     (Lester  a.  Jewett,  1  Kern.,  453.)     N.  Y. 
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Superior  Ct.,  Gen.  T.,  1857,  Considerant  a.  Brisbane,  14  How.  Pr. 
R.,  487. 

7.  Whether  section  162  of  the  Code  is  applicable  to  the  performance  of 
a  concurrent  act, —  Query  ?    Ib. 

8.  Where  an  infant  conveys  his  land,  and  afterwards,  on  coming  of  age, 
would  avoid  the  deed  and  recover  possession,  he  must  before  suit 
make  an  entry  upon  the  lands,  and  execute  a  second  deed  to  a  third 
person,  or  do  some  other  act  of  equal  notoriety  in  disaffirmance  of  the 
first  deed,  or  an  action  cannot  be  maintained.  (Bool  a.  Mix,  17  Wend., 
119 ;  Dominick  a.  Michael,  4  Sand/.,  420.)     His  act  of  disaffirmance 
must  be  averred  in  pleading,  and  is  necessary  to  be  proved.     The  want 
of  this  allegation  makes  the  complaint  fatally  defective.     Second  Dist., 

•     Sp.  T.,  1857,  Voorhies  a.  Voorhies,  24  Barb.,  150. 

9.  To  a  complaint  against  the  mayor  of  the  city  of  New  York  for  false 
imprisonment,  the  answer  denied   "that  the  defendant   caused  the 
plaintiff  to  be  arrested,  as  is  in  said  complaint  alleged."     It  further 
alleged,  that  on  the  day  named  the  plaintiff  was  brought  before  him, 
charged  with  having  committed  the  offence  of  driving  a  wagon,  for 
"the  transportation,  of  goods,  wares,  and  merchandise  for  hire,  without 
being  duly  licensed  by  the  mayor,  contrary  to  the  ordinances  of  the 
mayor,  aldermen,  &c.,  passed  May  30th,  1848;"  an  examination  into, 
and  determination  upon,  the  charge ;  the  making  of  a  record  of  the 
proceedings  and  judgment ;  the  issuing  of  process  pursuant  to,  and 
to  carry  the  decision  into  effect ;  that  he  acted  under  and  by  virtue  of 
authority  with  which  he,  as  such  mayor,  was  invested  by  statutes  of 
the  State,  which  were  referred  to  by  their  title  and  date  of  passage, 
and  in  accordance  with  ordinances,  which  were  also  pleaded  by  sta- 
ting the  date  of  their  passage ;  that  in  all  these  proceedings  "  he  acted 
in  good  faith,  and  in  the  faithful  discharge  of  his  duty  as  such  mayor, 
and  under  and  by  virtue  of  the  authority  with  which  he,  by  law,  as 
such  mayor,  was  invested,  and  according  to  the  statute  in  such  case 
made  and  provided,  and  more  particularly  under  and  by  virtue  of  cer- 
tain acts  and  ordinances  to  which  the  answer  referred. 

Ifeld,  sufficient  as  a  statement  that  the  determination  of  an  officer 
of  special  jurisdiction  was  duly  made,  under  section  161  of  the  Code. 
Gen.  T.,  1856,  Willis  a.  Havemeyer,  5  Duer,  447. 

10.  The  answer  to  a  complaint  for  damages  for  breach  of  a  contract  con- 
tained two  defences:  the  first  to  the  merits  of  the  action;  the  sec- 
ond set  up  that  certain  four  other  persons  were  joint  contractors  with 
the  defendant  in  making  the  contract  sued  on.     The  plaintiff  moved 
that  the  second  defence  be  stricken  out,  on  the  ground  that  it  con- 
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tained  only  matter  in  abatement,  -which  was  waived  by  putting  in  an 
answer  on  the  merits. 

Held  (following  Gardiner  a.  Clark,  6  How.  Pr.  R.,  449  ;  King  a. 
Vanderbilt,  7  Ib.,  385  ;  Smith  a.  Compton,  Seventh  List.,  Gen.  T., 
June,  1855,  MS.',  and  opinion  of  DENIO,  J.,  in  Zabriskie  a.  Smith,  3 
Kern^  322,  and  disapproving  of  Sweet  a.  Tuttle,  10  How.  Pr.  R.,  40 ; 
Mayhew  a.  Robinson,  10  Ib.,  162;  Bridge  a.  Payson,  5  Sandf.,  210), 
that  a  defence  consisting  of  matter  in  abatement  only,  and  which  is 
not  a  bar  to  the  action,  cannot  be  set  up  in  an  answer  containing 
matter  in  bar  of  the  action.  The  question  is  simply  one  of  the  order, 
not  of  the  form,  "  of  pleading  :"  that  each  defence  or  counter-claim 
must  refer  to  "  the  causes  of  action  which  they  are  intended  to  an- 
swer," shows  that  the  defences  contemplated  in  that  section  are  de- 
fences to  the  cause  or  causes  of  action  stated  in  the  complaint,  and 
nothing  else.  Matter  in  abatement  is  not  a  defence  to  the  action  with- 
in the  meaning  of  section  150.  A  matter  which  is  only  in  abatement 
of  the  action,  is  not  an  answer  to  the  cause  of  action.  The  Revised 
Statutes,  allowing  double  pleading,  was  quite  as  liberal  as  the  Code  in 
this  respect  (2  Rev.  Stats.,  352,  §  9,  1st  ed.),  yet  under  them  the  de- 
fendant was  never  allowed  to  interpose  both  pleas.  Supreme  Ct.,  Sev- 
enth Dist^  Sp.  T.,  1857,  Van  Buskirk  a.  Roberts,  14  How.  Pr.  R.,  61. 

11.  Where  a  copy  of  the  instrument  declared  on  is  set  out  in  the  com- 
plaint, and  it  purports  to  be  for  value  received,  that  is  a  sufficient  al- 
legation of  a  consideration.      (Jerome  a.  Whitney,  7  Johns.,  321  ; 
Waldrad  a.  Petrie,  4  Wend.,  575.)     Prindle  a.  Carruthers,  15  N.  Y. 
R.  (1  E.  P.  Smith),  425. 

12.  The  allegation  that  "  defendant  made  his  contract  in  writing,"  &c., 
imports  a  delivery  of  it.     (Churchill  a.  Gardiner,  7  T.  R.,  596  ;  Peeks 
a.  Bratt,  6  Barb.,  660.)     Ib. 

13.  Allegations  in  the  present  tense,  in  a  verified  complaint,  must  be 
deemed  as  relating  to  the  date  of  the  verification.     Ib. 

14.  In  an  action  between  partners,  for  an  accounting,  the  complaint  al- 
leged, and  the  articles  of  agreement  which  were  set  forth  in  the  com- 
plaint stated,  that  the  plaintiff  contributed  $2250  to  the  capital  of  the 
firm,  which  sum,  the  complaint  alleged,  the  defendant  had  converted 
to  his  own  use.     The  answer  denied  that  the  $2250  was  contributed 
as  capital ;  and  averred  that  it  was  to  be  paid  by  the  plaintiff  for  an 
equal  interest  in  the  business  ;  that  the  money  was  paid  on  that  basis  ; 
and  that  both  parties  have  acted  upon  the  understanding  that  such 
was  the  meaning  of  the  articles. 

Held,  sufficient  to  present  the  issue,  whether  the  articles  were  by 
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mistake  so  drawn  as  not  to  express  the  actual  agreement  of  both  par- 
ties.    Gen.  T.,  1856,  lies  a.  Tucker,  5  Duer,  393. 

15.  The  complaint  alleged  that  a  car  of  the  defendants,  in  charge  of 
their  servant  and  agent,  was  wrongfully  driven  over  a  child,  whereby, 
&c.,  and  that  the  defendants,  by  negligence  of  themselves  and  their 
agents,  ran  over  the  child  and  caused  her  death. 

Held,  that  evidence  was  admissible  of  any  facts  of  negligence  on 
the  part  of  the  defendants  in  the  construction  of  the  cars,  which  would 
have  aided  in  causing  such  injury.  Gen.  T.,  1854,  Oldfield  a.  The 
New  York  &  Harlem  Railroad  Co.,  3  E.  D.  Smith's  C.  P.  R.,  103. 

16.  In  an  action  by  the  indorsees  against  the  maker  of  a  note  of  which 
an  insurance  company  were,  the  payees  and  indorsers,  the  complaint 
showed  tbat  the  defendant  made  his  note  to  the  Atlas  Mutual  Insu- 
rance Company  or  order,  and  that  the  company  indorsed  it,  and  trans- 
ferred and  delivered  it  to  the  plaintiffs.     It  did  not  expressly  aver  that 
the  transfer  was  made  pursuant  to  a  resolution  of  the  board  of  di- 
rectors. 

Held,  sufficient  on  demurrer.  If  such  resolution  were  necessary,  it 
was  implied  and  provable  under  the  allegation  that  the  company  trans- 
ferred the  note.  That  is  not  true  if  the  transfer  was  not  made  by  the 
proper  officer,  and  according  to  law.  Supreme  Ct.,  First  Dist.,  Sp.  T., 
1857,  Nelson  a.  Eaton,  15  How.  Pr.  R.,  305. 

17.  An  allegation,  that  after  the  transfer  the  company  became  insolvent 
and  was  dissolved,  is  an  indirect  statement  that  it  was  solvent  when 
the  transfer  was  made.     It  would  be  untrue  to  say  that  the  company 
became  insolvent  after  the  assignment,  if  it  were  insolvent  before  and 
at  the  time  of  the  assignment.     Ib. 

18.  An  allegation  that  deceased  was  drowned  through  the  negligence  and 
unskilfulness  of  "  the  man  rowing  and  having  charge  of  the  skiff,"  and 
that  the  skiff  was  run  at  the  defendant's  ferry,  and  pursuant  to  the 
defendant's  license,  is  not  sufficient  to  warrant  the  inference  that  "the 
man  rowing"  was  in  defendant's  employ.     To  make  that  appear,  it 
should  be  alleged  that  the  man  was  in  the  employ  of,  or  the  servant 
or  agent  of,  the  defendant.     Third  Dist.,  Sp.  T.,  1855,  Blackwell  a. 
Wiswall,  24  Barb.,  355 ;  affirmed  at  Gen.  T.,  1857,  S.  C.,  14  How. 
Pr.  R.,  257. 

19.  In  an  action  to  recover  damages  for  the  breach  of  a  covenant — e.  g., 
against  the  surety  for  the  tenant  in  a  lease,  on  default  of  the  tenant  to 
keep  the  covenants  of  the  lease  on  his  part — the  averment  in  the  com- 
plaint of  the  amount  of  damage  is  not  traversable.     It  must  be  proved, 
whether  denied  or  not.     If  the  defendant  fails  to  answer,  the  plaintiff 
must  still  prove  the  amount  of  damage  he  has  sustained.     (Counoss 
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a.  Meir,  2  E.  D.  Smith's  C.  P.  R.,  314.)     Hackett'a.  Richards,  3  E. 
D.  Smith's  C.  P.  R.,  13. 

20.  When  the  sufficiency  of  a  complaint,   as  not  stating  facts  constitu- 
ting a  cause  of  action,  is  denied,  the  only  question  is,  whether,  if  the 
facts  stated  are  admitted  to  be  true,  the  plaintiff  is  entitled  to  the 
relief  which  he  claims;  and  in  determining  this  question,  it  is  quite 
immaterial  whether  the  relief  sought  is,  in  its  nature,  legal  or  equita- 
ble.    Hence,  if  an  action  involving  the  distribution  of  a  fund  by  a 
trustee  is  to  be  deemed  equitable  in  its  nature,  and  the  presence  of 
other  parties  is  deemed  by  the  trustee  to  be  necessary,  before  the  relief 
sought,  although  proper  in  ftself,  could  with  propriety  be  granted,  the 
absence  of  those  parties  must  be  made  a  ground  of  objection,  at  the 
time  and  in  the  form  prescribed  by  the  Code — i.  e.,  by  demurrer  or 
answer  (§  148) — in  order  that  the  plaintiff  might  bring  them  in,  if 
their  presence  was  held  necessary.     Such  objection  cannot  be  taken  by 
motion  to  dismiss  the  complaint  at  the  trial  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient.     Gen.  T.,  1856,  The  General 
Mutual  Ins.  Co.  a.  Benson,  5  Duer,  168. 

21.  If,  in  fact,  the  complaint   contains  but  a  single  cause  of  action, 
although  a  part  of  the  facts  constituting  it  are  set  forth,  some  in  one 
count  as  constituting  one  cause  of  action,  and  some  in  another  as  con- 
stituting a  separate  cause  of  action,  the  defendant  cannot  successfully 
demur  on  the  ground  that  two  causes  of  action  are  improperly  united. 
Supreme   Ct.,   Third  Dist.,    Gen.  T.,  1856,  Hillman  a.  Hillman,  14 
How.  Pr.  R.,  456. 

22.  Where  a  complaint  contains  in  reality  two  causes  of  action,  stated 
however  in  form  as  but  one,  the  defendant  may  demur  to  one  and  an- 
swer the  other.     Gen.  T.,  1854,  Clarkson  a.  Mitchell,  3  E.  D.  Smith's 
C.  P.  R,  269. 

23.  A  commingled  statement  of  two  causes  of  action,  that  might  pro- 
perly be  united  in  the  same  complaint,  if  separately  stated,  is  not 
ground  of  demurrer,  but  the  remedy   is  by  motion.      Sp.  T.,  1856, 
Harsen  a.  Bayaud,  5  Duer,  656. 

24.  If  the  complaint  shows  damage,  it  is  not  ground  of  demurrer  that  it 
does  not  show  the   amount  of  damages.      Supreme  Ct.,  first  Dist., 
Sp.  T.,  1857,  Mead  a.  Mali,  14  Row.  Pr.  R.,  347. 

25.  Amount  of  damages  never  the  subject  of  demurrer.     Supreme   Ct., 
First  Dist.,  Sp.  T.,  1857,  Hecker  a.  DeGroot,  15  Ib.,  314. 

26.  When  new  matter,  set  up  in  the  answer,  merely  tends  to  show  that 
the  plaintiff  has  no  cause  of  action,  or  tends  to  defeat  his  recovery  in 
whole  or  in  part,  such  new  matter  does  not  constitute  a  counter-claim, 
and  need  not  be  replied  to.     A  reply  is  only  called  for  where  the  new 
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matter  constitutes  a  cause  of  action  in  the  defendant  against  the  plain- 
tiff to  the  record,  independent  of  the  plaintiff's  cause  of  action,  and 
which  would  entitle  the  defendant  to  maintain  an  action  against  the 
plaintiff,  if  the  plaintiff  had  brought  no  suit  against  the  defendant. 
Nichols  a.  Boerum,  Ante,  290. 

27.  In  an  action  against  the  maker  of  a  note,  the  defendant  answered, 
setting  up  a  failure  of  consideration,  in  that  the  goods  sold  by  the 
plaintiff,  in  payment  for  which  the  note  was  given,  were  not  of  the 
quality  warranted,  and  claimed  damages  for  the  breach  of  warranty. 

Held,  that  the  defence  set  up  by  the  answer  did  not  constitute  a 
counter-claim,  and  required  no  reply.  Ib. 

28.  To  a  complaint  on  a  note,  the  answer  of  an  indorser  alleged  usury, 
and  demanded  judgment  that  his  name  be  cancelled  and  discharged 
from  the  note.   • 

Held,  that  the  answer  was  not  to  be  deemed  as  setting  up  a  counter- 
claim, so  that  failure  to  reply  admitted  its  allegations.  When  the  facts 
alleged  may  possibly  constitute  a  counter-claim,  but  are  such  as  always 
constitute  a  flat  bar,  at  law,  to  the  action,  they  should  be  deemed  to  be 
set  up  as  a  defence  merely,  unless  the  answer  expressly  states  that  they 
are  set  up  by  way  of  counter-claim.  To  preclude  a  plaintiff  from  a 
recovery,  on  the  idea  that  he  has  admitted  the  allegations  of  such  an 
answer  to  be  true  by  omitting  to  reply  to  it,  when  the  same  allega- 
tions, viewed  merely  as  a  defence,  would  be  put  at  issue  by  the  Code, 
would  operate  as  a  surprise  in  all  actions  in  which  the  defence  of  usury 
is  interposed.  Gen,  T.,  1856,  Burrall  a.  DeGroot,  5  Duer,  379  ;  and 
see  Gildersleeve  a.  Mahony,  5  Ib.,  383,  385. 

29.  In  an  action  on  a  promissory  note  for  $120,  the  answer  of  the  defend- 
ant, the  maker,  stated  that  the  note  was  given  on  the  purchase  of 
goods ;  that  the  goods  were  not  of  the  quality  warranted,  and  that 
upon  his  discovery  of  their  defects,  he  offered  to  return  them  ;  and  he 
claimed  damages  in  the  sum  of  $100,  to  be  recouped  from  the  amount 
of  the  note. 

Held,  on  demurrer  to  the  answer,  that  the  answer  was  not  insuffi- 
cient because  it  did  not  present  a  defence  to  the  whole  demand  of  the 
plaintiff.  If  there  was  a  breach  of  warranty,  the  defendant  would 
have  a  cause  of  action  against  the  plaintiff.  (Beirne  a.  Dord,  1  Seld., 
95  ;  Hargous  a.  Stone,  1  Ib.,  72.)  It  is  not  required  that  a  counter- 
claim equal  the  amount  of  the  plaintiff's  claim.  It  is  enough  if  the 
answer  states  a  cause  of  action  against  the  plaintiff,  arising  out  of.  the 
contract  or  transaction  set  forth  in  the  complaint,  as  the  foundation  of 
the  plaintiff's  claim,  or  connected  with  the  subject  of  the  action. 
Gen.  T.,  1856,  Allen  a.  Haskins,  5  Duer,  332. 
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30.  The  denial  in  a  verified  answer  of  the  indorsers,  in  an  action  on  a 
promissory  note,  that  notice  of  protest  was  given  to  them,  is  not  suffi- 
cient as  an  affidavit  annexed  to  a  plea,  under  2  Revised  Statutes,  212, 
§  46,  denying  that  notice  was  received.     Gen.   T.,  1856,  Arnold  a. 
Rock  River  Valley  Union  R.  R.  Co.,  5  Duer,  207.     Compare  Burrall 
a.  DeGroot,  5  Ib.,  379,  382. 

31.  On  demurrer  to  complaint,  the  court  being  of  opinion  that  the  plead- 
ing was  not  insufficient,  but  was  indefinite  and  uncertain,  the  demurrer 
was  overruled,  with  leave  to  answer  without  costs,  unless  the  plaintiff 
elected  to  amend  the  complaint,  to  make  it  more  definite ;  but  with 
like  leave,  on  payment  of  costs  of  the  demurrer,  on  his  making  such 
amendment.     Supreme   Ct.,  First  Dist.,  Sp.  T.,  1857,  Mead  a.  Mali, 
15  How.  Pr.  R.,  347,  353. 

AMENDMENT,  5,  6,  7,  8,  9, 10, 11, 12, 13, 15  ;  ANSWER;  CAUSE  OF  ACTION  ; 
COMPLAINT;  COUNTER-CLAIM;  DEMURRER;  JOINDER  OF  ACTIONS  ;  JUS- 
TICE'S COURT,  tit.  Pleading ;  RECOUPMENT  ;  TRIAL,  14  ;  VARIANCE. 

POLICE. 

1.  Removal  of  a  member  of  the  force  must  be  in  strict  conformity  to 
the  provisions  of  the  act  and  the  rules  of  the  Board.     The  People 
on  rel.  Gambling  a.  The  Board  of  Police,  Ante,  162. 

2.  Certiorari  is  the  proper  remedy  for  review  of  proceedings  of  the  Board 
in  making  removals.    Ib. 

PROMISSORY  NOTE. 

"Where  usury  is  not  set  up  as  a  defence,  the  mere  fact  that  an  accommo- 
dation note  was  usuriously  discounted  is  not  to  be  regarded,  unless  the 
usury  is  so  gross  as  to  raise  presumption  of  fraud.  That  the  consid- 
eration of  the  transfer  was  usurious,  is  not  of  itself  evidence  that  the 
transferree  had  reason  to  suspect  that  his  transferrer  had  no  title. 
Gen.  T.,  1856,  Gould  a.  Segee,  5  Duer,  260. 

CAUSE  OF  ACTION,  13,   14,  32,  33,  34,  35,  39,  40,41,42,50;  COM- 
PLAINT; CORPORATION,  21 ;  PLEADING,  30. 

PUBLIC  ADMINISTRATOR. 

1.  Where  the  deceased  leaves  no  known  heir,  or  next  of  kin,  the  public 
administrator  may  contest  the  will  in  relation  to  the  personal,  and  the 
attorney-general  in  relation  to  the  real,  estate.      N.  Y.  Surr.   C?., 
1857,  Gombault  a.  The  Public  Administrator,  4  Bradf.,  226. 

2.  The  public  administrator,  pending  a  contest  on  the  grant  of  letters  of 
administration,  may  be  authorized  to  sell  such  portions  of  the  assets  as 
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may  be  necessary  for  the  preservation  and  benefit  of  the  estate.  JV.  Y. 
Surr.  Ct.,  1857,  The  Public  Administrator  a.  Burdell,  4  Bradf.,  252. 
3.  The  public  administrator,  like  other  administrators,  is  bound  to  obey 
all  lawful  orders  of  the  surrogate,  notwithstanding  the  special  direc- 
tion of  the  statute  as  to  the  mode  of  keeping  his  deposits.  N.  Y. 
Surr.  Ct.,  1856,  Lockhart  a.  The  Public  Administrator,  4  Bradf.,  21. 

EXECUTORS  AND  ADMINISTRATORS,  2. 

QUESTIONS  OF  LAW  AND  FACT. 

1.  Although,  under  2  Revised  Statutes,  137,  fraud  in  a  debtor's  assign- 
ment is  in  all  cases  a  question  of  fact,  yet,  wherever  an  assignment 
contains  provisions  which  are  calculated  per  se  to  hinder,  delay,  or 
defraud  creditors,  although  the  fraud  must  be  passed  upon  as  a  ques- 
tion of  fact,  it  nevertheless  becomes  the  duty  of  the  court  to  set  aside 
the  finding  of  it  in  opposition  to  the  plain  inference  to  be  drawn  from 
the  face  of  the  instrument.     Dunham  a.  Waterman,  Ante,  357. 

2.  It  is  a  question  for  the  jury,  whether,  under  the  peculiar  circumstan- 
ces of  each  case,  a  child  permitted  to  go  through  the  streets,  at  an 
age  of  six  or  seven  years,  was  or  was  not  possessed  of  sufficient  dis- 
cretion to  avoid  ordinary  accidents ;  so  that  in  case  of  injury  to  it  by 
negligence  of  third  parties,  the  permitting  it  to  be  unattended  is  negli- 
gence on  its  part,  which  would  bar  an  action.     Gen.  T.,  1854,  Old- 
field  a.  The  New  York  and  Harlem  R.  R.  Co.,  3  E.  D.  Smith's  C.  P. 

a.,  IDS. 

3.  Whether  such  negligence  may  not  be  presumed  as  matter  of  law,  in 
the  case  of  much  younger  children, —  Query  ?     Ib. 

NOTICE,  1. 

RECEIVER. 

1.  Section  244  of  the  Code  amended  by  adding  to  subdivision  4  the 
words,  "  and  in  like  cases  of  the  property  within  this  State  of  foreign 
corporations."     Laws  of  1858,  ch.  226,  §  20. 

2.  Subdivision  1  of  the  same  section    amended  by  adding,  "  except  in 
cases  where  judgment  upon  failure  to  answer  may  be  had  without  ap- 
plication to  the  court."     75.,  §  21. 

3.  The  application  for  appointment  of  a  receiver,  in  proceedings  supple- 
mentary to  execution,  cannot  be  resisted  on  the  ground  that  the  judg- 
ment was  one  confessed  to  secure  a  contingent  liability  not  yet  matured. 
On  such  an  application,  the  court  cannot  go  behind  the  judgment  and 
execution.     The  question  whether  the  plaintiff  was  entitled  to  issue 
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execution,  must  be   raised  by  motion.     Supreme  Ct.,  Seventh  Dist., 
Gen.  T.,  1857,  Lenta.  McQueen,  15  How.  Pr.  R.,  313. 

4.  A  plaintiff  should  always  apply  for  a  receiver,  when  he  has  obtained 
an  injunction  against  the  judgment  debtor,  to  protect  his  property  and 
effectuate  his  lien.     Ib.  ;  Webb  a.  Overman,  Ante,  92. 

5.  A  steamboat  had  been  mortgaged  by  successive  mortgages  to  four 
different  parties.     Executions  upon  judgments  obtained  in,  and  attach- 
ments issued  by  courts  of  this  State  had  been  levied  upon  her,  and 
she  was  subject  also  to  several  admiralty  liens,  on  which  libels  had 
been  filed,  and  the  United  States  marshal  had  seized  her,  and  was 
advertising  her  for  sale.     The  same  had   been  done  by  some  of  the 
mortgagees,  and  by  the  sheriff.     After  the  marshal  %ad  taken  posses- 
sion under  the  plaintiff,  one  of  the  subsequent  mortgagees  brought 
his  action  against  the  other  mortgagees  and  lienors,  and  applied  for 
the  appointment  of  a  receiver. 

Held,  1.  That  the  court  would  not,  in  such  action,  interfere  with 
the  rights  of  the  libellants  in  admiralty,  nor  with  the  possession 
of  the  marshal  under  admiralty  process,  nor  to  prevent  any  of  the 
parties  enforcing  their  claims  in  the  U.  S.  District  Court,  much  less 
to  interpose  any  obstructions  to  any  exercise  of  jurisdiction  by  that 
court. 

2.  That  a  receiver  of  the  rights  and  interests  of  all  parties  who  had 
not  filed  libels,  should  be  appointed  in  order  that  such  rights  and  in- 
terests might  be  represented  by  one  person  in  that  court,  to  whom  any 
surplus  or  remnants  might  be  paid,  to  be  disposed  of  in  the  suit  in  the 
State  court.  Sp.  T.,  1855,  Thompson  a.  Van  Vechten,  5  Duer,  618; 
see  5  Ante,  458. 

6.  The  receiver  of  partnership  property  may  be  authorized  to  carry  on 
the  business,  in  the  use  of  the  firm  property,  until  a  sale  could  be 
made,  where  the  property — e.  g.,  the  horses  of  a  livery  stable — is 
such  as  would  be  at  great  expense,  and  suffer  injury  by  being  not 
used*    Supreme  Ct.,  Fourth  Dist.,  Sp..,  T.,  1856,  Jackson  a.  De  Forest, 
14  How.  Pr.  R.,8l. 

7.  But  in  general  the  court  should  not  authorize  the  business  to  be  car- 
ried on  by  the  receiver.     Ib. 

8.  An  ex  parte  order,  directing  the  receiver  of  a  mutual  insurance  com- 
pany to  sue  for  the  whole  unpaid  balance  due  on  premium  notes, 
does  not  operate  to  entitle  the  receiver  to  recover  in  an  action  brought 
before   the   necessary  assessments  have  been   made.     Supreme   Ct., 
Seventh  Dist.,  Sp.  T.,   1857,  Williams  a.  Lakey,  15  How.  Pr.  R^ 
206. 

9.  The  provisions  of  the  Revised  Statutes  (pt.  3,  tit.  4,  art.  2,  ck.  8, 
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RECOUPMENT. 


§  42),  respecting  the  duties,  &c.,  of  receivers  in  proceedings  against 
corporations — amended.     Laws  q/"1858,  592,  ch.  348. 

10.  When,  in  proceedings  by  a  judgment  creditor  of.  a  railroad  corpora- 
tion, an  order  of  sequestration  of  their  property  has  been  granted,  and 
a  receiver  appointed,  and  the  creditors  of  the  company  restrained  from 
proceedings  at  law,  and  required  to  exhibit  their  claims,  the  court 
should  restrain  judgment  creditors  of  the  company  from  prosecuting 
actions,  under  section  10  of  the  general  railroad  act  (Laws  of  1850, 
211,  ch.  140),  against  stockholders,  to  recover  unpaid  subscriptions  to 
the  stock.     Supreme  Ct.t  Gen.  T.,  1856,  Rankin  o.  Elliott,  14  How. 
Pr.  R.,  339. 

11.  If  the  receiver  is  directed  to  collect  all  moneys  due  the  corporation, 
and  the  order  of  sequestration  embraces  the  things  in  action  and 
effects  of  the  company,  such  proceedings  place  all  such  claims  in 
the  hands  of  the  court,  and  beyond  the  reach  of  individual  credi- 
tors.    Ib. 

12.  A.,  as  a  receiver,  upon  leave  to  sue  being  granted,  brought  an  action 
against  B.,  another  receiver  of  a  different  estate,  in  which  action  a 
part  of  the  relief  sought  was  an  injunction  restraining  B.  from  paying 
over  certain  moneys  held  by  him  as  receiver,  until  the  order  of  the 
court.     Another  party,  who  claimed  the  same  fund,  also  brought  an 
action  against  B.,  seeking  the  same  relief.     Thereupon  B.,  as  receiver, 
brought  an  action  against  both  plaintiffs,  asking  an  injunction  restrain- 
ing them  from  proceeding  in  those  actions,  and  asking  that  they  might 
interplead,  and  that  he  be  allowed  to  pay  the  money  into  court". 

Held,  that  the  injunction  in  this  last  action  was  properly  granted. 
The  rule,  that  a  receiver  should  not  be  enjoined,  was  first  violated  by 
the  defendants  in  the  last  action,  and  would  be  best  enforced  by  sus- 
taining the  injunction  in  that  action.  Second  Dist.,  Sp.  T.,  1857, 
Winfield  a.  Bacon,  24  Barb.,  154. 

13.  The  proper  method  to  restrain  a  receiver  is  by  application  to  the 
court,  whose  officer  he  is,  for  instructions.    (9  How.  Pr.  R.,  138.)    Ib. 

14.  An  action  against  a  receiver  should  not  be  restrained  on  *he  ground 
that  a  former  judgment  has  disposed  of  the  matters  involved  in  the 
action ;  but  the  receiver  should  be  left  to  set  that  up  as  a  defence. 
Jay's  case,  Ante,  293. 

DEFENCES,  23  ;  SUPPLEMENTARY  PROCEEDINGS,  9,  10 ;  WAIVER,  3. 

RECOUPMENT. 

1.  Where  a  defendant  has  commenced  an  action  for  damages  for  the 
breach  of  a  contract  made  by  the  plaintiff,  and  thereafter  the  plaintiff 
brings  a  cross-action  upon  the  same  contract  against  the  defendant, 
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KEDEMPTION. 


the  defendant  may  recoup  his  damages  in  the  latter  action.    The 
pendency  of  the  former  suit  does  not  prevent  it.     (Bushvill  a.  Brown, 

2  Burr.,  1229;  and  see  Evans  a.  Prosser,  3  T.  R.,  186;  Stroh  a. 
.    Ulrich,  1  Watts  and  S.,  57 ;  Bell  a.  Cogswell,  1  Ashm.,  7  ;  Light- 
body  a.  Potter,  10  Wend.,  534.)     Gen.  T.,  1854,  Naylor  a.  Schenck, 

3  E.  D.  Smith's  0.  P.  R.,  137.     To  the  same  effect  is  Fuller  a.  Read, 
Post,  tit.  Stay  of  Proceedings,  3. 

2.  It  seems  otherwise,  if  judgment  has  been  actually  pronounced  upon 
the  claim.  (S  Hill,  174,  and  note.)  Ib. 

REDEMPTION. 

C.  being  entitled,  by  virtue  of  a  judgment,  to  redeem  certain  premises 
from  the  purchaser  at  a  sheriff's  sale,  went  to  the  sheriff's  office,  which 
•was  also  the  office  of  the  county  clerk,  on  the  evening  of  the  last  day 
on  which  she  could  redeem,  and  the  sheriff  and  his  officers  being  ab- 
sent, attempted  to  effect  the  redemption  by  payment  to  the  county 
clerk,  who  received  the  money  for  that  purpose.  G.,  the  purchaser, 
within  twenty-four  hours  thereafter,  took  the  money  from  the  county 
clerk,  and  immediately  repaid  it,  with  a  view  of  redeeming  from  the 
judgment  of  C. 

Held,  1.  That  C.'s  attempt  to  redeem,  in  the  absence  of  the  sheriff 
and  his  officers,  was  ineffectual. 

2.  That  the  act  of  G.,  in  availing  himself  of  the  money  paid  by  C. 
to  the  county  clerk,  was  not  a  waiver  of  the  objection  that  the  county 
clerk  had  not  power  to  receive  the  money.  1857,  The  People  a. 
Rathbun,  15  Jf.  T.  R.  (1  E.  P.  Smith),  532. 

REFERENCE. 

1.  Where  an  issue  requires  the  examination  of  a  long  account,  the  court 
may,  on  the  hearing  of  a  motion  for  a  provisional  remedy,  made  on 
the  pleadings,  direct  a  reference  to  hear  and  decide  the  issue  in  the 
action.     (Code,  §  271.)     Supreme  Ct.,  Fourth  Dist.,  Sp.  T.,   1856, 
Jackson  a.  De  Forest,  15  How.  Pr.  R.,  81. 

2.  Where  the  pleadings  put  in  issue  the  question  as  to  whether  advances 
were  made  by  the  parties  respectively,  and  to  what  amount,  and  the 
ascertaining  of  the  amounts  may  be  essential  in  the  action,  a  special 
reference  is  proper  of  those  questions,  reserving  the  other  issues  in  the 
action  for  trial  by  jury  on  the  coming  in  of  the  report.     (Graham  a. 
Golding,  7  How.  Pr.  R. ;  Sheldon  a.  Wood,  1  Code,  R.,  118.)     An 
order  for  such  reference  is  in  the  discretion  of   the  court  (Gray  a. 
Fox,  1  Code  R.,  N.  S.,  334),  and  is  not  appealable.     Gen.  T.,  1854, 
Smith  a.  Dodd,  3  E.  D.  Smith's  C.  P.  R.,  348. 
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REDKMPTION. 


3.  The  provisions  of  section  272  of  the  Code,  as  amended  in  1857, — 
clothing  referees  with  power  to  allow  amendments  to  any  pleading, — 
do  not  authorize  a  referee  to  strike  out  the  name  of  a  party.     Billings 
a.  Baker,  Ante,  213. 

4.  Unless  the  preponderance  of  testimony  against  the  finding  is  so  great 
as  to  warrant  the  presumption  of  partiality  or  bad  faith,  or  at  least  un- 
fairness, or  mistake  in  the  application  of  some  rule  of  law,  the  court 
will  not  disturb  the  finding.     The  referee,  having  the  witnesses  before 
him  in  person,  has  a  better  opportunity  than  the  court  to  determine 
the  degree  of  credit  to  which  their  testimony  is  entitled.     Gen.  T., 
1854,  Mazetti  a.  The  New  York  &  Harlem  Railroad  Company,  3  E. 
J).  Smith's  C.  P.  R.,  98. 

5.  If  the  report  of  referees  is  defective,  in  omitting  to  state  the  facts 
found,  as  required  by  section  272  of  the  Code,  the  appropriate  rem- 
edy, in  ordinary  cases,  is  an  order  that  the  referees  make  a  further  re- 
port.    But  where,  upon  a  fair  trial  of  that  remedy,  it  fails — e.g.,  where 
two  of  the  referees  have  left  the  State,  and  the  party  can  take  no  pro- 
ceedings to  compel  a  correction — the  court  should  set  aside  the  re- 
port.    It  is  his  right  to  have  the  finding  of  the  referees  as  to  the  facts 
clearly  stated ;  and  the  court  should  not  allow  him  to  be  deprived  of 
it  without  his  fault.     Supreme  Ct^  Seventh  Dist.,  Sp.  T.,  1857,  Peck 
a.  Yorks,  14  How.  Pr.  R.,  416. 

6.  Judgment  on  the  report  of  referees  should  not  be  reversed  on  appeal 
for  a  defect  in  omitting  to  state  specially  the  various  facts,  as  required 
by  the  Code,  where  the  respondent  offers  on  the  appeal  to  allow  the 
case  to  be  sent  back  for  correction,  and  the  appellant  refuses.     The 
proper  remedy  for  such  defect  is  by  motion.     Parsons  a.  Suydam,  3 
E.  D.  Smith's  C.  P.  R.,  276. 

T.  Where,  after  a  trial  before  a  referee,  the  court  has  granted  a  new 
trial,  on  the  ground  that  he  erred  in  matters  of  law,  the  new  trial 
may  properly  be  ordered  to  be  had  before  the  same  referee.  Supreme 
Ct.,  Seventh  Dist.,  Sp.  T.,  1857,  Billings  a.  Vanaerbeck,  15  How.  Pr. 
R.,  295. 

8.  It  seems  that  it  should  be  otherwise  if  the  new  trial  had  been  grant- 
ed because  the  finding  of  the  referee  was  against  the  weight  of  the 
evidence,  and  a  re-trial  would  call  upon  him  to  pass  again  upon  the 
same  questions  and  the  same  evidence.     If). 

9.  It  seems,  that  if  a  cause  not  referable  without  consent,  is  referred  upon 
consent  to  a  referee  named  by  one  of  the  attorneys,  if  the  court  has 
power,  it  ought  not  to  exercise  it,  of  substituting  a  new  referee  without 
the  same  consent.     Ib. 

APPEAL,  33  ;  CONTEMPT,  2. 
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REMOVAL    OF    CAUSES. 


REMOVAL  OF  CAUSES. 

1.  Under  the  act  of  Congress  of  1789  (IngersolFs  Abr.,  87,  §  10) — which, 
provides  for  the  removal  of  causes  between  citizens  of  different  States 
from  a  State  court  into  a  United  States  Circuit  Court — it  devolves  upon 
the  State  court  to  exercise  a  discretion  in  the  interpretation  of  the 
statute,  and  its  application  to  the  case  in  question.     The  State  court 
must  be  satisfied  as  to  the  sufficiency  of  the  surety  ;  and  that  the  sum 
or  value  in  dispute  exceeds  $500,  a  question  regulated  by  the  amount 
claimed  in  the  action.    (16  Pet.,  104.)     And  it  is  to  judge  whether 
the  petition  has  been  filed  at  the  time  of  entering  the  appearance  in 
that  court.     Gen.  T.,  1855,  Cooley  a.  Lawrence,  5  Duer,  605. 

2.  The  meaning  of  the  phrase  "  entry  of  an  appearance,"  must  be  in- 
terpreted by  the  course  and  practice  of  the  State  court.     Whatever  is 
held  in  such  court  to  be  a  submission  to  its  authority  in  the  cause, 
whether  coerced  or  voluntary,  must  be  deemed  an  appearance ;  and 
further,  when  such  submission  has  been  once  made,  it  cannot  be  re- 
tracted.    (See  4  Johns.,  493  ;   12  Ib.,  153  ;  4  Johns.  Ch.  R.,  94;  7 
Simons,  302  ;  4  Den.,   245  ;  1  Code  K,  N.  S.,  292,  361  ;  14  How. 
(U.  S.),  80  ;  16  Ib.,  329.)     Ib. 

3.  Where,  in  an  action  brought  in  a  State  tribunal,  the  defendant  had 
appeared  by  counsel  in  open  court,  npon  the  argument  of  a  motion 
for  an  injunction  (the  application  for  which  raised  the  principal  con- 
troversy in  the  cause),  read  affidavits  to  oppose  the  motion,  and  such 
affidavits  were  indorsed  with  the  names  of  defendant's  attorneys,  and 
the  defendant  made  a  motion  to  stay  all  proceedings, — 

Held,  that  his  acts  imported  that  he  had  submitted  the  determina- 
tion of  a  material  question  of  his  case  to  the  judgment  of  the  State 
court,  and  must  be  deemed  to  have  "  entered  his  appearance."  Ib. 

SATISFACTION  OF  PART  OF  PLAINTIFF'S  CLAIM. 

1.  It  is  not  enough,  to  found  an  order  under  the  last  clause  of  section 
244  of  the  Code,  that  the  plaintiffs  admit  that  they  hold  a  part  of  the 
fund  which  the  plaintiff  seeks  to  recover,  if  they  do  not  admit  the 
plaintiffs  right  to  the  fund.     Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1856, 
Bender  a.  Sherwood,  15  How.  Pr.  R.,  258. 

2.  It  seems,  that  that  remedy  is  extraordinary  and  severe,  and  only  to  be 
granted  in  a  case  clearly  within  the  terms  of  the  statute.     Ib. 

SEAL. 

An  actual  seal — not  mere  words  or  lines  in  writing — stamped  upon  pa- 
per, of  sufficient  tenacity  to  receive  and  retain  the  impression,  must  be 
VOL.  VI— 36 
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SECURITY    FOR    COSTS. 


deemed  technically  and  strictly  a  seal.     (17  Barb.,  318.)     Gen.  T., 
1856,  Ross  a.  Bedell,  5  Duer,  462. 

EVIDENCE,  tit.  Parol  Proof,  to  Explain  or  Vary. 

SECURITY  FOR  COSTS. 

The  neglect  of  a  foreign  corporation,  commencing  an  action,  to  file  secu- 
rity, though  it  is  an  irregularity  for  which  the  proceedings  should  be 
set  aside  on  a  motion  made  in  season,  is  one  which  could  be  cured  at 
any  time  by  filing  the  security.  (19  Wend.,  10.)  By  delaying  to 
move  till  after  judgment  against  him,  the  defendant  waives  his  right 
to  security.  Gen.  T.,  1854,  The  Merchants'  Bank  a.  Mills,  3  E.  D. 
Smith's  C.  P.  £.,  210. 

'  SEDUCTION. 

1.  A  defendant  committed  to  answer  to  a  prosecution  for  seduction,  should 
be  discharged  upon  habeas  corpus  or  certiorari,  unless  it  is  made  to 
appear  affirmatively  on  the  part  of  the  people — 1.  That  the  seduction 
was  under  promise  of  marriage ;  2.  That  the  female  was  of  previously 
chaste  character;  and  3.  That  her  testimony  was  corroborated,  at  least 
in  some  important  respects,  by  other  witnesses.     The  People  a.  Lomax, 
Ante,  139. 

2.  In  what  respects,  and  to  what  extent,  such  corroborative  testimony  is 
required  by  the  statute.     Tb. 

CAUSE  OF  ACTION,  53  ;  EVIDENCE,  tit.  In  particular  actions,  5. 

SERVICE,  AND  PROOF  OF. 

1.  The  summons  required  the  defendants  to  serve  their  answer  upon  the 
plaintiffs1  attorney  at  the  city  of  New  York,  and  was  subscribed  by 
him,  with  the  addition  to  his  name  of  "195  Broadway."  That  was 
his  office,  but  his  residence  was  at  Flushing,  L.  I.  About  4,  P.  M.,  of 
the  day  on  which  the  time  to  answer  expired,  the  answer  and  affidavit 
of  merits  of  the  defendants  were  sent  to  that  office,  but  the  messenger 
found  the  office  closed,  and  no  person  there  upon  whom  to  make  ser- 
vice, and  could  not  obtain  access  to  the  office,  so  as  to  leave  the  papers 
there.  On  the  next  day  the  defendants'  answer  and  the  affidavit  of 
merits  were  again  taken  to  the  office  of  the  plaintiffs  attorney  and 
offered  to  him,  and  he  refused  to  receive  them.  He  had  already,  that 
morning,  entered  judgment  against  the  defendants. 

Held,  that  the  plaintiff  was  irregular  in  entering  judgment.  The 
defendants  were  not  bound  to  serve  an  answer  on  the  plaintiffs  attorney 
out  of  the  city.  For  the  purpose  of  serving  the  answer,  the  city  of  New 
York  should  be  taken  as  against  the  plaintiffs  as  the  place,  and  the 
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defendants  had  a  right  to  treat  "195  Broadway"  as  the  attorney's 
residence  for  all  the  purposes  of  such  a  service,  he  having,  in  fact,  no 
other  in  the  city.  They  did  all  that  it  was  possible  to  do  to  effect  a 
service  of  the  answer  within  the  twenty  days  allowed  therefor.  With- 
in reasonable  hours  on  that  day,  they  took  the  answer  there.  They 
could  neither  find  a  person  there  to  receive  it,  nor  obtain  access  thereto. 
At  a  reasonable  hour  the  next  day  they  again  presented  it,  and  it  was 
refused.  The  service  should  be  deemed  good  and  sufficient.  (See 
Watkins  a.  Stevens,  3  How.  Pr.  R.,  28 ;  Rowell  a.  McCormick,  5  Ib., 
337;  Falconer  a.  Ucoppell,  2  Code  R.,  71.)  N.  Y.  Superior  Ct., 
Gen.  T.,  1858,  Lord  a.  Vandenburgh,  15  How.  Pr.  R.,  363,. 

2.  Whether  it  would  have  been  sufficient,  if  the  attorney  had  resided  in 
the  city  of  New  York, —  Query  ?    Ib. 

3.  Whether,  where  the  attorney  resides  in  one  town  and  has  hi&  office  in 
another,  service  of  notices,  &c.,  may  regularly  be  made  by  mail  if  ser- 
vice at  his  office  be  impracticable, —  Query  ?     Ib. 

4.  It  seems,  that  where  the  attorney  has  designated  his  residence  on  the 
process  issued  by  himself,  he  may  require  that  service  of  such  papers, 
if  not,  in  fact,  duly  made  at  his  office,  be  made  by  mail,  addressed  to 
him  at  such  residence.     Ib. 

5.  Whether  a  defendant  can  in  any  way  be  required  to  serve  an  answer 
at  any  place  other  than  that  designated  in  the  summons, —  Query  ?  Ib. 

6.  When  the  summons' in  an  action  is  not  legally  served,  the  court  have 
no  jurisdiction  of  the  defendant,  and  in  such  case  all  proceedings  based 
on  the  pretended  service  are  void.     Bulkley  a.  Bulkley,  Ante,  307. 

7.  The  object  of  the  summons  is  to  give  the  defendant  an  authentic  and 
fair  notice  that  an  action  has  been  commenced,  and  to  notify  him  of 
the  time  allowed  to  prepare  and  interpose  a  defence ;  and  when  so 
notified,  he  is  entitled,  in  cases  that  may  require  it,  to  apply  to  the 
court  for  any  additional  time  that  may  be  necessary  for  that  purpose ; 
and  any  trick  or  device  that  deprives  the  defendant  of  these  just  and 
reasonable  provisions,  is  a  fraud  upon  the  spirit  and  intent  of  the  statute, 
and  on  the  rights  of  the  party.     Ib. 

8.  Putting  the  defendant  in  the  unknown  possession  of  a  summons,  dis- 
guised or  enveloped  so  as  to  conceal  from  him  the  knowledge  which 
it  was  the  intent  of  the  law  should  be  communicated,  is  not  a  good 
service ;  and  the  subsequent  discovery  by  the  defendant,  upon  whom 
such  an  attempted  service  is  made,  of  the  contents  of  the  summons,  is 
not  to  be  deemed  a  good  service,  if  the  defendant  is  beyond  the  limits 
of  the  State  when  he  makes  such  discovery.     Ib. 

9.  The  plaintiff  accompanied  the  defendant  to  the  steamer  on  which  she 
was  embarking  for  California,  and  there,  at  the  last  moment  before  the 
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sailing  of  the  vessel,  delivered,  or  caused  to  be  delivered  to  her,  a  sealed 
box,  which  he  informed  her  contained  a  present  for  a  third  person  in 
California,  and  a  note  for  herself;  but  which,  in  reality,  as  she  found  by 
opening  it  upon  the  voyage,  contained  the  summons  in  the  action. 

Held,  no  service,  and  that  the  summons,  proceedings,  and  judgment 
must  be  set  aside  on  defendant's  motion.  Ib. 

10.  The  neglect  of  the  defendant  to  make  such  motion  immediately  on 
her  return  to  this  State,  could  not  be  deemed  to  give  the  court  juris- 
diction.    Ib. 

11.  After  an  attachment  against  the  property  of  a  defendant,  as  an  ab- 
sconding debtor,  had  been  issued  and  service  of  summons  by  publica- 
tion commenced,  the  defendant  returned,  and  called  on  the  plaintiff's 
attorney  and  inquired  the  amount  of  the  plaintiff's  demand.     The  at- 
torney handed  him  a  copy  of  the  summons  and  complaint,  saying : 
"  There  is  a  copy  of  the  summons  and  complaint  for  yon,  in  which  is 
contained  the  whole  amount  of  the  claim."     The  defendant  took  and 
appeared  to  examine  them,  and  the  attorney,  at  the  same  time,  read 
the  original  papers  aloud.     As  the  defendant  was  leaving,  the  attorney 
requested  him  to  take  the  papers  with  him,  but  he  said  he  did  not 
want  them,  and  left  them  on  a  desk.     The  publication  of  the  summons 
was  continued  after  this,  but  before  its  expiration  the  plaintiff's  attorney 
entered  judgment  as  upon  failure  to  answer,  upon  an  affidavit  of  personal 
service.     The  defendant,  on  affidavits,  showing  that  he  was  not  given 
to  understand  that  the  proceedings  by  publication  were  to  be  aban- 
doned, or  a  personal  service  relied  on,  moved  to  set  aside  the  judgment. 

Held,  that  the  judgment  was  irregular.  If  the  plaintiff's  attorney 
had  intended  to  abandon  his  proceedings  against  the  defendant  as  an 
absconding  debtor,  and  to  proceed  against  him  upon  a  personal  service, 
he  should  have  informed '  him  so,  and  that  the  copy,  summons,  and 
complaint  were  delivered  for  that  purpose.  Supreme  Ct.,  Third 
Dist.,  Sp.  T.,  1855,  Niles  a.  Vanderzee,  14  How.  Pr.  R.,  547. 

12.  If  a  notice  is  taken  back  from  one  to  whom  it  was  delivered  by  the 
party  serving  it,  for  the  purpose  of  serving  it  on  another  person,  the 
first  delivery  is  no  service.     Gen.  T.,  1854,  Earll  a.  Chapman,  3  E.  D. 
Smith's  C.  P.  R.,  217. 

13.  Where  it  is  sought  to  obtain  jurisdiction  by  making  service  of  sum- 
mons by  publication,  the  requirements  of  the  Code  in  respect  to  such 
a  service  must  be  strictly  complied  with.     If  there  be  any  material 
omissions,  the  object  will  not  be  accomplished,  the  service  will  be  in- 
sufficient, and  a  judgment  entered  thereon  will  be  utterly  void.     Su- 
preme Ct.,  Seventh  Dist.,  Sp.  T.,  1857,  Kendall  a.  Washburn,  14  How. 
Pr.  R.,  380. 


NEW-YOKE:  JANUARY— JULY,  1858.          565 


SERVICE,  AND  PEOOF  OF. 


14.  Where  the  plaintiff  omits  to  file  the  complaint  before  publication,  and 
also  to  state  in  the  summons,  as  published,  the  time  and  place  of  filing, 
his  judgment  entered  against  the  defendant  as  upon  failure  to  answer 
is  a  nullity.     Jb. 

15.  In  such  a  case,  an  order  subsequent  to  the  judgment  that  the  complaint 
be  filed  nunc  pro  tune,  as  of  the  day  the  summons  was  first  published 
and  the  attachment  was  issued,  is  entirely  unavailing  to  give  vitality 
to  the  judgment.     The  power  of  amendment  is  not  adequate  to  create 
a  judgment  out  of  what  in  legal  effect  is  nothing  :  it  can  only  correct 
defects  in  what  has  a  legal  force.     Even  if  such  an  order  would  operate 
to  cure  the  defect  of  omitting  to  file,  still  it  would  not  avail  if  it  did 
not  purport  to  correct  the  defect  of  omitting  to  state  in  the  summons, 
as  published,  the  time  and  place  of  the  filing,  which  of  itself  is  fatal  to 
the  judgment.     Ib. 

16.  Such  judgment  is  not  aided  by  section  139  of  the  Code,  and  the  fact 
that  an  attachment  was  issued  in  the  proceeding.     The  jurisdiction 
arising  on  the  allowance  of  a  provisional  remedy,  is  for  the  purpose  of 
that  remedy  only,  and  is  not  intended  to  modify  the  provision  that 
actions  shall  be  commenced  by  service  of  a  summons,  and  that  proof 
thereof  shall  be  made  to  warrant  a  judgment.     Notwithstanding  sec- 
tion 139,  the  summons  must  be  served  in  one  of  the  modes  prescribed 
by  the  Code,  in  order  to  bring  the  defendant  into  court  and  subject 
him  to  its  jurisdiction,  so  as  to  authorize  a  judgment.     (6  How.  Pr.  R., 
47;  13  Barb.,  412.)     Ib, 

17.  Subdivision  3  of  section  135  of  the  Code — which  allows  service  by 
publication   against  a  non-resident  having  property  in  this  State — 
amended  by  striking  out  the  words,  "  and  the  action  arises  on  con- 
tract."    Laws  of  1858,  ch.  226,  §  5. 

18.  Whenever  it  shall  be  necessary,  on  the  trial  of  an  action,  or  in  any  judi- 
cial proceeding,  to  prove  the  service  of  any  notice,  an  affidavit  show- 
ing such  service  to  have  been  made  by  the  person  making'  such  affi- 
davit, shall  be  received  as  presumptive  evidence  of  such  service,  upon 
first  proving  that  such  person  is  dead  or  insane.     Laws  of  1858,  394, 
ch.  244,  §  1. 

19.  On  motion  to  set  aside  a  judgment  for  irregularity,  in  being  entered 
without  service  of  summons,  it  appeared  that  the  summons  was  not 
served  on  the  defendant,  but  by  mistake  on  another  party,  as  alleged 
in  the  affidavit  of  service ;  but  the  plaintiffs  showed  that  the  defendant 
had  admitted  that  it  was  handed  to  him  by  the  third  party  the  next 
day,  and  more  than  twenty  days  before  judgment,  and  that  he  con- 
sulted counsel  as  to  whether  the  service  was  sufficient. 

Held,  that  there  having  been  delay  in  making  the  motion,  it  should 
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be  denied  without  prejudice  to  renewal  on  the  merits.     Supreme  Ct., 
Second  Dist.,  Sp.  T.,  Wallis  a.  Lott,  15  How,  Pr.  R.,  367. 
20.  Pretended  service,  proved  only  by  an  affidavit,  may  be  disproved  by 
affidavit,  on  motion.     (7  How.  Pr.  R.,  297.)     Ib. 

JUSTICE'S  COURT  ;  tit.  Summons  and  Service  ;  tit.  Appeal,  6  ;  MOTION,  14. 

SET-OFF. 

1.  A  debt  incurred  by  the  defendants  in  October,  was  assigned  by  the 
creditor  in  November,  and  action  brought  by  the  assignee  in  Decem- 
ber. -The  defendants  claimed  as  a  set-off  a  note  made  by  the  assignee, 
and  which  fell  due  on  the  day  of  service  of  the  summons.     The  note 
was  produced  by  them  on  the  trial,  but  no  other  evidence  given  of 
their  ownership,  and  none  of  the  time  when  they  received  it. 

Held,  that  the  set-off  was  not  allowable.     Gen.  T.,  1854,  Solomon 
a.  Holt,  3  E.  D.  Smith's  C.  P.  JR.,  139. 

2.  The  effect  of  taking  an  appeal  from  one  of  two  judgments,  which 
might  be  set  off  against  each  other,  is  not  to  extinguish  but  merely  to 
suspend  the  right  to  set-off,  and  the  remedy  of  the  respondent  is  to 
procure  a  stay  of  proceedings  on  the  judgment  against  him  till  the 
appeal  from  the  other  is  disposed  of.     Supreme  Ct.,  First  Dist.,  Gen. 
T.,  1857,  Terry  a.  Roberts,  15  How.  Pr.  R.,  65.    Affirmed,  Gen.  T., 
1857.     Ib. 

SHERIFF. 

1.  In  an  action  for  chattels,  in  which  proceedings  of  claim  and  delivery 
were  taken,  the  sheriff 's  certificate  annexed  to  and  forming  part  of  the 
judgment-roll  in  the  action,  by  which  he  certified  that  he  had  taken 
the  goods  and  delivered  them  to  the  plaintiff,  precludes  the  sheriff 
from  questioning  the  plaintiff's  title  to  those  goods,  iu  an  action  brought 
by  the  same  plaintiff  against  him  for  withholding  their  possession, 
under  the  claim  that  they  were  the  property  of  third  parties,  and  levied 
upon  under  attachment  against  them.      Gen.  T.,  1856,  Kuhlman  a. 
Orser,  5  Duer,  242. 

2.  The  sheriff,  in  proceeding  under  an  attachment,  acts  just  as  certainly 
at  his  own  peril,  in  applying  the  process  to  the  property  described,  as 
in  proceeding  under  a  final  execution.     When  he  seizes  and  removes 
the  property  of  A.,  under  an  attachment  against  B.,  he  is  just  as  liable 
as  when  acting  so  under  an  execution.     Ib. 

3.  In  an  action  against  the  sheriff  for  an  escape,  the  voluntary  return  i~" 
the  prisoner  before  the  actual  service  of  the  summons,  though  after  its 
delivery  to  the  coroner  for  service,  is  a  good  defence.     Gen.  T.,  1855, 
Wiggin  a.  Orser,  5  Duer,  118. 
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4.  Section  127  of  the  Code  necessarily  implies,  that  until  such  service, 
the  action  is  not  commenced.     Actual  service  is  the  general  rule,  and 
the  only  exceptions  are  those  created  by  section  99,  which  relate  to 
what  shall  be  deemed  commencement  of  action  to  exclude  the  defence 
of  limitations;  and  by  section  135,  which  relates  to  service  by  publi- 
cation.    The  Revised  Statutes  changed  the  law,  by  substituting  for  the 
time  of  issuing  process,  the  time  of  actual  service,  and  it  is  this  rule 
that  the  provisions  of  the  Code  adopt  and  confirm.     Ib. 

5.  That  the  prisoner  was  recaptured  in  another  State  by  a  sheriff  of  this 
State,  after  a  negligent  escape  from  his  custody  here,  is  not  a  ground 
for  granting  the  prisoner's  application  for  a  discharge.     Lockwood  a. 
Mercereau,  Ante,  206. 

6.  A  violation  by  the  sheriff  of  the  directions  of  the  statute  in  respect  to 
the  mode  of  imprisonment,  is  not  a  ground  of  discharging  the  prisoner 
on  motion.     Ib. 

7.  The  distinction  between  a  voluntary  and  a  negligent  escape.     Ib. 

8.  The  sheriff  may  be  authorized,  by  order,  to  sell  the  perishable  part 
of  goods  seized  by  him  under  an  attachment  under  the  Code,  and 
retain  and  dispose  of  the  proceeds  with  the  remainder  of  the  goods. 
Supreme  Ct.,  fourth  Dist.,  Sp.  T.,  1856,  Davis  a.  Ainsworth,  14  Now. 
Pr.  R.,  346. 

9.  A  sheriff  who  has  collected  moneys  upon  an  execution  issued  at  suit 
of  A.,  cannot,  before  he  has  paid  them  over  to  A.,  levy  upon  them  an 
execution  against  A.  at  suit  of  B.     (6   Cow.,  494;  1    Cranch,  117; 
17  Pick.,  462  ;  and  see  3  Mass.,  289  ;  5  /k,  319  ;  4  Gfreenl.,  532  ;  4 
Verm.,  513  ;  4  Bibb,  211 ;  1  Murphy,  47  ;  3  Scam.,  451.)     Supreme 
Ct.,  Fifth  Dist.,  Gen.  T.,  1857,  Muscott  a.  Woolworth,  14  Now.  Pr. 
R.,  477  ;  reversing  S.  C.,  13  Ib.,  336. 

10.  Whether  he  might  apply  the  money  in  the  same  way,  by  virtue  of 
section  293  of  the  Code, —  Query?     Ib. 

11.  It  seems,  that  a  sheriff  who  has  not  required  a  prepayment  of  his 
fees  for  making  a  service,  cannot  refuse  to  make  a  return  until  his  fees 
are  paid.     Supreme  Ct.,  Third  Dist.,  Sp.  T.,  1858,  Wait  a.  Schoon- 
maker,  15  How.  Pr.  R.,  460. 

COST,  14,  15 ;  COURT  OF  SESSIONS,  2  :  EXECUTION,  1,  10. 

SPECIAL  PROCEEDINGS. 

1.  The  notice  of  application  for  the  appointment  of  commissioners  in 
proceedings  to  open  Albany-street,  in  the  city  of  New  York,  stated 
the  proposed  improvement  to  be,  the  opening  of  Albany-street  from 
Broadway  to  Greenwich-street, — Held,  a  sufficient  statement  of  the 
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nature   and  extent  of  the  improvement.     The  Opening  of  Albany- 
street,  Ante,  273. 

2.  On  the  application  for  the  appointment  of  commissioners,  the  power 
of  the  court  is  confined  to  two  duties  :  to  ascertain  that  the  commis- 
sioners are  proper  and  suitable  persons,  and  to  ascertain  the  regularity 
of  the  proceedings.     Ib. 

3.  A  distinction  is  to  be  observed  between  the  legislative  powers  of  a 
municipal  corporation  and  the  exercise  of  their  rights  over  property 
belonging  to  them ;  and  no  act  done  by  them  in  regard  to  their  pro- 
perty, can  be  set  up  as  an  estoppel  to  restrain  them  from  acting  in 
matters  which  require  legislation  for  the  interests  of  the  city.     Ib. 

4.  It  is  a  sufficient  objection  to  naming  a  person  as  commissioner  in  such 
proceedings,  that  he  has  expressed  opinions  on  a  question  arising  in 
the  case,  that,  if  carried  out,  would  defeat  the  application.     Ib. 

5.  Of  the  requisite  notice,  calling  for  objections  to  the  report,  and  of 
filing  the  report.     Ib.,  note. 

6.  Referees  appointed  to  review  the  determinations  of  commissioners  of 
highways  (1  Rev.  Stats.,  518),  constitute  a  court  of  inferior  jurisdiction 
within  the  meaning  of  section  318  of  the  Code  (4  Seld.,  476),  and 
the  proceeding  before  them  is  a  special  proceeding  within  the  mean- 
ing of   section  3.     (7  How.   Pr.  R.,  157.)     Upon  reversal  of  their 
decision  on  certiorari  in  the  Supreme  Court,  costs  may  be  awarded 
under  section  318.     Supreme  Ct.,  Second  Dist.,  At  Chambers,  1857, 
The  People  on  rel.  Disosway  a.  Flake,  14  How.  Pr.  R.,  527. 

7.  Proceedings  for  vacating  assessments  for  fraud  or  irregularity — pro- 
vided.    Laws  of  1858,  574,  ch.  338. 

CORPORATION,  5,  18;   FORCIBLE:  ENTRY  AND  DETAINER;   MANDAMUS; 
STATUTORY  CONSTRUCTION,  15;  SUMMARY  PROCEEDINGS. 

STATUTORY  CONSTRUCTION. 

1.  The  form  in  which  amendments  to  the  Code  and  the  Revised  Statutes 
have  generally  been  made,  by  declaring  that  particular  sections  shall 
be  amended,  so  as  to  read  in  a  given  way,  has  no  other  purpose  than 
that  of  convenience.     The  portions  of  the  amended  sections,  which  are 
merely  copied  without  change,  are  not  to  be  considered  as  repealed, 
and  again  re-enacted,  but  are  to  be  considered  as  having  been  the  law 
from  the  time  when  they  were  first  enacted ;  and  the  new  provisions  are 
to  be  understood  as  enacted  at  the  time  the  amended  act  took  effect. 
1857,  Ely  a.  Holton,  15  N.  Y.R.  (1  E.  P.  Smith),  595. 

2.  It  seems,  that  although  the  language  of  section  383  of  the  Code — 
which  prescribes  the  contents  of  a  statement  of  judgment  by  confes- 
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sion — is  widely  different  from  that  of  the  act  of  1818  (Laws  of  1818, 
ch.  259,  §  6),  which  the  Code  superseded ;  yet,  when  it  is  considered 
that  the  object  of  both  statutes  was  precisely  the  same ;  that  to  ac- 
complish this  object  much  of  the  particularity  of  statement  required 
by  the  earlier  statute  is  necessary ;  and  that,  in  contemplation  of  law, 
the  Legislature,  in  enacting  the  later,  had  the  earlier  statute  before 
them,  the  Code  should  be  deemed  to  require  by  implication  what  was  in 
terms  required  by  the  earlier  statute.  Dunham  a.  Waterman,  Ante,  357. 

3.  Whether  a  statute,  valid  in  its  creation,  can  be  deemed  repealed  by 
the  provisions  of  one  subsequently  enacted,  which  never  had  any  va- 
lidity by  reason  of  its  unconstitutionality, —  Query?     The  People  a. 
Snyder,  14  How.  Pr.  R.,  78. 

4.  The  right  of  a  State  to  give  its  citizens  redress  for  any  personal  in- 
jury committed  without  as  well  as  within  its  territorial  limits,  when  it 
can  obtain  the  means  of  exercising  jurisdiction  on  the  wrong-doer,  is 
not  curtailed  because  the  redress  is  one  given  by  statute  instead  of 
having  been  permitted  by  the  common  law.     Beach  a.  The  Bay  State 
Company,  Ante,  415. 

5.  Whether  a  remedial  statute  is  extra-territorial  with  reference  to  the 
class  of  injuries  for  which  it  proposes  to  afford  redress  or  compensa- 
tion, depends  upon  the  intention  of  the  Legislature,  to  be  gathered 
from  the  language  employed,  the  previous  state  of  the  law,  the  mis- 
chief to  be  prevented,  and  the  remedy  to  be  applied.     Ib. 

6.  Those  parts  of  the  acts  of  1847  and  1849  (Laws  q/"1847,  575  ;  Laws 
of  1849,  388),  which  are  concerned  with   providing  redress  for  the 
families  of  those  who  have  been  deprived  of  life  by  the  wrongful  act, 
neglect,  or  default  of  others,  are  entirely  remedial,  and  to  be  construed 
liberally.     Ib. ;  Oldfield  a.  The  New  York  &  Harlem  Railroad  Com- 
pany, 3  E.  D.  Smith's  C.  P.  £.,  103. 

7.  The  act  of  1850,  entitled  "An  act  for  the  protection  of  purchasers  of 
real  estate,  upon  sales  by  order  of  surrogates"  (Laws  of  1850,  ch.  82), 
is  remedial,  and  should  be  liberally  construed.     Eighth  Dist.,  Gen.  T., 
1857,  Chandler  a.  Northrop,  24  Barb.,  129. 

8.  Sales  made  prior  to  the  passage  of  the  Revised  Statutes — and  pursu- 
ant to  the  Laws  of  1813,  of  which  those  provisions  in  the  Revised 
Statutes  were  merely  a  revision — are  within  that  act.     Ib. 

9.  A  penal  statute  that  prescribes  punishment,  in  the  discretion  of  the 
court,  by  imprisonment  either  in  the  penitentiary  or  the  state  prison, 
and  by  a  fine,  is  not  void,  because  in  many  of  the  counties  of  the  State 
there  is  no  penitentiary.     The  People  a.  Borges,  Ante,  131. 

10.  Whether  it  might  render  the  statute  inoperative  in  those  counties, — 
Query?     Ib. 
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11.  Where  a  statute  prescribes,  as  a  punishment  for  an  offence,  impris- 
onment in  a  state  prison,  although,  in  the  discretion  of  the  magistrate, 
a  lesser  punishment  may  be  inflicted,  the  offence  becomes  a  felony, 
unless  its  grade  of  crime  is  otherwise  specifically  declared  by  statute. 
But  such  a  declaration — e.  g.,  that  an  offence,  punishable  by  imprison- 
ment in  the  state  prison,  was  a  misdemeanor  only — must  be  clear  and 
explicit  in  the  statute,  and  not  drawn,  by  way  of  argument,  from  gen- 
eral expressions.     Ib. 

12.  The  words  "  common  gambler,"  in  the  act  of  1851  (Laws  of  1851, 
943),  and  the  act  of  1857  (Laws  0/1857,  204,  §  9),  defined.     Ib. 

13.  A  violation  of  the  statute  of  1851  is  a  felony,  notwithstanding  that, 
by  the  statute  of  1857,  a  common  gambler  may  be,  in  certain  cases, 
convicted  of  misdemeanor.     Ib. 

14.  The  statute  against  the  sale  of  lottery  policies  is  not  void  or  inop- 
erative because  it  describes  them  merely  as   "  what  are  commonly 
known  as,  or  are  called,  lottery  policies*"     Ib. 

15.  A  statute  requiring  an  affidavit  to  show  that  a  notice  was  posted  in 
a  conspicuous  place,  does  not  require  the  affidavit  to  specify  the  place. 
It  is  enough  to  state  that  the  notice  was  put  up,  and  that  the  place 
was  conspicuous.     Opening  of  Albany-street,  Ante,  2*73. 

16.  Under  a  municipal  charter,  that  provides  that  no  unliquidated  ac- 
counts, or  claim  or  contract,  against  the  city,  shall  be  audited  without 
an  affidavit  that  the  services  or  property  therein  charged,  have  been 
actually  performed,  &c. ;  and  further,  that  it  shall  be  a  defence  "  to 
any  action,  or  proceeding  in  any  court,  for  the  collection  of  any  de- 
mand or  claim,"  that  it  had  not  been  so  presented ;  "  or,  if  on  con- 
tract," that  it  was  presented  without  affidavit,  and  rejected  for  that 
reason,  &c.,  it  is  not  a  defence  to  an  action  against  the  city  for  damages 
for  a  tort — e.  g.,  for  taking  plaintiff's  property  on  an  illegal  assessment 
— that  the  plaintiff's  claim  has  not  been  presented.     1857,  Howell  a. 
The  City  of  Buffalo,  15  N.  Y.  R.  (1  K  P.  Smith),  512. 

APPEAL,  4,  5  ;  INSOLVENT'S  DISCHARGE,  3. 

STAY  OF  PROCEEDINGS. 

1.  The  judgment  debtor,  in  proceedings  supplementary  to  execution, 
commenced  before  a  county  judge,  moved  the  Supreme  Court  to  set 
aside  the  execution,  and  pending  an  appeal  to  the  Court  of  Appeals, 
taken  by  hirn  from  the  decision  of  the  Supreme  Court,  he  obtained 
an  order  from  a  justice  of  the  Supreme  Court,  at  chambers,  staying 
all  proceedings  before  the  county  judge  until  the  decision  of  the  Court 
of  Appeals,  upon  his  giving  security. 
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Held,  that  the  stay  was  irregular.  A  judge  at  chambers  cannot 
make  an  absolute,  indefinite,  and  continuing  order,  either  to  set  aside 
or  to  stay  proceedings.  The  Code  has  not  enlarged  the  powers  of 
judges  at  chambers,  except  in  cases  specially  provided  for.  The  gen- 
eral distinction  between  terra  and  chamber  duties  is  still  retained ; 
and  whether  supplementary  proceedings  are  proceedings  in  the  origi- 
nal action,  or  are  special  proceedings,  a  general  stay  by  another  judge 
at  chambers  must  fall  within  the  general  rule.  The  judge,  before 
whom  they  were  instituted  and  pending,  had  exclusive  jurisdiction 
over  them  until  finally  disposed  of ;  and  no  other  judge  at  chambers 
could  have  any  power  to  come  in  and  stay  proceedings  by  a  general 
order  upon  terms.  This  is  a  power  which  belongs  to  the  duties  of  a 
judge  sitting  as  a  court,  and  not  at  chambers.  Supreme  Ct.,  Seventh 
Dist.,  Gen.  T.,  1857,  The  Bank  of  Genesee  a.  Spencer,  15  How.  Pr. 
R.,  14. 

2.  It  seems,  that  the  judge  at  chambers  might  have  granted  a  stay 
until  an  application  could  be  made  to  the  court  for  the  continuing 
stay.    Ib. 

3.  In  the  case  of  two  cross-actions  pending  between  the  same  parties, 
the  cause  of  action  in  one  of  which  is  set  up  as  a  defence  or  counter- 
claim in  the  other,  when  both  actions  are  at  issue,  if  it  then  appear 
that  both  causes  of  action  may  be  tried  on  their  merits  in  one  of  the 
suits,  the  court  may  stay  proceedings  in  the  other  until  the  former  has 
been  disposed  of.     But  beyond  that  extent  they  should  not  interfere 
with  a  party  who,  in  conformity  with  law  and  established  practice,  is 
seeking  to  avail  himself  of  a  cause  of  action  against  a  person  who  has 
sued  him,  by  way  of  defence,  notwithstanding  such  party  may  have 
brought  a  suit  upon  the  same  cause  of  action,  which  is  still  pending. 
And  no  order  staying  proceedings  in  either  of  such  two  actions  should 
be  made,  until  they  are  in  such  a  condition  that  the  court  can  see  that 
the  merits  of  both  can  be  fully  tried  in  the  other ;  and  that  such  stay 
will  not  prejudice  the  party  stayed,  with  respect  to  the  subject-matter 
of  either  action.     N.  Y.  Superior  Ct.,  Gen.  T.,  1858,  Fuller  a.  Read, 
15  How.  Pr.  E.,  236. 

4.  The  court  cannot,  after  judgment  and  before  appeal,  in  several  simi- 
lar actions,  stay  the  proceedings  in  some  of  them  until  the  decision  of 
the  general  term  can  be  had  upon  one  of  them ;  but  the  party  should 
appeal  in  all  the  actions,  and  then  apply  for  such  an  order  at  the  general 
term.     Supreme  Ct.,  Fourth  Dist.,  Sp.  T.,  1857,  Toll  a.  Thomas,  15 
How.  Pr.  £.,  316. 

5.  An  action  upon  an  undertaking,  given  on  appeal  to  the  general  term 
from  a  judgment  of  the  special  term,  commenced  before  an  appeal  is 
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taken  to  the  Court  of  Appeals,  is  not  "  a  proceeding  in  the  court  be- 
low upon  the  judgment  appealed  from,  or  upon  the  matter  embraced 
therein,"  within  the  meaning  of  section  239  of  the  Code,  which  pro- 
vides that  a  perfected  appeal  to  the  Court  of  Appeals  shall  stay  all 
such  proceedings.  Burrall  a.  Vanderbilt,  Ante,  70. 
ENLARGEMENT  OF  TIME  ;  MOTION,  9. 

SUMMONS. 

1.  The  provision  of  subdivision  1  of  section  129  of  the  Code — which 
prescribes  the  form  of  the  notice  to  be  contained  in  the  summons  in 
an  action  arising  on  contract  for  recovery  of  money  only — must  be 
applied  only  to  actions  for  the  recovery  of  a  definite  sum  of  money  as 
such,  and  without  calling  upon  the  court  to  ascertain  or  adjudge  any 
thing  but  the  existence  and  terms  of  the  contract  by  which  it  is  due ; 
and  an  action  that  requires  the  determination  of  amounts  unliquidated, 
in  their  nature  requiring  other  proof,  and  depending  upon  other  con- 
siderations than  such  as  appear  in  the  contract  itself,  is  not  to  be 
deemed  an  action  for  the  recovery  of  money  only,  but  rather  an  action 
to  establish  and  ascertain  the  plaintiff's  right  to  damages,  which  are 
to  be  paid  in  money.     Tuttle  a.  Smith,  Ante,   329  ;  The  People  a. 
Bennett,  /&.,  343.     Held  otherwise  in  the  N.  Y.  Superior  Court,  Cro- 
den  a.  Drew,  3  Duer,  652. 

2.  A  summons  containing  the  notice  prescribed  by  subdivision  1  of  sec- 
tion 129  of  the  Code,  is  the  proper  form  of  summons  in   an   action 
brought  to  recover  a  statute  penalty.     The  People  a.  Bennett,  Ante, 
343  ;  People  a.  Muller,  Ante,  344,  note. 

3.  A  summons  containing  the  notice  prescribed  by  subdivision  2,  is  the 
proper  form  in  an  action  in  which  a  part  of  the  relief -sought  is  un- 
liquidated damages  for  the  breach  of  an  agreement  to  carry  on  busi- 
ness.    Tuttle  a.  Smith,  supra. 

4.  So  in  an  action  for  breach  of  an  agreement  to  convey  lands.     John- 
son a.  Paul,  Ante,  335,  note. 

5.  So  in  an  action  on  an  undertaking  of  bail.     Kelsey  a.  Covert,  Ante, 
336,  note. 

6.  So  in  an  action  for  damages  for  breach  of  warranty.    Dunn  a.  Bloom- 
ingdale,  Ante,  340,  note. 

7.  So  in  an  action  for  breach  of  promise  of  marriage.     Davis  a.  Bates, 
Ante,  15  ;  and  see  McNeff  a.  Short,  14  How.  Pr.  R.,  463. 

8.  So  in  a  creditor's  action.     Supreme  Ct.,  Sixth  Dist.,  Sp.  T.,  1857, 
Shaffer  a.  Humphreys,  15  Ib.,  564. 

AMENDMENTS,  1 ;    JUSTICE'S   COURT,  tit.  Summons  and  Service ;    SUM- 
MARY PROCEEDINGS,  2. 
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SUMMARY  PROCEEDINGS. 

1.  In  summary  proceedings  to  recover  the  possession  of  demised  prem- 
ises the  preliminary  affidavit  must  make  out  a  plain  case,  and  show 
the  relation  between  the  parties  to  be  that  of  landlord  and  tenant, 
(6  Hill,  314  ;  and  see  4  Den.,  71 ;  1   Seld.,  388),  and  should  show 
the  nature  and  term  of  the  tenancy.     Second  Dist.,  Gen.  T.,  1857, 
Duall  a.  Rust,  24  Barb.,  438. 

2.  The  summons  in  such  proceedings,  besides  describing  the  premises, 
should  require  the  defendant  "  forthwith  to  remove  from  the  same,"  or 
show  cause  "  why  possession  of  said  premises  should  not  be  delivered 
to  said  applicant."     The  summons  should  also  be  directed  to  the  ten- 
ant by  name,  instead  of  to  any  of  the  constables  of  the  county.     Ib. 

APPEAL,  20,  21. 

« 

SUPPLEMENTARY  PROCEEDINGS. 

1.  Section  292  of  the  Code  amended  by  adding  after  the  words  "  where 
he  resides,"  the  words,  "or  has  a  place  of  business."     Laws  of  1858, 
ch.  226,  §  10. 

2.  Before  supplementary  proceedings  can  be  instituted,  the  creditor's 
remedy  by  execution  must  be  really  exhausted.     Pudney  a.  Griffiths, 
Ante,  211. 

3.  Where  it  appeared  that  the  execution  had  been  returned  by  the  sheriff 
unsatisfied,  pursuant  to  the  instructions  of  the  plaintiff's  attorney^  and 
without  any  real  attempt  to  effect  a  levy, — Held,  that  the  order  for  the 
examination  of  the  defendant  must  be  set  aside.     Ib. 

4.  The  commencement  of  proceedings  is  not  restricted  to  any  particular 
period  after  judgment.     It  is  no  ground  for  setting  aside  such  proceed- 
ings, that  they  are  commenced  after  the  lapse  of  five  years  from  the 
date   of  the  judgment.      Supreme    Ct.,    Third  Dist.,  Sp.   T.,   1857, 
Miller  a.  Rossman,  15  How.  Pr.  R.,  10. 

5.  Whether,  if  more  than  five  years  had  elapsed  since  the  return  of  ex- 
ecution, such  proceeding  should  be  set  aside, —  Query?     Ib. 

6.  An  order  for  examination  required  the  debtor  to  appear  before  the 
justice  who  granted  it,  "or  one  of  the  other  justices  of  the  said  Su- 
preme Court."     On  the  return-day  the  debtor  appeared  before  the 
justice  who  made  the  order,  and  an  order  of  reference  of  the  examina- 
tion was  made  by  him.     The  debtor  having  failed  to  submit  himself 
to  the  examination,  was  attached  for  contempt.    He  thereupon  brought 
an  action  for  false  imprisonment. 

Held,  that  he  could. not  now  take  any  advantage  of  the  irregularity, 
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if  any,  in  the  insertion  in  the  order  of  the  words  quoted.  The  clause 
was  mere  surplusage,  and  the  objection  could  not  be  set  up  by  plea  or 
demurrer  in  another  action.  (2  E.  D.  Smith's  C.  P.  JR.,  503  ;  15 
Wend.,  301.)  JH.  T.  Superior  Ct.,  Gen.  T.,  1857,  Dresser  a.  Van 
Pelt,  15  How.  Pr.  R.,  19. 

7.  The  debtor  cannot  be  required  to  answer  any  questions  which  do  not 
tend  to  show  whether  he  is  in  the  possession  of,  or  entitled  to,  any 
property  which  might  be  ordered  to  be  applied  towards  the  satisfaction 
of  the  judgment.     Hunt  a.  Enoch,  Ante,  212. 

8.  It  seems,  that  the  defendant's  response  that  he  is  unable  to  state  any 
of  the  incumbrances  which  were  on  his  property  six  months  previous 
to  the  time  of  the  examination,  is  not  contempt :  such  information  is 
not  necessarily  within  his  power  to  give.     Such  a  question  looks  to  a 
discovery,  not  of  property,  but  of  incumbrances,  and  in  the  absence  of 
the  order  for  the  examination,  or  of  evidence  of  its  terms,  the  court 
will  not  presume  that  the  creditor  had  a  right  to  require  a  discovery 
of  such,  incumbrances.      Supreme   Ct.,   first   Dist.,   Sp.   T.,   185Y, 
Wicher  a.  Dresser,  14  How.  Pr.  R.,  465. 

9.  When  the  debtor  discloses  the  possession  of  choses  in  action,  or  the 
existence  of  a  relation — e.  g.,  a  partnership — which  renders  it  probable 
that  he  may  have  assets,  a  receiver  should  be  appointed,  even  though 
the  debtor  deny  that  the  property  disclosed  is  of  any  value.     Webb  a. 
Obermann,  Ante,  92. 

10.  It  seems,  that  in  all  cases  where  the  creditor  enjoins  the  debtor 
fro*m  disposing  of,  or  interfering  with  his  property,  a  receiver  should 
be  appointed  irrespective  of  the  question  whether  there  is  such  prop- 
erty or  not.     Ib. 

11.  The  housekeeper  of  the  debtor  and  her  children  are  not  a  family 
supported  wholly  or  partly  by  his  labor,  within  the  meaning  of  section 
297  of  the  Code.     Saratoga  County  Ct.,  1857,  Van  Vechten  a.  Hall, 
14  How.  Pr.  R.,  436. 

CONTEMPT,  2  ;  COURT,  1 ;  CREDITOR'S  ACTION,  2,  4,  5 ;  RECEIVER,  3,  4 ; 

WAIVER,  3. 

SURROGATE. 

1.  Where  the  surrogate  of  New  York  appointed  a  guardian  for  a  minor 
residing  in  his  county,  and  thereafter  the  residence  of  the  minor  was 
changed  to  the  county  of  Kings,  and  the  minor  having  attained  the 
age  of  fourteen,  desired  the  appointment  of  a  new  guardian, — 

Held,  that  the  surrogate  of  the  county  of  Kings  had  jurisdiction  to 
make  the  appointment.     A  domicil  of  choice  can  only  be  acquired  by 
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a  person  who  is  sui  juris,  and  a  minor  cannot,  therefore,  of  his  own 
motion,  make  a  change  of  his  domicil.  JW.  Y.  Surrogate's  Ct.,  1857, 
exparte  Bartlett,  4  Bradf.,  221. 

2.  Officers  acting  as  surrogates  to  give  security.     Laws  of  1858,  337, 
ch.  213. 

EXECUTORS  AND  ADMINISTRATORS,  9,  10,  11;  JUDICIAL  SALE,  3;  JURIS- 
DICTION, 2. 

TRIAL. 

1.  The  wife  living  apart  from  her  husband  may  bring  her  action  for 
divorce  in  the  county  in  which  she  resides.     The  maxim,  that  the 
domicil  of  the  wife  follows  that  of  the  husband,  has  no  application  in 
such  actions,  where  separation  has  actually  taken  place,  and  the  very 
proceedings  are  to  show  that  the  relation  should  be  dissolved,  or  so  far 
modified  as  to  establish  separate  interests,  and  especially  of  bed  and 
board,  and  of  domicil  and  house.     (14  Peck.,  185,  186  ;  14  Mass.,  231 ; 
2  Cow.  &  IT.,  notes,  879  ;  Richardson  a.  Richardson,  2  Mass.,  153 ;  Ib., 
167  ;  3  Ib.,  184  ;  9  Greenl.,  147.)     Supreme  Ct.,  Sixth  JDist.,  Sp.  T., 
1858,  Vence  a.  Vence,  15  How.  Pr.  R.,  497;   Affirmed,   Gen.  T., 
1858,  Ib.,  576. 

2.  The  plaintiff,  in  an  action  for  chattels,  cannot  upon  taking  an  inquest 
take  an  order  directing  the  assessment  of  his  damages  by  a  sheriff's 
jury ;  and  such  an  order  should  be  set  aside  on  motion,  and  the  cause 
restored  to  the  calendar.     Sp.  T.,  1856,  Giberton  a.  Heischel,  5  Duer, 
652. 

3.  An  action  to  recover  payment  of  a  money  demand,  out  of  the  separate 
estate  of  a  married  woman,  is  triable  by  the  court  without  a  jury. 
(Hill  a.  McCarthy,  3  Code  R.,  50.)     Gen.  T.,  1855,  Cheseborough  a. 
House,  5  Duer,  125. 

4.  "  At  any  time  after  issue,  and  at  least  ten  days  before  the  court,  either 
party  may  give  notice  of  trial.     The  party  giving  the  notice  shall  fur- 
nish the  clerk,  at  least  eight  days  before  the  court,  with  a  note  of  the 
issue  containing  the  title  of  the  action,  the  names  of  the  attorneys,  and 
the  time  when  the  last  pleading  was  served,  and  the  clerk  shall  there- 
upon enter  the  cause  upon  the  calendar,  according  to  the  date  of  the 
issue."     Section  256  of  the  Code  as  amended  in  1858.     Laws  of  1858, 
ch.  226,  §  8. 

5.  Civil  actions  or  proceedings  in  which  the  people  of  the  State  are  a 
party,  and  the  attorney-general  the   attorney  on  record,  shall  have 
preference  in  all  the  courts  of  this  State,  and  may  be  moved  on  the 
part  of  the  people  out  of  their  order  on  the  calendar,  provided  the  at- 
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torney  for  the  State  give  notice,  at  the  time  of  service  of  notice  of  trial 
or  argument,  of  the  day  on  which  he  shall  move  the  trial  or  hearing 
of  the  action ;  and  in  case  the  same  shall  not  be  moved  by  the  attorney 
of  the  State  on  such  day,  the  defendant  shall  have  the  right  to  move 
the  trial  or  argument  of  the  action,  and  the  trial  or  argument  shall  not  be 
moved  out  of  its  order  on  any  other  day  than  the  day  specified  iu  such 
notice,  unless  the  court  shall  otherwise  direct.  Laws  of  1858,  65, 
ch.  37,  §  1. 

6.  It  seems,  that  where  the  defendant  sets  up  a  counter-claim,  the  two 
causes  of  action,  that  of  the  plaintiff  and  that  of  the  defendant,  should 
be  tried  distinctly,  as  if  in  separate  actions,  and  the  final  judgment  is 
to  be  in  favor  of  the  one  party  or  the  other  according  to  the  amount 
recovered.    (See  Davidson  a.  Remington,  12  How.Pr.  R.,  310.)    Van 
Allen  a.  Schermerhorn,  14  How.  Pr.  R.,  287. 

7.  In  an  action  against    several,  for  the   specific  performance  of  their 
join{;  contract — e.  <?.,  a  contract  to  purchase  real  estate  of  the  plain- 
tiff, and  secure  a  part  of  the  price  by  their  bond  and  mortgage,  pay- 
able at  a  future  day — all  of  the  defendants  must  be  served,  or  appear, 
to  enable  the  court  to  render  judgment.     If  brought  to  trial  upon 
the  answers  of  a  part  of  the  defendants  only,  when  the  others  have 
not  been  served,  or  appeared,  the  court  will  not  permit  the  trial  to 
proceed :   but  the  cause  should  stand  over,  that  the  others  may  be 
served ;  and  when  the  action  is  in  a  condition  to  be  tried,  as  against 
all,  it  should  be  brought  on  and  tried  as  if  no  attempt  to  try  it  had 
been  made.     Sp.  T.,  1856,  Powell  a.  Finch,  5  Duer,  666. 

8.  As  to  the  right  to  open  and  close  in  an  action  on  a  promissory  note, 
under  peculiar  circumstances.     Gildersleeve  a.  Mahony,  5  Ib.,  383. 

9.  If  in  an  action  on  a  joint  contract,  one  of  the  defendants  denies  stfch 
contract,  the  plaintiff  must  prove  it  as  against  him,  although  the  other 
defendant  by  default  admits  it.    It  is  not  enough  to  show  a  several  con- 
tract by  the  defendant  who  appears.     But  where  the  liability  of  the 
contracting  firm  or  association  is  proved,  it  is  enough  for  the  plaintiff 
to  show  that  the  defendant  appearing  was  a  member  of  such  body, 
and  so  jointly  liable  with  those  whose  membership  is  admitted.     Gen. 
T.,  1854,  Downing  a.  Mann,  3  E,  D.  Smith's  C.  P.  R.,  36. 

10.  After  books  of  account  have  been  introduced  in  evidence,  they  be- 
come the  property  of  both  parties,  as  evidence,  and  the  party  pro- 
ducing them  cannot  be  allowed  to  withdraw  them  from  the  consider- 
ation of  the  jury,  without  consent  of  the  opposite  party.    (See  3  Hill, 
74;  3  /6.,  144.)     Sixth  Dist.,  Gen.  *T.,  1857,  Clinton  a.  Rowland, 
24  Barb.,  634. 

11.  In  an  action  for  the  conversion  of  chattels,  the  answer  did  not  set  up 
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fully  the  defendant's  title.  But  it  appeared  from  the  plaintiff's  evidence 
that  the  defendant  had  title,  and  the  plaintiff  had  none. 

Held,  that  the  objection,  that  the  answer  was  so  defective  that 
the  defendant  could  not  have  proved  the  facts,  would  not  avail  the 
plaintiff.  Gen.  T.,  1857,  Richards  a.  Allen,  3  E.  D.  Smith's  C.  P.  R., 
399. 

12.  An  offer  to  prove  a  local  usage  to  vary  the  construction  of  a  con- 
tract, if  unaccompanied  by  an  offer  to  show  that  the  usage  was  known 
to  the  parties,  should  be  rejected.     Gen.  T.,  1855,  Wheeler  a.  New- 
bould,  5  Duer,  29. 

13.  Whether  the  plaintiff  by  reading  a  part  of  a  defence,  as  an  admis- 
sion, makes  the  other  allegations  of  that  part  of  the  answer  evidence 
for  the  defendant, —  Query?     Gildersleeve  «.  Mahony,  Ib.,  383. 

14.  Whether  matter  which  might  be  pleaded  in  defence,  and  is  not,  can 
be  given  in  evidence  in  mitigation  of  damages, —  Query  ?     Travis  a. 
Barger,  24  JBarb.,  614. 

15.  The  judge  at  the  circuit  has  no  power,  upon  the  rendition  of  a  ver- 
dict, to  direct  that  the  motion  for  judgment,  upon  a  case  to  be  made, 
be  heard  at  the  general  term,  in  the  first  instance,  and  that  judgment 
be  suspended  in  the  mean  time.     Cobb  a.  Cornish,  Ante,  129. 

16.  Upon  trial  at  the  circuit,  both  parties  having  taken  exceptions,  the 
jury  found  for  the  plaintiff,  and  the  judge  directed  that  the  motion  for 
judgment,  upon  a  case  to  be  made,  be  heard  at  general  term  ;  the  gen- 
eral term  gave  judgment  for  the  defendant,  and  the  plaintiff  appealed 
to  the  Court  of  Appeals. 

Held,  that  such  a  course  amounted  to  a  mistrial,  and  the  judgment 
must  be  reversed  for  the  irregularity,  and  a  new  trial  granted,  although 
on  the  merits  the  judgment  was  correct.  Ib* 

17.  There  are  only  two  cases  in  which  the  proceedings  on  a  trial  at 
circuit  can  be  reviewed  at  general  term,  in  the  first  instance.     1. 
When  the  judge  deems  the  exceptions  taken  by  the  unsuccessful  party 
to  be  of  sufficient  importance,  he  may  direct  the  motion  for  a  new 
trial  to  be  first  heard  at  general  term.     2.  Where  the  facts  are  un- 
controverted,  and  the  case  presents  only  questions  of  law,  the  judge 
may  direct  a  verdict  subject  to  the  opinion  of  the  court  at  general 
term.     Ib. 

1 8.  Of  the  effect  of  taking  a  verdict  subject  to  the  opinion  of  the  court.  Ib. 

19.  On  the  trial  of  an  action  for  the  recovery  of  money  on  a  contract, 
the  court  directed  a  verdict  for  the  plaintiff  for  $750,  subject  to  the 
opinion  of  the  court  at  the  general  term,  and  a  reference  to  ascertain 
the  amount  of  damages,  if  the  general  term  should  affirm  the  plain- 
tiff's right  of  recovery. 
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Held,  that  this  course  was  irregular,  and  the  verdict  must  be  set 
aside.  If  a  trial  by  jury  is  had,  it  must  comprise  every  matter  in  issue 
on  the  record,  or  none.  If  the  court  at  the  circuit,  upon  hearing 
both  parties,  order  a  reference,  the  cause  should  be  taken  from  the 
jury  entirely.  Gen.  T.,  1856,  Buchanan  a.  Cheesborough,  5  Duer, 
238.  Ib. 

20.  It  seems,  that  it  would  be  otherwise  if  the  trial  was  commenced  be- 
fore the  court  without  a  jury,  under  section  254  of  the  Code.     Ib. 

21.  A  direction  of  a  judge  to  a  jury  to  find  a  verdict  for  one  of  the  par- 
ties, is  always  proper  where  a  contrary  verdict  would  be  set  aside  upon 
the  ground  that  it  was  against  evidence.     1857,  Herring  a.  Hoppock, 
15  N.  Y.  R.  (1  E.  P.  Smith),  409. 

22.  Where  a  judge  leaves  it  to  the  jury  to  infer  a  fact  not  warranted  by 
the  evidence,  instead  of  instructing  them,  as  a  matter  of  law,  how  to 
find,  it  is  error,  and  a  new  trial  will  be  granted.     (12  Barb.,  84;  1 
Wend.,  511  ;  1  Den^  583.)     Story  a.  Brennan,  15  N.  T.  R.  (1  E. 
P.  Smith),  524. 

23.  Where  the  plaintiff's  case  is  prima  facie  established,  it  is  not  matter 
of  exception  on  the  part  of  the  defendant,  that,  notwithstanding  the 
defence  seems  clearly  proved,  the  judge  submits  the  case  to  the  jury, 
•when  a  nonsuit  is  not  moved  for.     (See  New  York  Fire  Ins.  Co.  a. 
Walden,  12  Johns.,  513.)     Gen.  T.,  1856,  Stettiner  a.  The  Granite 
Ins.  Co.,  5  Duer,  594. 

24.  Whether,  after  testimony  on  both  sides,  it  is  ever  error  in  law  for 
which  an  exception  will  lie,  to  submit  to  the  jury  the  very  question  of 
fact  in  issue, — -Query?     Ib. 

25.  The  demand  of  the  complaint  was,  that  the  defendant  account  .for 
certain  certificates  of  stock  and  the  proceeds  thereof,  and  on  the  ac- 
counting, pay  the  plaintiff  the  proceeds,  less  the  amount  of  certain 
notes  of  one  B.,  the  plaintiff's  assignor.     The  notes  had  been  given  by 
B.  to  one  H.,  and  the  certificates  deposited  as  collateral  security  for  the 
notes.     The  court  were  of  opinion  that  as  the  defendant  was  not  the 
pledgee,  but  purchased  the  securities  from  H.,  and  there  had  been  no 
privity  between  the  defendant  and  B.,  the  former  was  under  no  obli- 
gation to  account  to  the  plaintiff,  the  assignee  of  B.,  as  demanded  in 
the  complaint.     It  appearing,  however,  that  there  had  been  no  demand 
of  payment  of  the  note,  and  no  notice  to  B.  of  an  intention  to  sell 
the  securities,  and  that  the  transfer  to  H.  was  with  knowledge,  on  the 
part  of  the  defendant,  of  the  rights  of  the  pledger,  the  plaintiff  was 
allowed  to  take  judgment  for  the  value  of  the  securities,  as  though  the 
action  had  been  in  the  nature  of  an  action  for  tort.     The  amount  of 
recovery  was  fixed  at  the  par  value  of  the  certificates,  the  defendant 
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having  received  that  amount  on  surrendering  them  to  the  corporation 
by  which  they  were  originally  issued.  Sp.  T.,  before  INGRAHAM,  J., 
1856,  Lewis  a.  Varnum,  3  E.  D.  Smith's  C.  P.  JR.,  690,  note. 

26.  If  the  answer  sets  up  among  other  defences  the  pendency  of  a  prior 
action,  and  on  a  reference  of  the  latter  issue,  the  referee  reports  in  favor 
of  the  defendant,  and  there  are  no  valid  exceptions  to  the  report,  the 
complaint  should  be  dismissed.      Sp.  T.,  1856,  Blydenburg  a.  Borst, 
5  Duer,  657.     Compare  Swift  a.  Kingsley,  Ante,  431. 

27.  On  a  trial  before  a  referee,  declarations  of  a  third  party  were  offered 
on  the  part  of  the  defendant,  as  evidence  against  the  plaintiff,   and 
were  admitted  by  the  referee,  subject  to  be  stricken  out,  if  no  evidence 
should  be  introduced  to  show  their  adoption  by  the  plaintiff.     On 
making  up  his  report,  the  referee  rejected  or  struck  out  the  evidence. 

Held,  that  if  the  defendant  chose  to  acquiesce  in  such  a  provis- 
ional admission  of  evidence,  he  should,  if  he  wished  to  make  it  the 
subject  of  exception,  have  obtained  a  specific  ruling  thereon  when  the 
case  was  closed,  and  had  his  exception  noted.  Gen.  T.,  1856,  Brooks 
a.  Christopher,  5  Duer,  216;  and  see  The  People  a.  McMahon,  15  N. 
Y.  R.  (1  E.  P.  Smith],  384  and  397. 

28.  Where  a  jury  perversely  disregard  the  explicit  directions  of  the  court, 
given  to  them  in  the  charge,  the  verdict  will  be  set  aside.     Gen.  T., 
1854,  Clark  a.  Richards,  3  E.  D.  Smith's  C.  P.  JR.,  89. 

29.  It  seems,  that  in  case  full  justice  can  be  done  by  changing  the  ver- 
dict so  as  to  conform  to  the  directions,  the  court  will  permit  the  party 
in  whose  favor  the  verdict  was  rendered  to  consent  to  such  amend- 
ment.    Ib. 

30.  But  it  is  unsafe  to  attempt  so  to  modify  a  verdict,  unless  the  court 
can  see  the  items  themselves  which  entered  into  the  verdict.     Hunt  a. 
The  Hoboken  Land  Company,  3  Ib.,  144. 

31.  In  an  action  on  negotiable  paper,  the  defendant  was  admitted,  sub- 
ject to  exception,  to  testify  on  his  own  behalf,  upon  the  ground  that 
an  indorser,  who  had  been  examined,  was  to  be  deemed  an  assignee 
within  the  meaning  of  section  399  of  the  Code.     The  plaintiff  had 
judg-ment. 

Held,  1.  That  the  plaintiff  could  not  take  advantage  of  the  error 
to  resist  a  motion  for  a  new  trial. 

2.  That  the  defendant  having  been  admitted  as  a  witness,  although 
improperly,  if  it  appear  that  any  material  question  put  to  him,  that 
ought  to  have  been  allowed,  was  overruled,  a  new  trial  must  be  granted, 
since  the  court  could  not  say,  that,  had  the  evidence  thus  excluded 
.  been  received,  the  same  verdict  or  judgment  would  have  been  rendered. 
Gen.  T.,  1856,  Anderson  a.  Busteed,  5  JDuer,  485. 
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TRUSTEES    OF    SCUOOL    DISTRICTS. 


32.  Even  though  the  judge  should  be  deemed  to  have  erred  in  excluding 
the  defendant  from  reading,  as  evidence,  a  part  of  his  answer,  another 
part  having  been  read  by  the  plaintiff,  the  exception  is  obviated  by 
proof  subsequently  given,  which  clearly  renders  the  matters  excluded 
unavailing  as  a  defence.     Gen.  T.,  1856,  Gildersleeve  a.  Mahony,  5 
Duer,  383. 

33.  The  defendant  offered  certain  evidence  on  the  ground  that  it  was  a 
defence  to"  the  action,  and  it  was  excluded  for  the  reason  that  it  was 
not  pleaded  as  such. 

Held,  that  he  was  not  entitled  to  a  new  trial,  on  the  ground  that  such 
evidence  was  admissible  in  mitigation  of  damages.  Second  Dist.,  Gen. 
T.,  1857,  Travis  a.  Barger,  24  Barb.,  614. 

34.  To  entitle  the  defendant   to  raise  that  objection,  he  should  have 
offered  it  for  that  purpose.     Ib. 

35.  The  plaintiff  gave  evidence,  which  was  received  without  objection  on 
the  part  of  the  defendants,  that  the  proper  foundation  was  not  laid  for 
it  in  the  allegations  of  the  complaint.     Had  this  objection  then  been 
taken,  the  court  might  have  permitted  an  amendment. 

Held,  that  the  defendants  should  be  held  to  have  waived  the  objec- 
tion. Second.  Dist.,  Gen.  T.,  1857r  Hubbard  a.  Russell,  24  Ib.,  404  ; 
and  see  Newstadt  a.  Adams,  5  Duer,  43. 

36.  Where,  upon  the  trial  of  a  cause,  objectionable  testimony  is  given  in 
answer  to  a  question  which  is  not  objected  to,  and  which  does  not 
necessarily  call  for  any  such  evidence,  and  the  judge  immediately 
declares  the  testimony  inadmissible,  and  in  his  charge  to  the  jury 
directs  them  to  disregard  it,  the  giving  of  such  testimony  affords  no 
grounds  for  granting  a  new  trial.     Second  Dist.,  Gen.  T.,  1857,  Travis 
a.  Barger,  24  Barb.,  614. 

37.  The  objection  that  a  question  is  leading,  is  always  in  the  discretion  of 
the  court,  and  will  not  be  regarded  on  appeal  unless  it  appear  that  the 
discretion  has  been  abused.     Seventh  Dist.,  Gen.  T.,  1857,  Budlong  a. 
Van  Nostrand,  24  Ib.,  20. 

AMENDMENT,  10,  11;  EXCEPTION;  JUROR,  1,  2,  3;  JUSTICE'S  COURT,  tit. 
Trial ;  QUESTIONS  OF  LAW  AND  FACT. 

TRUSTEES  OF  SCHOOL  DISTRICTS. 

1.  Two  trustees  of  a  school  district  cannot  act  as  such  in  the  perform- 
ance of  their  duties,  excepting  upon  a  meeting  of  all  three,  whether 
the  third  one  refuses  to  act  or  not.     Supreme  Ct.,  Sixth  Dist.,  Gen. 
T.,  1857,  Whitford  a.  Scott,  14  How.  Pr.  £.,  302.     Compare  Horton 
a.  Garrison,  23  Barb.,  176. 

2.  The  remedies  against  one  who  refuses  to  act,  stated.     Ib. 
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UNDERTAKING. 


UNDERTAKING. 

1.  In  an  action  brought  by  a  foreign  republic,  an  undertaking  on  which 
to  obtain  an  order  for  the  arrest  of  the  defendant,  which  is  executed 
by  the  accredited  minister  of  the  plaintiff  in  his  official  name,  is  suffi- 
cient.    Gen.  T.,  1856,  Republic  of  Mexico  a.  Arangoiz,  5  Duer,  634. 

2.  On  appeal  from  a  justice's    court  to  the  county  court,  sureties  who 
undertake  to  pay  the  amount,  "  if  judgment  be  rendered"  against  the 
appellant,  are  liable,  if  a  judgment  of  the  county  court  in  favor  of  the 
appellant  is  reversed  by  the  Supreme  Court,  and  the  original  Judgment 
affirmed  with  costs.    Second  Dist.,  Gen.  T.,  185*1,  Smith  a.  Grouse,  24 
Barb.,  433. 

3.  The  words,  "  We  do  hereby  undertake  and  become  bound  to  the  de- 
fendant," raise  a  several  as  well  as  a  joint  liability.     Morange  a. 
Mudge,  Ante,  243. 

4.  It  is  no  defence  to  an  action  on  an  undertaking  on  an  appeal  by  sev- 
eral defendants,  that  all  but  one  abandoned  the  appeal.     It  is-  sufficient 
to  render  the  sureties  liable,  if  the  appeal  were  prosecuted  by  one,  and 
the  judgment  affirmed.     Burrall  a.  Vanderbilt,  Ante,  70. 

5.  Whether  upon  application  by  an  appellant  to  have  the  judgment 
noted  as  secured   upon   appeal,  the   sureties  should  have  notice, — 
Query  ?    Ib. 

6.  The  omission  to  give  notice  does  not  discharge  their  liability,  even 
though  in  consequence  the  appellant  was  enabled  to  convey  away 
real  estate,  to  which,  under  the  lien  of  the  judgment,  they  had  looked 
for  their  indemnity.     Ib. 

7.  The  defendants  obtained  an  order  modifying  an  injunction,  on  their 
giving  security  for  a  payment  of  such  sum  as  might  be  adjudged  due. 
One  of  their  sureties  having  become  insolvent,  the  plaintiff  applied 
for  an  order  that  a  further  security  be  given.     The  opposing  affidavits 
showed  that  one  of  the  sureties  in  the  undertaking,  given  on  the  part 
of  the  plaintiff  upon  the  issuing  of  the  original  injunction,  had  also  be- 
come insolvent. 

Held,  that  the  application  should  be  denied.     N.  Y.  Superior  Ct., 
at  Chambers,  185  7,  Willet  a.  Stringer,  15  How.  Pr.  R.,  310. 

8.  If  in  such  case  the  bond  without  the  insolvent  surety  would  have  suf- 
ficed, it  may  be  treated  as  still  sufficient.     It  is  a  question  of  judicial 
discretion  in  each  instance.     Ib. 

9.  In  estimating  the  damages  recoverable  upon  the  undertaking  given 
upon  the  issuing  of  an  injunction  which  has  been  dissolved,  the  de- 
fendant is  not  limited  to  the  costs  recoverable  by  the  Code.     He  is 
entitled  to  a  reasonable  counsel  fee  for  preparing  to  argue,  and  arguing, 
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the  motion  to  dissolve  the  injunction,  on  the  ground  that  the  plaintiff 
had  no  cause  of  action  and  no  right  to  the  injunction,  if  such  counsel 
fee  was  necessarily  and  actually  incurred  by  the  defendant,  although 
he  has  not  paid  it.  (Edwards  a.  Bodine,  4  Edw.  Ch.  R.,  292;  11 
Paige,  224 ;  Aldrich  a.  Reynolds,  1  Barb.  Ch.  R.,  613 ;  Coates  a. 
Coates,  1  Duer,  664 ;  Haddan  a.  Mills,  4  Carr.  &  P.,  486 ;  Garret  a. 
Hogan,  19  Ala.,  344.)  Expenses  of  a  reference  of  a  collateral  question, 
or  compensation  for  preparing  affidavits  as  to  such  point,  or  for  argu- 
ing it,  are  not  to  be  included.  N.  Y.  Superior  Ct.,  Gen.  T.,  1857, 
Wilde  a.  Joel,  15  Ib.,  320. 
10.  Of  the  proper  mode  of  proceeding  upon  such  undertaking.  Ib. 

USURY. 

1.  A  referee  disregarded  the  defence  of  usury,  on  the  ground  of  variance 
between  the  answer  and  the  evidence.     The  court  allowed  the  judg- 
ment entered  on  his  report  for  the  plaintiff  to  be  opened,  and  the  an- 
swer to  be  amended  by  defendant,  on  payment  of  $7  costs. 

Held,  on  appeal,  that  the  order  should  be  modified,  so  that  the  motion 
be  denied,  if,  on  the  defendant  consenting  that  judgment  remain  for 
the  amount  admitted  to  have  been  due,  with  interest  thereon  and 
costs,  the  plaintiff  consent  to  modify  the  judgment  accordingly.  If 
defendant  did  not  consent,  the  motion  should  be  denied  absolutely. 
first  Dist.,  Gen.  T.,  1857,  Gasper  a.  Adams,  24  Barb.,  287. 

2.  Sections  169,  170,  and  171  of  the  Code  relate  to  the  treatment  of 
variance  at  the  trial,  and  not  to  allowing  amendment  after  judgment. 
Section  173  was  intended  mainly,  if  not  solely,  to  allow  amendments 
so  as  to  sustain  a  judgment,  not  for  the  purpose  of  reversing  it.     But 
if  it  allows  an  amendment,  even  in  the  last  class  of  cases,  it  is  not  in 
furtherance  of  justice  to  allow  the  defendant  to  defeat  a  recovery  for 
the  amount  actually  due,  by  the  defence  of  usury,  unless  he  make  his 
allegations  exactly  conform  to  the  proof.     Ib. 

ANSWER,  7 ;  DEFENCES,  22. 

VARIANCE. 

1.  The  only  exception  to  the  rule,  that  variances  are  to  be  disregarded, 
where  the  party  setting  up  the  variance  does  not  show  that  he  has 
been  actually  misled,  is  where  the  allegation  to  which  the  proof  is 
directed  is  unproved,  not  in  some  particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning.  And  where,  in  an  action  on  an  in- 
surance policy,  the  answer  alleged  that  after  the  insuring,  and  before 
the  fire,  the  plaintiff  removed  a  force-pump  which  his  representations 
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had  stated  the  insured  premises  contained,  and  on  the  trial  the  de- 
fendants offered  to  prove  that  there  had  not  been  any  force-pump  there, — 
Held,  that  the  variance  should  have  been  disregarded,  and  the  evi- 
dence admitted.  The  plaintiff  could  not  have  been  misled.  He  could 
not  have  been  prepared  to  meet  the  issue  as  to  the  removal  of  the 
pump,  without  being  prepared  to  show  that  it  had,  at  some  time,  been 
there ;  and  this  was  what  the  defendant  proposed  to  contradict.  McCom- 
ber  a.  The  Granite  Insurance  Company,  15  N.  Y.  R.  (1  E.  P.  Smith), 
495. 

2.  In  an  action  against  common  carriers  for  loss  of  goods,  under  an 
allegation   of  the  complaint,  that  the  goods  were   delivered  to  the 
defendants  at  59  Broadway,  N.  Y.,  proof  that  the  delivery  was  at 
an  office  of  the  defendants'  in  Canal-street,  is  an  immaterial  variance. 
Gen.  T.,  1855,  Newstadt  a.  Adams,  5  Duer,  43. 

3.  In  an  action  on  a  promissory  note,  the  answer  admitted  the  making, 
indorsement,  &c.,  of  the  note,  but  set  up,  as  a  defence,  that  it  was 
without  consideration,  had  been  transferred  to  the  plaintiff  merely  as 
a  collateral  security,  and  had  been  obtained  by  false  representations. 
On  the  trial,  the  defendant  was  allowed  to  prove  payment  of  the  note. 

Held,  error.  There  was  a  failure  of  proof  within  section  171,  and 
the  plaintiff  was  entitled  to  a  verdict.  Not  only  was  the  defence 
proved  entirely  new  and  distinct,  but  it  was  inconsistent  with  those 
alleged.  Gen.  T.,  1856,  Texier  a.  Gouin,  5  Duer,  389. 

4.  Evidence  of  a  conversion  of  chattels  before  the  plaintiff  became  owner, 
is  not  admissible,  either  under  an  allegation  of  a  conversion  while 
plaintiff  was  owner,  or  before  he  became  owner.     Seventh  Dist.,  Gen. 
T.,  1857,  Bowman  a.  Eaton,  21  JBarb.,  528. 

ASSIGNMENT,  15. 

VENDOR  AND  PURCHASER. 

1.  A  party  who  has  entered  into  a  contract  of  sale  through  an  agent, 
and  made  the  customary  deposit,  and  is  to  have  a  perfect  title,  is  not 
compellable  to  accept  a  deed  where  a  notice  of  Us  pendens  is  filed,  and 
actual  notice  given  him  of  it,  impeaching  the  vendor's  title,  before  he 
has  proceeded  further  with  his  bargain.     JV.  Y.  Superior  Ct.,  Sp.  T.T 
1857,  Earl  a.  Campbell,  14  How.  Pr.  JR.,  330. 

2.  In  an  action  for  specific  performance  of  an  agreement  for  the  ex- 
change of  lands,  where  the  defendant  demanded,  as  affirmative  relief, 
recession  of  the  contract  and  damages,  on  the  ground  of  a  failure  to 
perform  on  the  plaintiff's  part, — Held,  that  the  plaintiff  having,  be- 
fore the  commencement  of  the  action,  specified  his  objections  to  the 
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defendant's  title,  in  writing,  all  of  which  were  untenable,  he  could  not 
avoid  a  recession  of  the  contract  on  the  ground  of  a  new  objection 
raised  after  the  action  was  brought,  even  though  the  objection  was  a 
sufficient  one,  it  being  such  that  the  defendant  might,  perhaps,  have 
obviated  it  by  releases  if  it  had  been  raised  in  time.  Benson  a.  Crom- 
well, 4nte,  83. 

VERIFICATION. 

1.  To  entitle  a  plaintiff  to  receive  a  verified  pleading  from  the  defend- 
ant, his  own  pleading  must  not  only  be  verified,  but  the  copy  which  he 
serves  must  contain  a  copy  of  the  verification,  containing  the  name  of 
the  affiant  and  the  officer  before  whom  it  was  sworn  to.     Sp.  T.,  1856, 
Hughes  a.  Wood,  5  Duer,  603,  note. 

2.  Where  the  copy  served  contains  no  name  of  an  affiant,  and  no  name 
of  any  officer  before  whom  it  was  sworn,  the  defendant  is  regular  in 
treating  it  as  unverified.     Ib. 

3.  In  a  verification  of  a  pleading  by  a  person  other  than  the  party,  the 
usual  affidavit  that  the  pleading  is  true,  &c.,  in  the  language  of  the 
Code,  although  no  allegation  is  stated  in  the  pleading  on  information 
and  belief,  is  not  sufficient.     Such  verification  should  specifically  set 
forth  the  affiant's  knowledge  of  each  material  fact,  or  the  grounds  of 
his  belief;  and  so  far  as  he  speaks  of  his  own  knowledge,  he  must  state 
what  knowledge  he  has ;  and  when  he  speaks  of  his  belief,  he  must 
state  the  sources  of  his  information,  as  well  as  the  grounds  of  his  be- 
lief.    (11  How.  Pr.  R.,  149  ;  5  /&.,  237  ;  10  Ib.,  184.)    Supreme  Ct., 
Fourth  Dist.,  Sp.  T.,  1856,  The  People  on  rel.  Smith  a.  Allen,  14  How. 
Pr.  JR.,  334 ;   Third  Dist.,  Sp.  T7.,  1857,  Bank  of  the  State  of  Maine 
a.  Buell,  14  Ib.,  311 ;  Seventh  Dist.,  Sp.  T.,  1857,  Boston  Locomotive 
Works  a.  Wright,  15  Ib.,  253.     Compare  Johnson  a.  Lynch,  Ante, 
428. 

4.  Such  verification  must  disclose  the  nature  of  the  affiant's  agency,  so 
as  to  show  that  his  knowledge  grew  out  of,  or  pertained  to,  his  busi- 
ness or  trust.     It  is  insufficient  if  it  does  not  show  that  the  agency 
has  such  a  relation  to  the  subject-matter  of  the  suit,  or  to  the  matter 
in  dispute,  as  would  ordinarily  bring  all  the  material  allegations  within 
the  agent's  personal  knowledge.    It  is  not  enough  that  it  is  stated  that 
the  affiant  is  more  familiar  with  the  matters  in  suit  than  is  the  plaintiff. 
The  fact  that  the  plaintiff  resides  in  another  county,  does  not  authorize 
the  attorney  or   agent  to  verify  on  information  and  belief.     Boston 
Locomotive  Works  a.  Wright,  supra. 

5.  Where  a  verification  by  an  attorney  stated  some  grounds  of  his  be- 
lief, but  for  parts  essential  to  the  pleading   (it  all  being  on  informa- 
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tion,  &c.),  he  did  not  profess  to  give  any  grounds  of  his  belief,  not  even 
the  information  of  his  own  client,  it  was  held  insufficient.     Ib. 

6.  To  such  a  complaint,  an  answer,  unverified  or  defectively  verified, 
should  be  allowed  to  stand.     Ib. 

7.  The  plaintiff's  attorney  having  retained  for  thirty-seven  days  an  an- 
swer defectively  verified,  without  notifying  the  defendants  of  the  objec- 
tion, must  be  deemed  to  have  waived  the  defect.     Supreme  Ct.,  Third 
Dist.,  Sp.  T.,  1856,  Hull  a.  Ball,  14  Ib.,  305.     Compare  Chatham 
Bank  a.  Van  Veghten,  Post,  WAIVER,  1. 

8.  Under  the  act  of  1854  (Laws  of  1854,  153),  the  defendant  may  omit 
the  verification  of  his  answer,  as  respects  all  its  allegations,  wherever 
he  would  be  excused  from  testifying  as  a  witness  to  the  truth  of  any 
matter  denied  by  such  answer.     Blaisdell  a.  Raymond,  Ante,  148 ; 
Supreme  Ct.,  Sp.  T.,  1856,  Wheeler  a.  Dixon,  14  How.  Pr.  R.,  151. 

9.  In  an  action  for  libel,  if  the  defendant  denies  the  publication  charged, 
he  is  entitled  to  omit  the  verification  of  his  answer  as  to  all  the  de- 
fences set  up.    Ib. 

10.  A  defendant  in  an  action  for  divorce  is  not  bound  to  verify  his  answer, 
although  the  complaint  be  verified.     The  husband  and  wife  cannot  be 
used  as  witnesses  in  such  an  action ;  and  hence,  being  privileged  from 
testifying,  are,  under  the  Laws  of  1854,  153,  privileged  from  verifying. 
Supreme  Ct.,  Eighth  Dist.,  Sp.  T.,  1857,  Sweet  a.  Sweet,  15  Ib.,  169. 

11.  It  seems,  that  apart  from  that  statute,  and  admitting  that  the  priv- 
ilege from  verifying,  recognized  by  2  Revised  Statutes,  144,  §  39,  is 
abrogated  by  the  Code,  yet  the  defendant  could  not  be  required  to 
verify  an  answer  to  a  complaint  charging  him  with  adultery.     The  for- 
feitures and  penalties  are  sufficient  at  common  law  to  excuse  him.    Ib. 

MECHANIC'S  LIEN,  3,  4. 

WAIVER. 

1.  The  defendant  retained  a  complaint  twelve  days  after  service,  without 
objections,  and  then  moved  to  set  it  aside,  because  it  was  not  folioed. 

Held,  that  he  should  have  refused  to  receive  it ;  and  that  accepting 
and  retaining  it  twelve  days  without  objection,  waived  the  defect. 
Sp.  T.,  1855,  The  Chatham  Bank  a.  Van  Veghten,  5  Duer,  628. 
Compare  Hull  a.  Ball,  Ante,  VERIFICATION,  7. 

2.  A  general  appearance  is  not  a  waiver  of  the  irregularity  in  respect  to 
a  discrepancy  between  the  summons  and  the  complaint,  even  when 
both  summons  and  complaint  are  served  together.     Tuttle  a.  Smith, 
Ante,   329 ;    Supreme    Ct.,   Sixth   Dist.,  Sp.    T.,    1857,   Shaffer  a. 
Humphrey,  15  How.  Pr.  R.,  564. 
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3.  In  an  action  brought  by  a  receiver  in  supplementary  proceedings,  for 
the  purpose  of  setting  aside  a  fraudulent  assignment,  the  defendants 
demurred,  on  the  ground  that  "  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;"  and  the  defect  urged  on  the  argu- 
ment was,  that  the  judge  making  the  order  for  the  appointment  of  the 
receiver  had  no  jurisdiction,  inasmuch  as  the  original  order  for  the 
appearance  of  the  debtor  was  returnable  before  one  of  the  justices  of 
the  court,  and  not  before  the  judge  making  the  order. 

Held,  that  the  demurrer  must  be  overruled.  1.  The  objection  ought 
to  have  been  taken  when  the  debtor  appeared.  By  submitting  to  be 
examined,  and  not  appealing  from  the  order  appointing  the  receiver, 
the  objection  was  effectually  waived.  Without  doubt,  a  valid  order  for 
the  appointment  of  a  receiver  may  be  founded  on  a  voluntary  appear- 
ance and  examination.  It  is  only  where  there  is  no  jurisdiction  of  the 
subject-matter  that  the  maxim  applies,  that  consent  can  give  no  juris- 
diction. In  all  other  cases,  the  objection  to  jurisdiction  may  be 
waived ;  and  it  is  waived  whenever  it  is  not  urged  at  the  time  when 
the  exercise  of  the  jurisdiction  is  first  claimed.  (Carth.,  124;  Cro. 
Eliz.,  562  ;  1  Strange,  177  ;  3  Sandf.,  605.)  Here  the  jurisdiction 
over  the  subject-matter  of  the  order  was  unquestionable.  2.  That 
the  objection,  even  if  valid,  could  not  be  taken  upon  the  ground  of 
Demurrer  that  the  complaint  "did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action."  The  ground  that  ought  to  have  been 
specified  was,  that  the  plaintiff  had  not  "legal  capacity  to  sue."  The 
objection  was  not,  that  the  action  was  not  maintainable  at  all,  but  that 
the  plaintiff  had  not  a  personal  right  to  maintain  it.  Sp.  T.,  1856, 
Hobart  a.  Frost,  5  Duer,  672. 

WILL. 

1.  How  a  deaf  person  may  competently  execute  a  will.     Gombault  a. 
The  Public  Administrator,  4  Bradf.,  226. 

2.  The  testamentary  declaration,  and  the  request  to  the  subscribing  wit- 
nesses to  attest  the  instrument,  were  made  by  means  of  questions  put 
by  the  counsel  attending  the  execution  of  the  will,  and  the  affirmative 
response  of  the  testator. 

Held,  that  the  forms  prescribed  by  the  statute  were  satisfac- 
torily complied  with.  N.  Y.  Surr.  Ct.,  1856,  Tunison  a.  Tunison,  4 
Bradf.,  138. 

3.  When  there  is  room  for  doubting  the  strength  of  the  testator's  capacity 
and  for  suspecting  improper  influences,  his  previous  declarations  as  to 
his  testamentary  intentions  may  be  received  in  evidence.     Ib.     And 
see  O'Neil  a.  Murray,  4  Ib.,  311 ;  and  Boell  a.  Schwartz,  4/6.,  12. 
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WITNESS. 

1.  In  an  action  by  an  administrator  to  recover,  under  the  statutes  of 
1847  and  1849,  for  the  wrongful  act  of  the  defendant,  which  caused 
the  death  of  the  intestate,  who  died  leaving  no  debts,  and  no  next*  of 
kin  or  heirs,  other  than  his  mother ;  the  mother  was  admitted  as  a 
witness,  she  having  first  made  a  formal  assignment  of  her  interest  in 
the  suit. 

Held,  1.  That  even  without  proof  of  the  assignment,  she  was  ad- 
missible as  a  witness ;  the  fact  that  on  a  recovery  the  fund  would  be 
distributed  in  the  course  of  administration  to  her,  did  not  make  her  a 
party  in  interest.  (Kern.,  273.) 

2.  That  the  interest  she  had  was  assignable.  Quinn  a.  Moore,  15 
N.  Y.  R.  (1  E.  P.  Smith),  432. 

2.  In  an  action  brought  by  an  incorporated  bank,  it  was  proved  that  the 
bank  was  wholly  owned  by  R.  and  A.,  the  former  of  whom  was  the 
president. 

Held,  that  R.  and  A.  were  both  competent  as  witnesses  on  behalf  of 
the  bank.  (2  Sandf.,  686  ;  3  Seld.,  488.)  Gen.  T.,  1856,  New  York 
and  Virginia  State  Stock  Bank  a.  Gibson,  5  Duer,  574. 

3.  The  plaintiff  B.,  uniting  with  the  other  plaintiffs,  members  of  a  firm 
who  were  his  creditors,  filed  their  complaint  on  behalf  of  themselves, 
and  all  others,  creditors  of  said  B.,  who  should  come  in  and  contribute, 
seeking  to  set  aside  a  sale  made  by  the  defendant, — who  was  the  as- 
signee of  B.  for  the  benefit  of  creditors, — as  having  been  made  for  a 
grossly  inadequate  price,  and  without  reasonable  notice,  and  not  for 
cash  only,  as  required  by  the  assignment.     On  the  trial,  the  plaintiff's 
counsel  offered  B.  as  a  witness  on  behalf  of  the  other  plaintiffs,  besides 
himself. 

Held,  that  his  testimony  was  properly  excluded.  Gen.  T.,  1855, 
Brahms  a.  Joyce,  5  Duer,  16. 

4.  In  the  same  action,  one  of  the  creditors  of  B.,  but  one  who  was  not 
named  upon  the  record  as  a  party  to  the  action,  was  offered  as  a  wit- 
ness on  behalf  of  the  plaintiffs,  and  excluded. 

Held,  error.     Ib. 

5.  It  must  appear,  in  order  to  disqualify  the  witness,  that  he  is  a  cestui 
que  trust,  or  has  given  an  indemnity  which  makes  him  the  real  party 
in  interest, — i.  e.,  an  indemnity  in  the  action,  and  that  such  action  is 
prosecuted  or  defended  at  his  instance.     (1  Duer,  329  ;  2  Ib.,  86.)    It 
should  not  only  appear  that  the  creditor  proposed  as  a  witness  was  in 
a  legal  situation,  in  which  judgment  in  the  action  may  avail  him,  but 
it  must  appear  positively  and  unequivocally  that  he  will  receive  the 
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fund,  or  a  part  of  it.  If  a  direct  benefit  to  the  witness  depends  upon 
contingencies,  he  should  be  deemed  competent.  Ib. 

6.  Of  the  position  and  rights  of  such  a  creditor,  in  respect  to  such  an 
action.  Ib. 

7.-  The  provision  of  section  399  of  the  Code  as  amended  in  185*7, — that 
a  party  to  an  action  or  a  proceeding  may  be  examined  as  a  witness  in 
his  own  behalf,  the  same  as  any  other  witness, — does  not  authorize  a 
wife  to  testify  in  her  own  behalf  in  an  action  between  herself  and  hus- 
band. (8  How.  Pr.  R.,  297  ;  5  Barb.,  154.)  Supreme  Ct.,  Eighth 
Dist.,  Sp.  T.,  1857,  Smith  o.  Smith,  15  How.  Pr.  R.,  165.  Com- 
pare McGinn  a.  Worden,  3  E.  D.  Smith's  C.  P.  R.,355. 

8.  The  fact  that  after  an  assignor  has  been  examined  on  behalf  of  the 
plaintiff,  the  defendant  rests  and  moves  a  nonsuit,  which  being  denied, 
he  calls  the  assignor  as  a  witness,  does  not  make  the  assignor  his  wit- 
ness in  any  such  cause  as  to  deprive  him  of  the  right  .to  testify  himself, 
contradicting  the  same  matter.     Gen  T.,  1854,  Parsons  a.  Suydam,  3 
E.  D.  Smiths  C.  P.  R.,  276. 

9.  Of  communications  between  attorney  and  client,  as  to  which  the  at- 
torney is  privileged  from  testifying.     Clark  a.  Richards,  3  Ib.,  89. 

10.  The  defendants  were  a  corporation,  and  the  plaintiff  served  on  their 
_  president  a  subpoena  duces  tecum,  requiring  him  to  appear  on  the  trial 

with  certain  certificates  and  books  of  minutes  of  the  defendants. 

Held,  that  he  was  not  bound  to  produce  them,  and  that  a  motion 
for  an  attachment  had  been  properly  denied.  (5  Cow.,  153 ;  Ib.,  419.) 
Such  officer  has  no  right ;  and,  although  subpoenaed  to  do  so,  is  under 
no  obligation  to  remove  the  books  and  papers  of  his  principal  from 
the  office  in  which  they  are  required  to  be  kept.  N.  Y.  Superior  Ct., 
Cfen  T.,  1857,  La  Farge  a.  The  La  Farge  Fire  Ins.  Company,  14  How. 
Pr.  R.,  26. 

11.  It  seems,  that  a  person  who  is  called  as  a  witness  to  prove  that  an 
assignment  made  by  him  was  fraudulent  as  against  creditors,  may  be 
asked,  on  his  cross-examination,  whether,  in  making  that  assignment, 
he  intended  to  defraud  his  creditors.     Ct.  of  Appeals,  1858,  Seymour 
a.  Wilson,  15  How.  Pr.  R.,  355. 

12.  Evidence  that  a  witness,  who  has  been  examined,  has  been  of  imbe- 
cile mind  and  memory,  is  admissible  to  effect  tke  credibility  of  his 
testimony,  although  it  is  not  offered  as  an  objection  to  his  competency 
before  he  is  sworn.     It  is  not  proper  to  reject  such  evidence  alto- 
gether, merely  because  the  terms  in  which  it  is  offered  relate  indefi- 
nitely to  some  time  preceding  the  trial.     Gen.  T.,  1854,  Rivara  a. 
Ghio,  3  E.  D.  Smith's  C.  P.  R.,  264. 

13.  On  the  trial,  an  attempt  having  been  made  to  impeach  the  defend- 


NEW-YOKE :  JANUAKY— JULY,  1858.          589 


ant's  witness,  by  showing  that  he  had  sworn  differently  upon  a  former 
trial  of  the  cause,  the  defendant,  for  the  purpose  of  sustaining  the  wit- 
ness, called  one  of  the  counsel  engaged  in  the  former  trial  of  the  cause, 
who  testified  that  he  was  present  at  the  first  trial  of  the  cause,  and  took 
notes  of  the  testimony,  and  that  he  had  no  doubt  of  the  correctness  of 
his  notes,  which  he  produced.  Plaintiff  objected  to  his  stating  what 
the  witness  had  said,  unless  he  recollected  the  testimony  independently 
of  his  minutes ;  and,  on  his  saying  that  he  did  not,  the  evidence  was 
excluded. 

Held,  that  the  case  presented  merely  the  general  question  of  the  use 
of  memoranda ;  and  that  the  true  rule  is,  that  an  original  memoran- 
dum, made  by  a  witness  presently  after  the  fact  noted  in  it  had  trans- 
pired, and  proved  by  the  same  witness  at  the  trial,  may  be  read  by 
him,  and  is  evidence  to  the  jury  of  the  facts  contained  in  it,  although 
the  witness  may  have  totally  forgotten  such  facts  at  the  time  of  the 
trial.  1857,  Halsey  a.  Sinsebaugh,  15  N.  Y.  R.  (1  E.  P.  Smith),  485. 

COSTS,  17,  18,  19 ;    EXAMINATION  OF  ASSIGNOR;    EXAMINATION    OF 

PARTIES. 


THE   END. 
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